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Docket Before the Commission 


(Docket 1) 
Docxer No. 1089 


_————<—<————————_——_. 
VoLKSWAGENWERK AKTIENGESELLSCHAFT, 
against 


Marrve Terminats Corporation and Marine TERMINALS 
Corporation (or Los ANGELES). 


OO 


Exhibit No. Description 


1. Complaint, dated January 17, 1963, 10 pages, with 
l-page Power of Attorney, and 8-page Exhibit A, 


4-page Exhibit B, 4-page Exhibit C, 1l-page Ex- 
hibit D, 4page Exhibit E, 8-page Exhibit F, 11- 
page Exhibit G, 8-page Exhibit H, 4-page Exhibit 
I, 1-page Exhibit J, and 1-page Exhibit K. 

. Answer to Complaint, dated February 15, 1963, 
5 pages. 

. Notice of Assignment, dated February 18, 1963, 
1 page. 

. Petition of Pacific Maritime Association to Inter- 
vene in Opposition to the Complaint, dated Feb- 
ruary 18, 1963, 9 pages, with 2-page Exhibit A 
and 4-page Exhibit B. 

. Permission to Intervene, dated February 27, 1963, 
1 page. 

. Reply of Complainant to Petition of Pacific Mari- 


time Association to Intervene in Opposition to 
the Complaint, dated March 7, 1963, 11 pages. 
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Docket Before the Commission 


Exhibit No. Description 


its 


Notice of Hearing, dated March 25, 1963, 1 page. 


8. Location of Hearing Room, dated March 29, 1963, 


1 page. 


. Application for Subpoena Duces Tecum, dated 


April 4, 1963, 5 pages. 


. Ruling on Application for Subpoena Duees Tecum, 


dated April 12, 1963, 1 page. 


. Late Filed Exhibit, dated May 29, 1963, 1 page. 


2. Complainant’s Brief and Proposed Findings of 


Fact and Conclusions of Law, dated June 21, 1963, 
45 pages, with 14-page Appendix. 


. Permission for Pacific Maritime Association to 


Exceed the Limitation on Length of Briefs, dated 
July 16, 1963, 1 page. 


. Brief of Intervener, Pacific Maritime Association, 


dated July 23, 1963, 70 pages; with 8-page Ap- 
pendix. 


. Respondents’ Answering Brief, dated July 19, 
1963, 11 pages. 


. Complainant’s Reply Brief, dated August 12, 1963, 


29 pages. 


. Initial Decision, dated June 4, 1964, 38 pages, with 


17-page attachment. 


. Request of Complainant for Enlargement of Time 


within which to File Exceptions to Initial Deci- 
sion, dated June 12, 1964, 8 pages. 


. Pacifie Maritime Association’s Reply to Request 


of Complainant for Extension of Time, dated June 
16, 1964, 3 pages. 


(Docket 2) 
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Docket Before the Commission 


Exhibit No. Description 


20. 


21. 


Enlargement of Time for Filing Exceptions and 
Replies, dated June 18, 1964, 1 page. 


Request of Complainant for Permission to File 
a Brief in Support of its Memorandum of Excep- 
tions in Excess of Fifty Pages, dated July 30, 
1964, 6 pages. 


. Complainant’s Memorandum of Exceptions and 


Brief, dated July 30, 1964, 75 pages, with 6-page 
appendix. 


. Exceptions and Brief in Support of Exceptions of 


Respondents Marine Terminals Corporation and 
Marine Terminals Corporation (of Los Angeles), 
dated July 24, 1964, 12 pages. 


. Enlargement of Time for Filing Replies to Excep- 


tions, dated August 4, 1964, 1 page. 


. Reply of Respondent to Complainant’s Exceptions, 


dated August 28, 1964, 3 pages. 


. Intervener’s Answering Brief in Support of In- 


itial Decision of Examiner, dated August 31, 1964, 
43 pages, with 27-page Appendix A. 


. Notice of Oral Argument, dated October 14, 1964, 


1 page. 


. Allotment of Time at Oral Argument, dated Octo- 


ber 28, 1964, 1 page. 


. Transcript of Oral Argument, November 4, 1964, 
pages 1 through 92. 


. Report of the Commission, dated October 13, 1965, 


65 pages, with 1-page Order. 


. Transcript of Hearing, April 22-26, 1963, 440 


pages, Volumes I-V. 
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Docket Before the Commission 


Exhibit No. Description 
[3] 32. The following Exhibits were received: 


la 


Memorandum of Understanding between Pa- 
cific Maritime Association and International 
Longshoremen’s and Warehousemen’s Union, 
dated August 10, 1959, 13 pages. 


Memorandum of Agreement on Mechanization 
and Modernization, October 18, 1960, 9 pages, 
with 2-page Exhibit A. 


ILWU-PMA Supplemental Agreement on 
Mechanization and Modernization, November 
15, 1961, 45 pages. 

Schedule A Death and Disability Benefits, 7 
pages. 


Schedule B Vesting Benefits, 6 pages. 


Schedule C Supplemental Wage Benefits, 19 
pages. 
Letter from Pacific Maritime Association to 


International Longshoremen’s & Warehouse- 
men’s Union, dated November 15, 1961, 2 
pages. 

Letter from Pacific Maritime Association to 
International Longshoremen’s & Warehouse- 
men’s Union, dated November 15, 1961, 2 
pages. 

Letter from Pacific Maritime Association to 


International Longshoremen’s & Warehouse- 
men’s Union, dated November 15, 1961, 3 


pages. 
First Amendment to ILWU-PMA Supple- 


mental Agreement on Mechanization and Mod- 
ernization, dated October 29, 1962, 2 pages. 


(Docket 4) 
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Docket Before the Commission 


Exhibit No. Description 


2a 


Minutes of Annual Meeting of Members of 
Pacific Maritime Association, March 14, 1963, 
4 pages. 


Minutes of Regular Quarterly Meeting of 
Board of Directors of Pacific Maritime <As- 
sociation, March 14, 1963, 9 pages. 


Minutes of Meeting of Board of Directors of 
Pacific Maritime Association, February 4, 
1963, 4 pages. 


Minutes of Regular Quarterly Meeting of 
Board of Directors of Pacific Maritime As- 
sociation, December 12, 1962, 9 pages. 


Minutes of Meeting of Members of Pacific 
Maritime Association, July 26, 1962, 3 pages. 


Minutes of Meeting of Board of Directors and 
American Flag Operators of Pacific Maritime 
Association, July 3, 1962, 10 pages. 


Minutes of Meeting of Members of Pacific 
Maritime Association, May 14, 1962, 5 pages. 


Minutes of Regular Meeting of Board of Di- 
rectors of Pacific Maritime Association, De- 
cember 13, 1961, 5 pages. 


Minutes of Meeting of Board of Directors of 
Pacific Maritime Association, November 7, 
1961, 7 pages. 


Minutes of Meeting of Board of Directors of 
Pacific Maritime Association, August 10, 1961, 
6 pages. 


Minutes of Meeting of Board of Directors of 
Pacific Maritime Association, July 11, 1961, 
8 pages. 
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Exhibit No. Description 


21 


Minutes of Annual Meeting of Members of 
Pacific Maritime Association, March 13, 1961, 
4 pages. 

Minutes of Regular Quarterly Meeting of 


Board of Directors of Pacific Maritime <As- 
sociation, March 8, 1961, 20 pages. 


Minutes of Meeting of Board of Directors of 
Pacific Maritime Association, January 16, 
1961, 4 pages. 

Minutes of Meeting of Members of Pacific 
Maritime Association, January 10, 1961, 4 
pages. 

Minutes of Meeting of Board of Directors of 
Pacific Maritime Association, January 6, 1961, 
3 pages. 

By-laws as amended of Pacific Maritime As- 
sociation, April 1960, 46 pages. 

Pacific Coast Longshore Agreement, 1961- 
1966, 139 pages. 

Letter from American President Lines to J. 
Paul St. Sure, dated January 4, 1961, 1 page. 


Report of PMA Committee on Work Improve- 
ment Fund Contributions Procedures, dated 
January 4, 1961, 9 pages. 

Statement of Minority Opinion on ILWU 
Funding, dated January 4, 1961, 6 pages. 


Letter from Pacific Maritime Association to 
members dated January 11, 1961, 2 pages. 


(Docket 5) 
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Docket Before the Commission 


Exhibit No. Description 


7 


Letter from Winchester Agencies, Inc. to Pa- 
cific Maritime Association, dated January 17, 
1961, 3 pages. 


Telegram to Pacific Maritime Association 
from San Francisco Port Authority, 1 page. 


Letter from Marine Terminals Corporation to 
Pacific Maritime Association, dated March 1, 
1961, 1 page. 

Letter to Pacific Maritime Association from 
Peter N. Teige, dated March 3, 1961, 4 pages. 


Letter to K. F. Saysette from J. D. MacEvoy, 
dated March 24, 1961, 1 page. 


Letter from Waterman Corporation of Cali- 
fornia to Associated Banning, dated March 23, 
1961, 2 pages. 


Letter from Marine Terminals Corporation to 
Pacific Maritime Association, dated May 1, 
1961, 1 page. 


Letter from Marine Terminals Corporation to 
Pacific Maritime Association, dated May 1, 
1961, 1 page. 

Letter from Pacific Far East Line, Inc. to 
Pacific Maritime Association, dated May 22, 
1961, 1 page. 

Letter from Seattle Stevedore Co. to Pacific 
Maritime Association, dated May 25, 1961, 2 
pages. 

Letter from Marine Terminals Corporation to 
Pacific Maritime Association, dated May 23, 
1961, 2 pages. 
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Exhibit No. Description 


18 


Letter from Brady-Hamilton Stevedore Co. to 
Pacific Maritime Association, dated May 25, 
1961, 2 pages. 


Letter from K. F. Saysette to H. J. Bodine, 
dated August 3, 1961, 2 pages. 

Minutes of Committee on Work Improvement 
Fund Contribution Procedures, August 1, 
1961, 5 pages. 


Memorandum on the Mechanization Fund, 
August 15, 1961, 2 pages. 


Memo to J. Paul St. Sure from P. Lancaster, 
dated October 24, 1961, 2 pages. 


Telegram to Pacific Maritime Association 


from Seattle Stevedore Co., 1 page. 


Telegram to Pacific Maritime Association 
from Brady Hamilton Stevedoring Co., 1 page. 
Letter from Marine Terminals Corporation 
to Peter N. Teige, dated November 29, 1961, 
1 page. 

Letter from Winchester Agencies, Inc., to 
Peter N. Teige, dated November 29, 1961, 3 
pages. 

Memo to J. Paul St. Sure from Pres. Lancaster 
dated December 13, 1961, 2 pages. 

Memo on Proposed Five to One Maximum 
Limitation on Assessable Tonnage for Auto- 
mobiles, dated February 8, 1962, 1 page. 
Memorandum for J. Paul St. Sure dated Feb- 
ruary 20, 1962, 1 page. 


(Docket 6-7) 
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Exhibit No. Description 


30 


Letter from Graham James & Rolph to Pacific 
Maritime Association, dated March 23, 1962, 
1 page. 


Memorandum to J. Paul St. Sure from Pres. 
Lancaster, dated March 27, 1962, 1 page. 


Letter from McCutchen, Doyle, Brown & En- 
ersen to Marine Terminals Corporation, dated 
December 10, 1962, 2 pages. 


Letter from Waterman Corporation of Cali- 
fornia to California Stevedore & Ballast Co., 
dated January 25, 1963, 2 pages. 


Letter from Pacific Maritime Association to 
members, dated January 17, 1961, 2 pages. 


Letter from Pacific Maritime Association to 
members, dated January 17, 1961, 2 pages. 


Letter from Pacific Maritime Association to 
members, dated February 3, 1961, 1 page. 


Telegrams to Pacific Maritime Association 
from Albina Dock Co., the Commission of 
Public Docks, Portland, Oregon, the Port of 
Olympia, Washington, the Port of Astoria, 
Oregon, and the Northwest Marine Terminal 
Association, all dated December 22, 1960, 3 
pages. 

Letter from Pacific Foreign Trade Steamship 
Association to Mr. St. Sure, dated June 17, 
1960, 1 page. 


Letter from Pacific Maritime Association to 
Board of Directors, dated February 9, 1960, 
1 page, with 5-page attachment. 
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Exhibit No. Description 


40 


Letter from Pacific Maritime Association to 
Board of Directors, dated March 6, 1961, 1 
page, with 5-page attachment. 
Letter from Pacific Maritime Association to 
Board of Directors, dated March 13, 1962, 1 
page, with 5-page attachment. 


First Meeting—New Fund Committee, Febru- 
ary 14, 1961, 3 pages. 


Third Meeting, February 21, 1961, 2 pages. 


Memo from PMA to Committee Members, 
dated February 24, 1961, 1 page. 


Letter from Pacific Maritime Association to 
PMA Members, dated May 15, 1961, 1 page. 


Letter from Pacific Maritime Association to 
Members, dated March 3, 1960, 1 page, with 
10-page attachment. 

Letter from Pacific Maritime Association to 
Members, dated July 3, 1961, 1 page, with 
1l-page attachment. 

Pacific Maritime Association Errata Sheet, 
dated April 25, 1962, 1 page, with 11-page 
attachment. 

Memorandum to K. F. Saysette dated April 
22, 1963, 1 page. 

Letter from Seattle Stevedore Co. to Win- 


chester Agencies, Inc., dated November 30, 
1961, 1 page. 


Stevedoring order to Marine Terminals Corp., 
dated February 20, 1961, 1 page. 


(Docket 8) 
lla 


Docket Before the Commission 


Exhibit No. Description 


52 


53 


Telegram to P. Curtis from Folkscar Traffic, 
1 page. 


Comparison of Certain Cargoes Assessed for 
Mechanization Fund Purposes on a Measure- 
ment Ton Basis, dated April 25, 1963, 1 page. 


Method of Computing ‘‘Measurement Ton- 
nage in a Single Weight Ton’’, dated April 
25, 1963, 1 page. 

ILWU Redraft of PMA Document Dated 
11/19/57, dated November 27, 1957, 2 pages. 


Letter from Pacific Maritime Association to 
Members, dated March 16, 1961, 2 pages, with 
5 attachments. 


Letter from Pacific Maritime Association to 
Members, dated December 14, 1961, 1 page. 


Letter from Pacific Maritime Association to 
Members, dated December 20, 1961, 1 page. 


Telegram to Automar, Inc., from Volkswagen 
of America, Inc., 2 pages. 


(Complaint 1-2) 
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Complaint 
(Filed January 29, 1963) 


BEFORE THE 
FEDERAL MARITIME COMMISSION 


(Same Trriz] 


I 


Comes now the complainant above named, pursuant 
to section 22 of the Shipping Act, 1916 (46 U.S.C., sec. 
821) and for its complaint against respondents alleges as 
follows: 

II 


At all relevant times complainant was, and now is, a 
corporation organized and existing under the laws of the 
Federal Republic of Germany, engaging in that country 
in the manufacture of automobiles and also in the expor- 
tation of part of such automobiles to the United States 
through the ports of San Francisco and Los Angeles, among 
others. The address of its principal office is Wolfsburg, 
Germany. 

[2] I 


At all relevant times respondents Marine Terminals 
Corporation and Marine Terminals Corporation (of Los 
Angeles) were, and now are, corporations organized and 
existing under the laws of the State of Nevada, with prin- 
cipal offices in San Francisco and Long Beach, California, 
respectively. The address of the principal office of the 
former is 261 Stewart Street, San Francisco 5, California; 
and of the latter, 920 South Pico Avenue, Long Beach, 
California. Respondents are engaged in the business of 


(Complaint 2-3) 
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Complaint 


furnishing terminal services and facilities, including steve- 
doring services, in connection with common carriers by 
water, and as such are subject to the provisions of the 
Shipping Act, 1916. At various times in the past respond- 
ents have provided terminal facilities and rendered ter: 
minal and stevedoring services to complainant in connec- 
tion with the discharging of complainant’s automobile 
cargoes at San Francisco and Los Angeles. 


IV 


Complainant is informed and believes and therefore 
alleges that at some time on or after January 1, 1961, re- 
spondents and other persons, namely, Pacific Maritime 
Association, a nonprofit corporation organized under the 
laws of the State of California, and certain members there- 
of, conspired [3] and agreed or had an understanding or 


arrangement to impose upon complainant an extra charge 
for the said terminal and stevedoring services and facili- 
ties in the form of an assessment. This assessment is 
sought to be imposed in order to raise funds for the per- 
formance by respondents and the said other persons of the 
Supplemental Agreement of Mechanization and Moderniza- 
tion, which is described generally in the libel attached here- 
to as Exhibit A. 
Vv 


The said agreement or understanding or arrangement 
(hereinafter referred to collectively as the ‘‘Agreement’’) 
to impose the extra charge for terminal and stevedoring 
services and facilities in the form of an assessment on 
complainant is subject to the provisions of section 15 of 
the Shipping Act, 1916 (46 U.S.C., sec. 814) as an agree- 
ment ‘‘fixing or regulating transportation rates * * * giv- 
ing or receiving special rates * * * controlling, regulating, 
preventing, or destroying competition * * * or * * * pro- 


(Complaint 3-5) 
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viding for an exclusive, preferential, or co-operative work- 
ing arrangement.’’ As such, the Agreement requires ap- 
proval by the Federal Maritime Commission before it can 
be carried out lawfully. Since the Agreement has neither 
been filed with nor approved by the Commission, it is il- 
legal and void and neither it nor [4] the assessment may 
be imposed upon complainant. 


VI 


Moreover, the Agreement is unjustly discriminating and 
unfair as between shippers and importers, operates to the 
detriment of the commeree of the United States, is contrary 
to the public interest and is in violation of sections 16 and 
17 of the Shipping Act, 1916 (46 U.S.C., sees. 815 and 
816) in that it imposes upon the automobile cargoes of 
complainant a disproportionately high share of the costs 
of the plan of the Supplemental Agreement of Mechaniza- 
tion and Modernization in connection with which the as- 
sessment is imposed, raising the cost of discharge of com- 
plainant’s automobile cargoes by approximately twenty- 
two to thirty-two per cent as against an average increase 
in the cost of discharge of other cargo of only approxi- 
mately two and one-half per cent. The Agreement, there- 
fore, should not be approved by the Commission. 


VII 


For the reasons set forth in paragraph VI hereof, the 
assessment subjects complainant and its automobile cargoes 
to undue and unreasonable prejudice and disadvantage in 
violation of section 16 of the Shipping Act, 1916 (46 U.S.C., 
sec. 815). 

[5] VIII 


For the reasons set forth in paragraph VI hereof, the 
assessment comprises an unjust and unreasonable practice 
relating to and connected with the receiving, handling, 


(Complaint 5-6) 
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storing and delivering of property, in violation of section 
17 of the Shipping Act, 1916 (46 U.S.C., sec. 816). 


Ix 


Complainant has at all times maintained the unlawful- 
ness of the assessment as presently sought to be imposed 
against it by respondents and the said other persons. 
However, following the filing by Pacific Maritime Asso- 
ciation of a libel against respondents on August 14, 1962, 
respondents, by a petition to implead filed on September 
13, 1962, in the United States District Court for the North- 
ern District of California, Southern Division, sought and 
still seek to collect the said assessment from complainant, 
in violation of sections 15, 16 and 17 of the Shipping Act, 
1916. On November 6, 1962, complainant moved before 
the said Court for a stay of the proceedings before it, 
pending a determination by the Commission of the ques- 
tions of violation of sections 15, 16 and 17 of the Shipping 
Act, 1916, as matters within the initial and primary juris- 
diction of the Federal Maritime Commission. The order 
granting this stay, [6] pursuant to which the instant com- 
plaint is now filed, was issued on November 29, 1962. It 
was subsequently amended by an order issued on December 
11, 1962. Copies of the proceedings in the said Court 
are attached as exhibits hereto, and are designated: Libel 
(Exhibit A); Answer to Libel (Exhibit B); Petition to 
Implead Volkswagenwerk A.G. (Exhibit C); Answer of 
Complainant (Exhibit D); Motion for a Stay of Proceed- 
ings (Exhibit E); Memorandum in Support of Motion of 
Respondent Impleaded to Stay Proceedings of Complain- 
ant (Exhibit F); Libelant’s Memorandum of Points and 
Authorities in Opposition to Motion for Stay (Exhibit G) ; 
Respondents’ Memorandum in Opposition to Motion for 
Stay (Exhibit H); Order of United States District Court 
of November 29, 1962 (Exhibit I); Amendment of De- 
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cember 11, 1962 to Order of United States District Court 
(Exhibit J); Stipulated Order Extending Time (Exhibit 
K). 

x 


WHEREFORE, complainant prays that respondents be re- 
quired to answer the charges herein, and that after due 
hearing and investigation an order be made: 


(1) Determining that the Agreement among re- 
spondents and the said other persons [7] which im- 
poses an extra charge upon complainant for ter- 
minal and stevedoring services and facilities fur- 
nished with respect to its automobile cargoes falls 
within the purview of section 15 of the Shipping 
Act, 1916, and therefore must be approved by the 
Commission before it can be lawfully effectuated; 


(2) Determining that the Agreement has not been 
filed with the Commission as provided in the said 
section 15 and has not been approved by the Com- 
mission; 

(3) Determining that the Agreement should not 
be approved by the Commission because it violates 
the said section 15 in that it is unjustly discrimina- 
tory and unfair as between shippers and importers, 
operates to the detriment of the commerce of the 
United States and is contrary to the public interest; 


(4) Determining that the Agreement should not 
be approved by the Commission because [8] it vio- 
lates section 16 of the said Act by subjecting com- 
plainant’s automobile cargoes to an undue or un- 
reasonable prejudice or disadvantage; 


(5) Determining that the Agreement should not 
be approved because it violates section 17 of the 
said Act by establishing regulations and practices 
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which are not just and reasonable as required by 
that section; 


(6) Determining that the Agreement is disap- 
proved ; 


(7) Ordering respondents to cease and desist 
from seeking to impose or collect the assessment or 
extra charge referred to herein; and 


(8) Making such other, further and different [9] 
order or orders as the Commission determines to 
be proper in the premises. 


Dated at San Francisco, California, this day of 
January, 1963. 


Respectfully submitted, 


Perer Curtis, 
An Authorized Representative 
of Complainant. 
Attorneys for Complainant: 
Herzretp & Rvusiy, 
Waurer Herzre_p, 
40 Wall Street, 
New York 5, New York. 


Pritssury, Mapison & Sutro, 
S. J. Manvey, 
225 Bush Street, 
San Francisco 4, California. 
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Exhibit A, Annexed to Foregoing Complaint 
(Libel) 


[1] Edward D. Ransom 

Gary J. Torre 

Lillick, Geary, Wheat, Adams & Charles 
311 California Street 

San Francisco 4, California 

Telephone: GArfield 1-4600 


IN THE 
UNITED STATES DISTRICT COURT 
FoR THE NorTHERN District or CALIFORNIA 
SovuTHErN Division 
No. 28599 in Admiralty 
SS SS eee 


Paciric Maritime Association, a non-profit corporation, 
Libelant, 
v. 


Marine TerMrvats Corporation, a corporation; Marine 
TerMrvats Corporation (or Los ANGELES), a corporation; 
AssocIaTED-BanNninG Company, a corporation; CaLiFoRNIA 
STEVEDORE AND Battast Company, a corporation; SEATTLE 
SreveporE Co., a corporation; and Brapy Hamimron 
STEVEDoRE Co., a corporation, 

Respondents. 


———— 
LIBEL IN PERSONAM 


To tHE HonoraBLe, THE JUDGES OF THE 
ABOVE-ENTITLED CourRT: 


The libel of Pacific Maritime Association, a non-profit 
corporation, in behalf of itself and in behalf of its member 
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companies, in a cause based on contract, civil and mari- 
time, alleges: 


I. 


Libelant, Pacific Maritime Association (hereinafter re- 
ferred to as ‘‘PMA?’’) is now, and at all times herein men- 
tioned was, a non-profit corporation, duly organized and 
existing under the laws [2] of the State of California, 
with its principal office in San Francisco, California. Li- 
belant, as such non-profit corporation, is composed of mem- 
bers who are owners or operators of or agents for prac- 
tically all American flag dry cargo vessels operated in the 
intercoastal, coastwise and offshore trades with Pacific 
Coast ports as a terminal or base of operations and of 
members who are employers of practically all workers en- 
gaged in longshore, terminal and related operations in 


the loading and discharging of dry cargo vessels in Pacific 
Coast ports. Libelant represents its members in collective 
bargaining and labor relations with labor unions who in 
turn represent, for collective bargaining, crew members 
employed aboard such American flag dry cargo vessels and 
employees engaged in such longshore, terminal and re- 
lated operations. 


Il. 


Respondent Marine Terminals Corporation is a cor- 
poration organized and existing under the laws of the 
State of Nevada, with a principal office in San Francisco, 
California. 

Respondent Marine Terminals Corporation (of Los An- 
geles) is a corporation organized and existing under the 
laws of the State of Nevada, with a principal office in Long 
Beach, California. 

Respondent Associated-Banning Company is a corpora- 
tion organized and existing under the laws of the State of 
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California, with a principal office in Wilmington, Cali- 
fornia. 

Respondent California Stevedore and Ballast Company 
is a corporation organized and existing under the laws of 
the State of California, with a principal office in San Fran- 
cisco, California. 

Respondent Seattle Stevedore Co. is a corporation or- 
ganized and existing under the laws of the State of Wash- 
ington, with a principal office in Seattle, Washington. 

Respondent Brady Hamilton Stevedore Co. is a cor- 
poration [3] organized and existing under the laws of the 
State of Oregon, with a principal office in Portland, Oregon. 

Each of the respondents is engaged in the business of 
performing stevedoring and terminal services and related 
operations in loading and discharging ocean-going dry 
cargo vessels calling at various ports of the Pacific Coast 
of the United States. Each respondent is a member of 
PMA and is also an Employer as hereinafter designated. 


III. 


The International Longshoremen and Warehousemen’s 
Union (hereinafter referred to as the ‘‘ILWU’’) is, for the 
purpose of this libel, the union and certified collective bar- 
gaining agent in California, Washington and Oregon for 
all longshoremen, marine clerks and persons with related 
classifications who are employed by members of PMA 
(hereinafter referred to as ‘‘Employees’’). The ILWU, 
in behalf of said Employees, and PMA, in behalf of its 
members employing such Employees, are parties to the 
Pacific Coast Longshore Agreement, the Master Agreement 
for Clerks and Related Classifications, and various miscel- 
laneous related labor agreements. 


IV. 


The ILWU, on behalf of the aforesaid Employees, and 
PMA, representing its member companies, including each 
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of respondents, entered into as of January 1, 1961 a Sup- 
plemental Agreement on Mechanization and Modernization, 
which agreement is hereinafter broadly referred to as the 
‘‘Agreement.’’ This Agreement together with appendices, 
schedules, trust indentures and trust implementing the 
Agreement, hereinafter broadly referred to as the ‘‘Plan,”’ 
will be submitted in evidence in this proceeding. 

The broad purpose of the Plan is to encourage utiliza- 
tion of modern methods of cargo carriage and handling, 
including elimination [4] of restrictive work practices and 
permitting containerization of cargo, so as to permit labor 
savings and ultimate economy in steamship operations. 
In order to minimize the hardships which Employees would 
otherwise suffer as a consequence of the substantial re- 
duction of work opportunities, the Plan was established to 
provide additional compensation to longshoremen, marine 
clerks and related classifications (Employees) for their 
work in loading and discharging of ships and operations 
related thereto. Such compensation under the Plan is to 
be paid into a Mechanization Fund collected by PMA and 
distributed by PMA to three separate trusts, each of which 
will hold the same for the payment of various benefits to 
the Employees. 


V. 


Under the Agreement and the Plan the compensation for 
the Employees is paid into the Mechanization Fund through 
contributions by the stevedore and terminal companies 
(hereinafter sometimes called ‘‘Employers’’), who are 
the direct employers of longshoremen, marine clerks and 
related classifications in Washington, Oregon and Cali- 
fornia (Employees). The total annual contributions of 
all such Employers to the Mechanization Fund for a period 
of five and one-half years is specified in the Agreement, 
but the power of fixing the method by which the amount 
of assessments of such contributions from such direct Em- 
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ployers is determined is reserved to PMA and determined 
by agreement between PMA members pursuant to the 
By-Laws of PMA. The source from which such direct 
Employers of such Employees obtain their respective con- 
tributions is left to such Employers to determine. 

By duly adopted Resolutions of the Board of Directors 
binding upon all members thereof, including respondents 
and each of them, the method by which the PMA assesses 
the contribution of such direct Employers to the Mechaniza- 
tion Fund for work of stevedoring, terminal [5] and re- 
lated activities in the loading and discharging of vessels 
has been determined. Pursuant to such Resolutions of 
the Board of Directors of PMA assessments have been 
made. 

VI. 


By Article III of the aforesaid Agreement libelant is 
appointed the collecting agent in accumulating the con- 
tributions from the direct Employers to the Mechanization 
Fund. Libelant by said Agreement is further authorized 
and empowered to take all reasonable action necessary to 
compel Employers to comply with their obligations under 
the Agreement, and is further empowered and authorized to 
commence and pursue such legal remedies as may be ap- 
propriate to enforce contributions. 


VII. 


Respondents, and each of them, are such direct Em- 
ployers of such Employees, and, accordingly, under the 
said Agreement and pursuant to such Resolutions each 
respondent is obligated to pay such additional compensa- 
tion to such Employees through contributions to libelant, 
PMA, as vessels are serviced by each respondent, and each 
of them is accordingly assessed therefor by PMA. 
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vill. 


Respondents, and each of them, have been assessed by 
PMA, as aforesaid, and each has paid contributions to 
the Mechanization Fund in connection with vessels for 
which each has performed stevedore and/or terminal and/or 
related services. However, although assessments have been 
made by libelant against respondents, and each of them, 
for other such contributions due, respondents, and each 
of them, have failed to make such other contributions to 
the Mechanization Fund, and following demand by PMA 
has each without lawful reason refused and continues to 
refuse to do so. 


[6] IX. 


Libelant has performed all conditions required of it 
under the aforesaid Plan and its By-Laws and has de- 
manded of respondents, and each of them, that payment 
be made of the respective delinquent contributions to the 
Mechanization Fund. Respondents, and each of them, have, 
nevertheless, failed and refused to make such contributions 
and continue to fail and refuse to do so. There is now due, 
owing and unpaid from each respondent to libelant, PMA, 
as collection agent for said Mechanization Fund, the sum 
set opposite the name of each respondent as follows, no 
part of which has been paid: 


Marine Terminals Corporation $30,687.43 
Marine Terminals Corporation (of 

Los Angeles) 36,316.84 
Associated-Banning Company 3,740.31 
California Stevedore and Ballast 

Company 2,170.00 
Seattle Stevedore Co. 6,240.87 
Brady Hamilton Stevedore Co. 6,551.41 


$85,706.86 
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x. 


Obligations of respondents to make such contributions 
as aforesaid accrue, and will continue to accrue, as each 
respondent services vessels as hereinabove described. Al- 
though each respondent has paid a part of such contribu- 
tions and libelant is informed and believes will continue 
to do so as the same accrues, libelant is informed and 
believes that each respondent will continue to refuse to 
pay part of such contributions as the same accrue. The 
amount set out in Article IX above is the current delin- 
quency of each. Libelant, therefore, prays leave to amend 
this libel at time of trial of this case to insert the amount 
of such delinquency then current as to each respondent. 


XI. 


All and singular the premises are true and within the 
admiralty and maritime jurisdiction of the United States 
and of this Honorable Court. 


[7] Wuenrerorg, libelant prays that process in due form 
of law according to the practices of this Court in cases of 
admiralty may issue against each respondent. That each 
respondent be cited to appear and answer all and singular 
the matters aforesaid, and that this Court may be pleased 
to decree the payment of libelant’s claim as to each re- 
spondent in the amounts aforesaid, together with interest 
and costs, and that libelant may have such other and 
further relief as to the Court may seem proper. 


Dated: August 13th, 1962. 


Epwarp D. Ransom, 
Gary J. Torre, 
Luuicx, Geary, WHeEat, Apams & CHares, 
Proctors for Libelant, Pacific 
Maritime Association. 
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[1] McCurcuen, Dorie, Brown & ENERSEN 
Russert A. Mackey 
Bryant K. ZimmMERMAN 
601 Californis Street 
San Francisco 8, California 
Telephone: YUkon 1-3400 
Proctors for respondents 
Marine Terminals Corporation and 
Marine Terminals Corporation 
(of Los Angeles) 


IN THE 
UNITED STATES DISTRICT COURT 
For tHe Norruern District of CALIFORNIA 


SournHern Drvision 


[Same Trrie] 


ANSWER TO LIBEL 


Come now respondents Marine Terminals Corporation, 
a corporation and Marine Terminals Corporation (of Los 
Angeles) a corporation, and answering the libel herein 
admit, deny and allege as follows: 


I. 
Admit the allegations of Article I. 


II. 


Admit the allegations of Article Il, so far as applicable 
to these respondents. 
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[2] III. 
Admit the allegations of Article III. 


IV. 
Admit the allegations of Article IV. 


V. 


Admit the factual allegations of Article V and allege 
that the assessments for the benefit of the Mechanization 
Fund are made on the understanding that the employer 
can lawfully collect the amount of the assessment from the 
carrier or cargo owner for whom the employer performs 
the stevedore and terminal services. 


VI. 
Admit the allegations of Article VI. 


VII. 
Admit the factual allegations of Article VII. 


VII. 


Admit that they have paid contributions to the Mechani- 
zation Fund in connection with services relating to all 
vessels other than certain vessels carrying automobiles, 
particularly vessels chartered to Volkswagenwerk AAG., 
which contends that the Supplemental Agreement on Mech- 
anization and Modernization, and assessments thereunder 
are unlawful and that neither libelant nor respondents can 
lawfully collect assessments pursuant to said Agreement. 


IX. 


Admit that they have not paid assessments in those 
cases where the carrier or cargo owner have contended that 
the assessments are unlawful. 
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No answer required. 


XI. 


Admit the maritime jurisdiction of this court. 


[3] Wuenzrore, respondents pray that the court deter- 
mine the lawfulness of the said Supplemental Agreement 
on Mechanization and Modernization and the assessments 
thereunder and give such relief as to the court may seem 
proper. 


Dated: September 


Bryant K. ZimMERMAN 
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(Petition to Implead Volkswagenwerk A.G.) 


[1] McCurcnen, Dorie, Brown & ENERSEN 
Russet, A. Mackey 

Bryant K. ZrimMerMan 

601 California Street 

San Francisco 8, California 

Telephone: YUkon 1-3400 

Proctors for respondents and petitioners 
Marine Terminals Corporation and Marine 
Terminals Corporations (of Los Angeles) 


IN THE 
UNITED STATES DISTRICT COURT 
FoR THE NorTHERN District oF CALIFORNIA 
SoutHerN Drvision 
No. —————- in Admiralty 


a oo 
Pacirric Marirmme Association, a non-profit corporation, 
Libelant, 

vs. 


Marrve Termrinats Corporation, a corporation; Marine 
TERMINALS CoRPORATION (oF Los ANGELES), a corporation ; 
ASSOCIATED-BANNING Company, a corporation; CALIFORNIA 
STEVEDORE AND Batuast Company, a corporation; SEATTLE 
Srevepore Co., a corporation; and Brapy Hammron 
Stevepore Co., a corporation, 

Respondents. 


Marine TERMINALS CoRPORATION, a corporation; and Marine 
TeRMINALs Corporation (oF Los ANGELES), a corporation, 
Petitioners, 


vs. 


VoLKswaGENWERK A.G., a corporation, 
Respondent impleaded. 
—_—_ $$ ___9—________——_ 
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The petition of respondents and petitioners Marine Ter- 
minals [2] Corporation, a corporation and Marine Ter- 
minals Corporation (of Los Angeles), a corporation, against 
Volkswagenwerk A.G., in a cause of contract civil and 
maritime, allege as follows: 


E 


That at all times herein mentioned petitioners Marine 
Terminals Corporation and Marine Terminals Corpora- 
tion (of Los Angeles), were and are corporations organized 
and existing under the laws of the State of Nevada, with 
principal offices in San Francisco and Long Beach, re- 
spectively. 

II. 


At all times herein mentioned Volkswagenwerk A.G. 
was and now is a corporation organized and existing under 
the laws of Germany with its principal office at Wolfsburg, 


Germany. 
TI. 


At various times subsequent to January 1, 1961, peti- 
tioners have rendered stevedore and terminal services to 
Volkswagenwerk A.G. in connection with various vessels 
discharging automobiles at San Francisco and Los Angeles. 
On account of said services, Pacific Maritime Association 
has demanded payment of certain amounts as assessments 
under the Supplemental Agreement on Mechanization and 
Modernization. Said assessments now amount to approxl- 
mately $75,000. Attached hereto is a copy of the Libel filed 
by Pacific Maritime Association to collect said assessments. 

Volkswagenwerk A.G. has agreed to pay each of said 
assessments as part of petitioners’ compensation for said 
stevedore and terminal services, but has failed and refused 
to make payments in accordance with said agreement, on 
the ground that the said Supplemental Agreement on 
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Mechanization and Modernization and assessments there- 
under are unlawful. 


IV. 


[3] All and singular the premises are true and within 
the admiralty and maritime jurisdiction of the United 
States and of this honorable court. 


WHEREFORE, petitioners pray that process in due form 
of law according to the practice of this court in cases of 
admiralty and maritime jurisdiction may issue against 
Volkswagenwerk A.G., that said respondent impleaded be 
cited to appear and answer all of the matters aforesaid 
and that this court may be pleased to determine the lawful- 
ness of the said Supplemental Agreement on Mechanization 
and Modernization and assessments thereunder and to 
decree that said respondent impleaded pay any amounts 
which petitioners may be required to pay to libelant Pacific 
Maritime Association, together with interest and costs, 
and that petitioners may have such other and further 
relief as to the court may seem proper. 


Dated: September , 1962. 


Bryant K. ZimMerMan 
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(Answer of Complainant) 


[1] Granam James & RoLpH 
Boris H. Laxusta 
ALEXANDER D. CaLHoun, JR. 
310 Sansome Street 
San Francisco 4, California 
YUkon 6-2171 


Herzretp & Rusix 
Water HerzFeLD 
40 Wall Street 
New York 5, New York 


Proctors for Respondent-Impleaded, 
Volkswagenwerk Aktiengesellschaft 


IN THE 
UNITED STATES DISTRICT COURT 
FoR THE NorTHERN Disrricr oF CALIFORNIA 


SouTHERN Drvision 
[Same Trries] 


[2] Comes Now VoLkswaGENWERK AKTIENGESELLSCHAFT, 
named herein as Volkswagenwerk A.G., and in answer to 
the libel and impleading petition on file herein admits, 
denies and alleges as follows: 


Answer TO ALLEGATIONS OF LIBEL 


I. 


Answering Paragraph I of the libel, respondent im- 
pleaded is without knowledge or information sufficient to 
form a belief as to the averments thereof. 
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I. 


Answering Paragraph II of the libel, respondent im- 
pleaded is without knowledge or information sufficient to 
form a belief as to the averments thereof. 


Il. 


Answering Paragraph III of the libel, respondent im- 
pleaded is without knowledge or information sufficient to 
form a belief as to the averments thereof. 


IV. 


Answering Paragraph IV of the libel, respondent im- 
pleaded is without knowledge or information sufficient to 
form a belief as to the averments thereof. 


V. 


Answering Paragraph V of the libel, respondent im- 
pleaded is without knowledge or information sufficient to 
form a belief as to the averments thereof. 


VI. 


Answering Paragraph VI of the libel, respondent im- 
pleaded is without knowledge or information sufficient to 
form a belief as to the averments thereof. 


VII. 


Answering Paragraph VII of the libel, respondent im- 
pleaded [3] is without knowledge or information sufficient 
to form a belief as to the averments thereof. 


VIII. 


Answering Paragraph VIII of the libel, respondent im- 
pleaded is without knowledge or information sufficient to 
form a belief as to the averments thereof. 
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Answering Paragraph IX of the libel, respondent im- 
pleaded is without knowledge or information sufficient to 
form a belief as to the averments thereof. 


X. 


Answering Paragraph X of the libel, respondent im- 
pleaded is without knowledge or information sufficient to 
form a belief as to the averments thereof. 


XI. 


Answering Paragraph XI of the libel, respondent im- 
pleaded denies the jurisdiction of this Court to determine 
the validity of the claim of libelant against respondents- 
petitioners until the validity of the contributions sought 


to be collected from respondents-petitioners to the extent 
that they may affect respondent impleaded is determined 
by the Federal Maritime Commission pursuant to the 
Shipping Act, 1916, as amended, 46 U.S.C. 801, et seq. 
(1961). 


ANSWER TO ALLEGATIONS oF Petirion to ImpLeap 


I. 


Answering Paragraph I of the impleading petition, re- 
spondent impleaded is without knowledge or information 
sufficient to form a belief as to the averments thereof. 


II. 


Answering Paragraph II of the impleading petition, 
respondent impleaded admits the allegations thereof, except 
that [4] the correct corporate name of respondent im- 
pleaded is Volkswagenwerk Aktiengesellschaft. 
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III. 


Answering Paragraph III of the impleading petition, 
respondent impleaded admits respondents-petitioners have 
rendered stevedoring and terminal services to respondent 
impleaded in connection with various vessels discharging 
automobiles in San Francisco and Los Angeles; admits 
that the Pacific Maritime Association has demanded of 
respondents-petitioners and respondents-petitioners have 
demanded of respondent impleaded payment of certain 
amounts as assessments under the said Supplemental 
Agreement on Mechanization and Modernization; admits 
that said assessments do now amount to approximately 
$75,000.00; admits that respondent impleaded has failed 
and refused to pay such assessments to respondents-peti- 
tioners on the ground they are unlawful; and, except as 
herein expressly admitted, denies each and every, all and 
singular, the allegations thereof. 


IV. 


Answering Paragraph IV of the impleading petition, 
respondent impleaded denies the jurisdiction of this Court 
to determine the validity of the claim of respondents-peti- 
tioners against respondent impleaded until the validity of 
the assessments sought to be imposed against respondent 
impleaded is determined by the Federal Maritime Commis- 
sion pursuant to the Shipping Act, 1916, as amended, 46 
U.S.C. 801, et seq. (1961). 


First AFFIRMATIVE DEFENSE TO LIBEL AND 
Petition To IMpLEaD 


Libel and petition to implead fail to state a claim upon 
which relief can be granted. 
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Seconp AFFIRMATIVE DereNsE To LIBEL AND 
Petition To IMPLEAD 


L 


Respondent impleaded does not oppose, indeed supports, 
[5] the objectives of libelant’s Plan for the purposes of 
encouraging introduction of modern methods of cargo car- 
riage and handling, including elimination of restrictive 
work practices and permitting containerization of cargo 
as alleged in Article IV of the libel. Moreover, respondent 
impleaded would be willing to be charged with lawful, non- 
discriminatory, just and reasonable contributions to the 
costs of the said Plan. 


II. 


Respondent impleaded is informed and believes and 
on the basis of such information and belief alleges that 
respondents-petitioners and other persons agreed and con- 
spired to impose upon respondents-petitioners the contribu- 
tions referred to in Paragraph IX of the libel, and upon 
respondent impleaded the assessments referred to in Para- 
graph III of the irapleading petition as a charge for re- 
spondents-petitioners’ stevedoring and terminal services. 


Til. 


Respondents-petitioners and the other persons referred 
to in Paragraph II, above, are persons subject to the Ship- 
ping Act, 1916, as amended, 46 U.S.C. 801, et seq. (1961). 


IV. 


Respondents-petitioners and the other persons referred 
to in Paragraph II, above, are required by Section 15 of 
the said Act to file with the Federal Maritime Commission 
for approval all agreements controlling, regulating, pre- 
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venting, or destroying competition, or in any manner pro- 
viding for an exclusive, preferential, or co-operative work- 
ing arrangement, which includes the fixing of charges for 
services. 

V. 


The agreement and conspiracy to impose upon respond- 
ents-petitioners the contributions and upon respondent im- 
pleaded the assessments referred to in Paragraph II, above, 
is an agreement [6] requiring Section 15 approval by the 
Federal Maritime Commission; the said agreement has 
neither been filed with nor approved by the Commission 
and is therefore illegal and void and cannot lawfully be 
carried out. 


VI. 


The determination of whether respondents-petitioners 
and the other persons referred to in Paragraph II, above, 
have entered into an agreement subject to Section 15 of 
the Shipping Act, 1916, as amended, 46 U.S.C. 801, et seq. 
(1961), as hereinabove alleged, is a matter within the 
primary jurisdiction of the Federal Maritime Commission, 
and, accordingly, the issue of the validity of the contribu- 
tions and assessments under Section 15 should be referred 
to the Commission and this libel and petition to implead 
dismissed or stayed until the decision of the Commission. 


Tump AFFIRMATIVE DEFENSE To LIBEL AND 
Peririon to ImMpLEaD 


I 


Respondent impleaded refers to Paragraphs I, IT and 
III of its Second Affirmative Defense and incorporates the 
same herein by such reference. 
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Respondents-petitioners and the other persons referred 
to in Paragraph II of the Second Affirmative Defense of 
respondent impleaded, and each of them, are subjecting 
the automobile cargoes of respondent impleaded to undue 
or unreasonable prejudice or disadvantage in violation of 
Section 16 of the Shipping Act, 1916, as amended, 46 U.S.C. 
815 (1961), by imposing upon respondent impleaded the 
said assessments as a charge for terminal and stevedoring 
services rendered in connection with this particular de- 
scription of cargo, to the extent that respondent impleaded’s 
automobile cargoes are thereby burdened with a dispro- 
portionate [7] share of the costs of the Plan referred to 
in Article IV of the libel as compared with other cargoes. 


III. 


The determination of whether the said assessments are 
in violation of Section 16 as hereinabove alleged is a matter 
within the primary jurisdiction of the Federal Maritime 
Commission and, accordingly, the issue of the validity of 
the assessments under Section 16 should be referred to 
the Commission and the libel and petition to implead dis- 
missed or stayed until the decision of the Commission. 


FourtH AFFIRMATIVE Derense TO LIBEL AND 
Petition To IMPLEAD 


I. 


Respondent impleaded refers to Paragraphs I, II and 
III of its Second Affirmative Defense and incorporates the 
same herein by such reference. 


I. 


The practices of respondents-petitioners and the other 
persons referred to in the Second Affirmative Defense of 
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respondent impleaded, and each of them, in attempting 
to impose upon respondent impleaded the said assessments 
as a charge for terminal stevedoring services are unjust 
and unreasonable practices in violation of Section 17 of 
the Shipping Act, 1916, as amended, 46 U.S.C. 816 (1961), 
to the extent that respondent impleaded’s automobile car- 
goes are thereby burdened with a disproportionate share 
of the costs of the Plan referred to in Article IV of the 
libel as compared with other cargoes. 


[8] III. 


The determination of whether the said practices are in 
violation of Section 17 as hereinabove alleged is a matter 
within the primary jurisdiction of the Federal Maritime 
Commission and, accordingly, the issue of the validity of 
the practices under Section 17 should be referred to the 
Commission and the libel and petition to implead dismissed 
or stayed until the decision of the Commission. 


Firta AFFIRMATIVE DEFENSE To LIBEL AND 
Petition to Impueap. 


I. 


Respondent impleaded refers to Paragraphs I, II and 
III of its Second Affirmative Defense and incorporates the 
same herein by such reference. 


II. 


By reason of the foregoing agreement and conspiracy, 
respondents-petitioners and the other persons referred to 
in the Second Affirmative Defense of respondent impleaded 
seek to impose upon respondent impleaded a fixed charge 
in the form of an assessment in restraint of trade and com- 
merce with foreign nations in violation of Section 1 of the 
Sherman Anti-Trust Act, 15 U. 8. C. Section 1. 
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WHEREFORE, respondent impleaded prays that respond- 
ents-petitioners take nothing by their petition to implead 
and that respondent impleaded have its costs herein; and 
that respondent impleaded have such other and further 
relief as the Court may deem proper. 


[9] Dated at San Francisco, California, this 31st day 
of October, 1962. 


GraHam James & Rotpu 


By Avexanper D. CatHoun 
Proctors for Respondent 
Impleaded, Volkswagenwerk 
Aktiengesellschaft 


HerzreLp & Rusin 
Waurer HerzFreLp 
of Counsel. 
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[1] serorE THE 
FEDERAL MARITIME COMMISSION 


—— SS 
[Same Trrie] 
ee 


Respondents Marine Terminals Corporation and Marine 
Terminal Corporation (of Los Angeles) answer the com- 
plaint herein as follows: 


I 
Deny that complainant is entitled to bring this proceed- 


ing under Section 22 of the Shipping Act, 1916. 


II 
Admit the allegations of Paragraph II. 


I 


Admit that respondents were and are Nevada corpora- 
tions with principal offices in San Francisco and Long 
Beach, as alleged; admit that they are in the business of 
furnishing terminal and stevedoring services; admit that 
such services are, in some cases, [2] furnished in connec- 
tion with common carriers by water; admit that such 
services have been provided to complainant in connection 
with discharging its automobile cargoes at San Francisco 
and Los Angeles, but deny that such services were ren- 
dered in connection with common carriers by water; and 
except as herein admitted or alleged, deny the allegations 
of Paragraph III; and further allege that the Commission 
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has no jurisdiction over these respondents, which are not 
common carriers, do not furnish terminal facilities and are 
not ‘‘other persons subject to’’ the Shipping Act, 1916. 


IV 


Admit that they are members of Pacific Maritime As- 
sociation, a non-profit corporation organized under the 
laws of the State of California; admit that they have 
included as part of their charges for services the amounts 
of assessments under the Supplemental Agreement on 
Mechanization and Modernization; and except as herein 
admitted, deny the allegations of Paragraph IV. 


Vv 
Deny the allegations of Paragraph V. 


VI 


Deny the allegations of Paragraph VI. 


vil 
Deny the allegations of Paragraph VII. 


Vul 
Deny the allegations of Paragraph VIII. 


[3] Ix 


Admit that complainant has maintained that assess- 
ments under the Supplemental Agreement on Mechaniza- 
tion and Modernization are unlawful; admit that they 
impleaded complainant in the suit in the United States 
District Court commenced by Pacific Maritime Associa- 
tion; admit that they have sought and still seek to collect 
from complainant the assessments pursuant to said agree- 
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ment; admit that complainant moved for and obtained a 
stay of proceedings in the United States District Court; 
admit the filing of the documents attached to the complaint 
as Exhibits A-K; and except as herein admitted, deny the 
allegations of Paragraph IX. 


Wuererore, respondents pray that the Commission de- 
termine that it has no jurisdiction with respect to the 
matters alleged in the complaint, that the complaint be 
dismissed, and that the respondents have such other and 
further relief as may be appropriate. 


Dated: February 15, 1963. 


Bryant K. ZimMERMAN 
Attorneys for Respondents Marine Terminals 
Corporation and Marine Terminals Corpo- 
ration (of Los Angeles) 
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(Filed February 21, 1963) 
[1] BErorE THE 


FEDERAL MARITIME COMMISSION 


(Same Titi] 


Pacific Maritime Association (PMA) is a non-profit 
association existing under the laws of the State of Cali- 
fornia with its principal office in San Francisco, California, 
formed for the primary purpose of representing its mem- 
bers in collective bargaining and labor relations with labor 
unions who in turn represent for collective bargaining 
crew members employed aboard American-flag dry cargo 
vessels and employees engaged in longshore, terminal and 
related operations. 

Rule 5(n) of the Commission’s Rules of Practice and 
Procedure provide that a petition for intervention shall 
set forth the interest of petitioner, the grounds of the pro- 
posed intervention and the position of the petitioner in 
the proceeding. This petition shall proceed to do so. 


[2] Petitioner’s Substantial Interest and Grounds 
for Intervention 


Pacific Maritime Association’s substantial interest in 
the captioned complaint proceedings and grounds for in- 
tervention include the following: 


1. The proceeding could possibly affect the entire $29,- 
000,000 Mechanization and Modernization program nego- 
tiated between the PMA and the longshore union. 
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2. The Complaint could possibly result in the Federal 
Maritime Commission for the first time in its history as- 
suming jurisdiction in the field of maritime collective bar- 
gaining, which petitioner firmly believes is beyond the jur- 
isdiction of the Commission and which would adversely 
affect the industry by upsetting traditional patterns of col- 
lective bargaining. 


3. It is alleged in the Complaint that the named re- 
spondents and PMA and certain members thereof have 
entered into a conspiracy, agreement or understanding to 
impose charges upon complainants. As direct charges are 
thus made against petitioner, petitioner should be per- 
mitted to participate and have the opportunity to prove 
such charges false. 


4.. The Complaint alleges that petitioner, PMA, and 
respondents have entered into an unfiled and unapproved 
Section 15 agreement and thereby violated the Shipping 
Act, 1916. Petitioner through intervention should be af- 
forded the right to contest such allegations. 


5. The Complaint alleges agreements between peti- 
tioner, its members and respondents resulting in viola- 
tions of Sections [3] 16 and 17 of the Shipping Act, 1916, 
and petitioner through intervention should be afforded the 
right to prove such charges false. 


6. Petitioner, PMA, commenced the litigation in the 
District Court of the United States for the Northern Dis- 
trict of California, Southern Division, by a libel against 
respondents here for collection of contributions due to 
the aforesaid Fund. That action has been stayed in order 
to permit complainants to proceed with this complaint 
proceeding. Petitioner’s rights to collect sums due are, 
accordingly, stayed pending this litigation and petitioner 
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should be entitled to participate in this complaint pro- 
ceeding in order to protect its rights in the District Court 
and to protect itself against undue delay in disposition of 
this proceeding. 


Background of Complaint Action 


The Complaint seeks to invoke the jurisdiction of the 
Federal Maritime Commission with respect to collective 
bargaining negotiations and agreements as to which the 
Commission has no authority, has never heretofor and 
should not now inject itself. 

The PMA, representing maritime employers, and the 
International Longshoremen & Warehousemen’s Union 
(ILWU), representing employees, bargain with each other 
with respect to wages, hours, working conditions and fringe 
benefits, including vacation, welfare and pension plans, In 
such negotiations the Union contended that containeriza- 
tion, palletization and other modern [4] methods of cargo 
handling which had recently been introduced and were 
being introduced resulted in a reduction of work of long- 
shore and marine clerk employees. In order to satisfy 
the Union and permit the mechanization and modernization 
program to go forward, there was negotiated over a period 
of many months a complex program which would result in 
a $29,000,000 fund accumulated during a period of five 
years for the benefit of such workers. This fund is en- 
titled the ‘‘PMA-ILWU Mechanization and Modernization 
Fund’’ (the Fund). The agreement to provide such Fund 
was negotiated and entered into between PMA on behalf 
of its members, and the ILWU on behalf of its members, 
in the same way that wage raises, vacation allowances and 
other fringe benefits are negotiated. 

The methods by which the PMA would raise such funds 
was the subject of long and intensive study. It was finally 
determined by agreement between the members of the PMA 
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that the contributions making up the Fund would be made 
by the stevedoring companies, who are the direct employ- 
ers of longshore labor, on the basis of 2714¢ per ton, weight 
or measurement, handled by such stevedoring companies 
and would be contributed by the direct employers of marine 
clerks on a manhour basis (historic distinctions relating 
to bulk and certain coastwise lumber cargoes were of neces- 
sity recognized and a different rate applied). There is 
not and never has been any agreement between the PMA 
or anyone else or between the members of PMA as to the 
source from which the members who are such direct em- 
ployers would derive the funds with which to make such 
contributions. Whether such [5] employers would absorb 
such contributions or would bill and collect all or any part 
to their customers, is entirely a matter for such direct 
employers. 

Several members of PMA became delinquent in their 
contributions and in order to collect such delinquencies 
PMA brought a libel in admiralty in the United States 
District Court against respondents Marine Terminals Cor- 
poration and Marine Terminals Corporation (of Los 
Angeles) and others. Respondents answered stating in 
effect they considered such contributions were valid and 
were due and owing by them but they had endeavored to 
obtain their contributions to the Fund by charging the 
amount thereof against their customers and that one such 
customers, Volkswagenwerk Aktiengesellschaft, complain- 
ant in this proceeding, had not paid and had contended such 
charges against them were in violation of the Shipping Act, 
1916. Respondents therefore impleaded complainant Volks- 
wagenwerk, who moved for and obtained the stay order 
previously referred to. Both respondents in the proceeding 
and petitioner, PMA, contested the motion for stay on the 
grounds that the matters alleged are not within the juris- 
diction of the FMC. It should be noted that the order of 
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the United States District Court (Exhibit I to the Com- 
plaint) is based primarily on the grounds that it is up to 
the Federal Maritime Commission itself rather than the 
District Court to determine whether it has jurisdiction over 
the matters claimed by complainant. 


[6] Position of Petitioner 


1. The subject matter of the Complaint is outside the 
jurisdiction of the Federal Maritime Commission. As ap- 
pears from the foregoing sketch of the background of the 
proceeding, the Complaint could involve the FMC in mari- 
time labor relations and collective bargaining. The charges 
which respondents have assessed against complainant are 
in fact no different from charges which could result from 
a wage increase, change in authorized union holidays, ex- 
tension of vacation periods, welfare funds, or any other 
increased costs which a stevedore company might add to 
its bills to its customers as result of collective bargaining 
between the employers and unions. This is a subject over 
which the FMC is not granted jurisdiction by Congress 
and is, we believe, a subject as to which the FMC would 
not presume to undertake to regulate. 


2. Petitioner states positively and without equivocation 
in this verified petition that there is not and never has 
been any agreement, understanding or arrangement be- 
tween respondents and petitioner or between any direct 
employers of the longshore and marine clerk labor and 
PMA and/or between any members thereof to impose upon 
complainant or upon the automobile cargoes of complain- 
ant any charge or assessment whatever, whether relating 
to the contributions which the direct employers make into 
the Mechanization and Modernization Fund or otherwise. 
In view of petitioner’s positive denial that any such agree- 
ment or understanding exists, any question as to whether 
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if such an agreement did exist it would be subject to the 
jurisdiction of [7] the Commission under Section 15 is 
moot, but petitioner’s further position, as an academic 
matter, is that such an agreement would not be within 
Section 15. 

The agreements relating to the Mechanization & Mod- 
ernization Fund which do exist, namely, the agreement 
between the PMA and the ILWU, to establish the Fund, 
and the intra-association agreement between its members 
for contributions to the Fund, are so clearly outside Section 
15 considerations as to make discussion thereof absurd, 
nor are there any allegations of the Complaint with respect 
to such agreements. 


3. The Federal Maritime Commission through its staff 
has investigated and resolved the contention of a Section 
15 agreement apparently to its satisfaction. By letter of 
September 28, 1961, Mr. Stigler, then Chief, Office of Regu- 
lations, Federal Maritime Commission, made inquiry con- 
cerning the Mechanization & Modernization Fund. A copy 
of that letter is attached as Exhibit A. The inquiry was 
subsequently followed by a letter of Mr. Leroy Fuller, 
Director, Bureau of Foreign Regulations. At the time of 
the original inquiry the plan was still in its formative stage. 
The Commission’s inquiries were answered in full by letter 
of December 14, 1961. Copy attached hereto as Exhibit B. 
No further communication was received from the Com- 
mission concerning the matter. 


4. The allegations of the Complaint and the prayer 
of the Complaint charging respondents with alleged viola- 
tions of Sections 16 and 17 of the Shipping Act, 1916, are 
based upon [8] the alleged agreement between respondents 
and PMA and its members to assess charges against com- 
plainant allegedly disproportionate to charges assessed 
against other cargo resulting in a claim of unjust dis- 
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crimination under Section 16 and unreasonable practice 
under Section 17. Petitioner reiterates its denial that 
any such agreement exists. The method of allocation by 
PMA to obtain contributions to the Fund, including the 
contributions of respondents here, is in fact not challenged 
by the Complaint and is, in any event, outside the juris- 
diction of the Commission. Petitioner alleges, nevertheless, 
that the method of allocation of contributions adopted after 
months of study was designed to and does in fact treat all 
carriers and cargo alike. It is in fact the most feasible plan 
which could be devised to avoid discriminatory treatment. 
The method by which the members of PMA pass on, if at 
all, such additional expense is, as previously stated, no 
concern of petitioner. 


WHenrerore, petitioner prays: 
1. That its Petition to Intervene be granted. 


2. That the Commission determine that it has no juris- 
diction with respect to the matters set forth in the Com- 
plaint. 


3. That the Complaint be dismissed. 
Dated at San Francisco, California, February 18, 1963. 


Paciric Maritime AssocraTIon, 
Petitioner 


By J. Paul St. Sure 
J. Paut Sr, Sure 
President 
Edward D. Ransom 
Epwarp D. Ransom 
Gary J. Torre 
Gary J. Torre 


Lillick, Geary, Wheat, Adams & Charles 
Luuicx, Geary, WHeat, Apams & CHARLES 
Attorneys for Petitioner 
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[1] Fepera, Marirrme Commission 
Washington 25, D. C. 


In reply refer to: 
Li7-3 (26) :079 
September 28, 1961 


RECEIVED 
Oct. 2, 1961 
Pacific Maritime Association 
Air Mail 
Pacific Maritime Association 
16 California Street 
San Francisco, California 


Gentlemen: 


It is our understanding that the Pacifie Maritime Associa- 
tion and the International Longshoremen’s and Ware- 
housemen’s Union have entered upon an arrangement 
whereby the Pacific Maritime Association members have 
agreed to provide approximately $5,000,000 a year for five 
years in the establishment of a modernization and improve- 
ment fund for the benefit of above-mentioned union. 

It is further our understanding that the method used to 
financially provide for the fund is by assessment of an 
arbitrary of 2714¢ per ton weight or measurement against 
all cargo discharged at west coast terminals. Please in- 
form this Office of the manner in which this assessment 
is billed, i.e., against whom is the assessment made, what 
is it called, and how is it brought to the attention of the 
person paying it. Further please let us know whether 
this assessment is published in any individual common car- 
rier, conference, or terminal tariffs. 
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We presume that the 2714¢ charge was arrived at by agree- 
ment among all of the members of the Pacific Maritime 
Association. Such agreement to fix a rate appears to be 
cognizable by section 15 of the Shipping Act, 1916. It is, 
therefore, requested that the Pacific Maritime Association 
file with this Commission a true copy, or, if oral, a true 
and complete memorandum of the agreement wherein its 
members by cooperative arrangement agreed to the assess- 
ment of the rate as noted above. 

Additionally, we request that you provide this Office with 
a copy of the contract between the International Long- 
shoremen’s and Warehousemen’s Union and Pacific Mari- 
time Association for the current year, bylaws of the Pacific 
Maritime Association, membership record of the Pacific 
Maritime Association, and a copy or memorandum of the 
Pacific Maritime Association’s authorization to its officials 
to negotiate with the International Longshoremen’s and 
Warchousemen’s Union. 

You may wish to have your attorney provide us with 
his opinion regarding the agreement herein under discus- 
sion. 

[2] Upon receipt of the referred to agreement, it will be 
examined with respect to compliance with said Section 15, 
copy of which is enclosed. 


Sincerely yours, 


Wruuum A. STIGLER 
William A. Stigler 
Chief, Office of Regulations 
Enclosure 
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[1] (Letterhead of) 


Luuicx, Geary, WHeEat, Apams & CHARLES 
Attorneys at Law 
San Francisco 4, California 


December 14, 1961 
Mr. Leroy F. Fuller 
Director, Bureau of Foreign Relations 
Federal Maritime Commission 
Washington 25, D. C. 


Re: PMA Mechanization Plan 
Your Ref.: L17-3(26) :30 


Dear Mr. Fuller: 


The procedures with respect to the PMA-ILWU 
Mechanization Fund have been sufficiently determined to 
permit us now to reply fully to Mr. Stigler’s letter of Sep- 
tember 28, 1961 addressed to the Pacific Maritime Asso- 
ciation. We, as counsel for PMA, have been intimately 
acquainted with the mechanization plan since its incep- 
tion and PMA has, accordingly, referred your inquiry to us. 

We believe the information which you have apparently 
received concerning this program has necessarily led to a 
misunderstanding of its basie concepts. From your letter 
it would appear that it is your understanding there will be 
a direct assessment, of 2714¢ per ton, weight or measure- 
ment, against shippers or consignees of cargo in the nature 
of a tariff item concerning which there is some understand- 
ing or agreement between carriers. If this is your under- 
standing, you have been misinformed. 

The Pacific Maritime Association (PMA) is an associa- 
tion comprised of employers who designate it to represent 
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them for the purpose of collective bargaining with various 
maritime unions, including the International Warehouse- 
men & Longshoremen’s Union (ILWU). The PMA, rep- 
resenting the employers, and the ILWU, representing em- 
ployees, bargain with respect to wages, hours, working 
conditions and fringe benefits, including vacations, welfare 
and pension plans for the benefit of longshoremen and 
marine clerks, The mechanization and modernization fund 
to be established for longshoremen and marine clerks is 
but one of many fringe benefits that have been negotiated 
or are being negotiated by the PMA and ILWU. 

[2] The plan in question is complex. In essence it is 
that over a period of five and one-half years there will 
be contributed to the fund by the employers a total of 
$29,000,000 for the employees’ benefit. Since a minor por- 
tion of these employees are in the category of marine clerks, 
the stevedore companies, who are the direct employers of 
the longshoremen, will be contributing into the fund at a 
ratio of about 8 to 1 in relation to terminal companies, 
who are the direct employers of the marine clerks. 

In the initial planning the fund was to be raised by the 
direct employers of the employee-beneficiaries on a tonnage 
basis, it being considered that the goal would be reached 
by payment into the fund of a total of 2714¢ per ton of 
general cargo and a lesser rate for bulk cargoes. This 
system has been revised, so that employers of marine clerks 
will contribute on a manhour basis and by employers of 
longshoremen on a tonnage basis; the statistical result 
being the total equivalent of 2714¢ per ton at present. It 
can be readily seen that the rate of contribution during 
the five and one-half year period may adjust up or down 
depending upon the volume of traffic. 

There is no agreement between PMA and the ILWU 
nor between the PMA members as such as to how the direct 
employers of the longshoremen are to raise the funds for 
their contributions. Realistically, it is expected they will, 
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where possible, pass this on to the ocean carriers. How 
this is passed on to the carrier, if at all, is a matter of 
individual contract between the stevedore company and 
the steamship company, or in the case of f.i.o. charters, 
between the stevedore company and the charter-shipper. 
In most instances, it is probably a simple matter for the 
stevedore companies to add the amount per ton for the 
mechanization fund, specified as such, directly on their 
invoices to the ocean carrier for whom the cargo is handled 
in the same way as other items of employee benefits, such 
as welfare, pension and vacation costs. If the stevedore 
is not able to obtain an agreement with his customer to 
reimburse him for this item, he will have to absorb it be- 
cause he will nevertheless owe the contribution to the fund. 
Essentially the same situation pertains with respect to 
the terminal companies’ contribution relating to marine 
clerks. How the clerks’ employers raise the fund is no 
part of any agreement or understanding with the ILWU 
or with PMA. Some may decide to absorb the amount 
and others to pass it on to the carriers. It can be expected 
that those who are members of the California Association 
of Port Authorities will determine [3] this matter as an 
association within their Section 15 agreement. Just how 
this might be reflected in the terminals’ tariffs, if at all, 
has not to or knowledge been determined by them. 
With respect to the ocean carriers which may bear the 
ultimate cost of the mechanization fund, that item is no 
different than vacation, welfare, pension, unemployment 
insurance and other similar items of costs which the ocean 
carrier pays directly to a stevedoring company or which 
are included within the charges paid to terminal companies 
in connection with loading or discharging ships. It will 
increase initially the cost to the carriers of transporting 
cargo, just as an increase in wages increases such costs. 
However, the mechanization and modernization agreement 
is for the purpose of facilitating mechanization of cargo 
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handling and eliminating restrictive work practices with 
the expectation of ultimate economies in the carriers’ 
operations. 

The PMA and the ILWU are not involved in, or directly 
concerned with, the source from which ocean carriers derive 
the amounts which may be paid by the carriers to the 
stevedoring or terminal companies. There is no agree- 
ment or understanding, formal or informal, between the 
PMA and ILWU or between the members of the PMA as 
to the source from which the carriers will obtain the funds 
to pay this increased cost. Any changes in carriers’ rates 
resulting directly or indirectly from this cost would be a 
matter for usual rate making procedures through confer- 
ences, but is no part of a PMA function and does not relate 
to membership in PMA. 

The memorandum of agreement on mechanization and 
modernization between PMA and ILWU is not between two 
parties subject to the Shipping Act, 1916, as amended. 
So far as we have been able to ascertain, an agreement 
between parties subject to the Act to form an association 
of employers, such as PMA, to represent them for the 
purpose of collective bargaining with unions representing 
off-shore or shoreside workers or collective agreements 
reached thereafter as to wages, benefits or working con- 
ditions, have never even been suggested as falling within 
the scope of Section 15. Ifa contrary view is now adopted, 
the Federal Maritime Commission will embark on the unique 
undertaking of passing on all collective bargaining agree- 
ments and labor dispute settlements in the shipping indus- 
try. While such an agreement, like any agreement of any 
kind between carriers, is necessarily a ‘‘cooperative work- 
ing agreement,”’ it is neither remotely connected with, nor 
bears any resemblance to, the rate making anti-trust mat- 
ters specifically recited in Section 15 and at which the 
section is aimed. 
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We believe that the foregoing explanation should satisfy 
you that the modernization and mechanization plan is 
[4] far removed from any considerations with respect to 
Section 15. As a result of apparent misinformation about 
the plan and the Association you have asked for a number 
of documents and records which we are enclosing. So that 
you may be fully conversant with the mechanization and 
modernization plan, its background and operation, we are 
enclosing copies of a number of other documents which 
we think may be pertinent. The enclosures are as follows: 


1. 


Memorandum of Agreement on Mechanization and 
Modernization, 10/18/60 


. ILWU-PMA Supplemental Agreement on Mecha- 


nization and Modernization, Schedules A, B and C 
thereof 


. ILWU-PMA Welfare Fund Supplemental Declara- 
tion of Trust 


. ILWU-PMA Vesting Benefit Trust—Trust Inden- 


ture 


. ILWU-PMA Supplemental Wage Benefit Trust— 


Trust Indenture 


. Two ILWU-PMA Letter Agreements dated Novem- 


ber 15, 1961 


. U. S. Treasury Department letter to Schirmer 


Stevedoring Co., Ltd. 9/15/61 (We believe this letter 
contains a concise summary of the program.) 


. U.S. Treasury Department letter to States Steam- 


ship Company 9/15/61 


. Copy of By-Laws of PMA 
. List of members of PMA subject to the Moderniza- 


tion Agreement. 
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We trust that these documents together with our com- 
ments herein answer the inquiry contained in your letter 
of September 28, 1961. If there is any further information 
you require, please advise. Otherwise, we should appreci- 
ate your advising us of your concurrence in our views that 
neither the mechanization and modernization plan nor its 
operation fall within the scope of Section 15. 


Very truly yours, 


Lituick, Geary, WHeEat, Apams & CHARLES 
Epwarp D. Ransom 
Encs. 
8-12-20129 
ec: PMA 


Attn: Mr. Press Lancaster 
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[1] BEFoRE THE 
FEDERAL MARITIME COMMISSION 


[Same Trre] 


Complainant replies to the allegations of the petition 
to intervene of Pacific Maritime Association (PMA) as 
follows: 

I 


Complainant is without knowledge or information sufi- 
cient to form a belief with respect to the truth of the de- 
scription which PMA gives of itself in the first paragraph 
of its petition. 

I 


With respect to the allegations under the heading ‘‘Pe- 
titioner’s Substantial Interest and Grounds for Interven- 
tion’? complainant denies the allegations of paragraphs 1 
and 2 under such heading; avers, as is alleged in the Com- 
plaint and as is [2] more particularly set forth below, that 
its complaint is directed solely against the imposition upon 
complainant of an excessive and discriminatory charge for 
terminal and stevedoring services and facilities to raise 
amounts required for the performance of PMA’s agree- 
ment with the International Longshoremen & Warehouse- 
men’s Union (ILWU). 
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I 


With respect to the allegations under the heading 
‘‘Backeround of Complaint Action’’ complainant: 


(1) Denies the allegations of the first paragraph 
under such heading; 


(2) Replying to the second paragraph under 
such heading, admits the making of an agreement 
between PMA and ILWU for the creation of a so- 
called ‘‘PMA-ILWU Mechanization and Moderniza- 
tion Fund’’ (the Fund); denies knowledge or in- 
formation sufficient to form a belief as to the truth 
of the remaining allegations of the second para- 
graph under such heading; 


(3) Replying to the third paragraph under such 
heading, admits that an agreement or understanding 
or arrangement was made among respondents, PMA 
and certain members of PMA as to how the con- 
tributions to the Fund would be made; admits that 
the contributions for bulk cargo and certain coast- 
wise lumber cargoes were assessed [3] at different 
rates or by different methods than other cargo, in- 
cluding vehicles; avers that although distinctions 
relating to bulk and certain lumber cargoes were 
made by PMA, no such distinction was recognized 
as to unboxed automobiles, although, as PMA and 
respondents knew, the unboxed automobiles of com- 
plainant were and are discharged by stevedores and 
terminals at a per unit cost; avers that the assess- 
ment for the Fund against complainant’s automo- 
biles were made on a measurement basis, which, if 
passed on by respondents to complainant, results in 
a disproportionately high, discriminatory and ex- 
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cessive charge against such automobiles; avers that 
the necessary and inevitable effect and result of 
such agreement or understanding or arrangement, 
as is more particularly set forth below, was and is 
to impose such disproportionately high, discrimina- 
tory and excessive charge on the unboxed automo- 
biles of complainant and on vehicles generally; de- 
nies that as a practical or economic matter, as re- 
spondents, PMA and certain of its members well 
know, the direct employers of longshore labor hand- 
ling complainant’s automobiles or vehicles generally 
ean absorb such contributions or adopt. any other 
[4] course than to collect such contributions from 
the carrier or shipper of such vehicles; except as 
admitted, averred or denied, denies knowledge or 
information sufficient to form a belief as to the truth 
of the remaining allegations of said third paragraph; 
and 


(4) Replying to the fourth paragraph under such 
heading, admits that the proceedings reflected in 
Exhibits A through K to the complaint herein took 
place; denies any and all other allegations. 


IV 


With respect to the allegations under the heading ‘‘Po- 
sition of Petitioner’? complainant: 


(1) Denies the allegations of paragraph 1 under 
such heading; avers that the charges which respond- 
ents have assessed against complainant are in fact 
different than the usual increased charges for higher 
wages and similar increased costs resulting from 
collective bargaining between employers and unions 
in that the usual increased charges referred to are 
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assessed by respondents against customers equally 
on a man-hour basis; avers that the assessment by 
PMA for the Fund is made on the basis of weight 
or measurement and when passed on to complainant 
by respondents [5] for discharging unboxed auto- 
mobiles, results in a disproportionately high, dis- 
criminatory and excessive charge for such services 
as compared to the amounts charged to other cus- 
tomers of respondents; 


(2) Denies the allegations of paragraphs 2 and 
4 under such heading; and 


(3) Denies knowledge or information sufficient 
to form a belief as to the allegations of paragraph 
3 under such heading; avers that such allegations, 
even if true, do not deprive complainant of its right 
to present evidence in support of its complaint that 
the present agreed method of assessments, with its 
necessary economic effect on rates for handling com- 
plainant’s vehicles, constitutes an agreement, under- 
standing or arrangement subject to section 15 of the 
Shipping Act of 1916 and that the resulting rates 
violate section 16 and section 17 of said Act. 


Vv 


While the foregoing reply places in issue the material 
allegations of PMA’s petition, the petition gives such a 
distorted and inaccurate picture of the issues raised by 
the complaint that a further reply by complainant is neces- 
sary. 

[6] Complainant has consistently stated as a matter of 
record, and reiterates that it does not claim the agreement 
made between PMA and ILWU, or the Fund provided for 
by such agreement, is illegal or subject to Commission 
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jurisdiction. To assert as PMA’s petition does that the 
complaint is an attempt to subject this agreement concern- 
ing labor relations and collective bargaining to Commission 
jurisdiction is completely misleading. 

The issues raised by the complaint relate exclusively 
to the method which respondents, PMA and certain mem- 
bers of PMA have adopted to raise the amounts that must 
be paid to the Fund provided for in PMA’s agreement 
with ILWU. The internal agreements, understandings or 
arrangements made among the respondents, PMA and cer- 
tain of its members to raise such amounts are of no con- 
cern to ILWU, and have nothing to do with labor relations 
or collective bargaining. But inasmuch as these internal 
matters of necessity result in rates and practices with re- 
spect to stevedoring and terminal services and facilities 
which are discriminatory, unfair, preferential, unreason- 
ably prejudicial or unjust, they are properly within Com- 
mission jurisdiction. The assertion by PMA that its veri- 
fied denial of an agreement or understanding or arrange- 
ment renders this issue [7] ‘‘moot’’ at most merely raises 
an issue of fact on this subject for determination by the 
Commission on the evidence presented. 

PMA insists in its petition that the method by which its 
employer-members who furnish stevedoring or terminal 
services and facilities pass on the additional expense of the 
assessments PMA and its members have established is of 
no concern to PMA. It seeks in this manner to escape from 
responsibility for or participation in the establishment of 
a discriminatory assessment as to complainant’s automo- 
biles and vehicles generally. To do so, it must and does 
ignore the fact that as an economic and practical necessity 
the assessments it has established must be passed on by 
its employer-members directly to the carrier or shipper. 
If the assessment is disproportionately high against cer- 
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tain cargoes (in the case of unboxed automobiles increasing 
the cost of their discharge approximately 22 per cent to 
32 per cent as compared to an average increase to other 
eargo of only approximately 244 per cent) no employer- 
member can absorb the increase. Neither can it spread 
the increase over other cargo handled and still compete 
with stevedores or terminal operators who handle no ve- 
hicles or only a small amount of them. In practical effect, 
as the respondents, PMA and its employer-members well 
know, the disproportionately high assessment against un- 
boxed automobiles must be passed on to the carrier or 
shipper if the stevedore or terminal operator is to remain 
in business. When such a [8] situation is brought about 
by the majority vote of PMA and its members there exists 
an agreement, understanding or arrangement within sec- 
tion 15 of the Shipping Act, which fixes or regulates trans- 
portation rates unjustly and in a discriminatory and unfair 
manner. An express written agreement under such cir- 
cumstances need not exist if the action of PMA and its 
members, including respondents, presents a ‘‘conscious 
parallelism’? among such members from which a concert 
of action and an understanding must be inferred that, in 
the absence of exemption as provided for under the Ship- 
ping Act of 1916, would contravene the antitrust laws of 
the United States. 

The allegation of the petition that the ‘‘method of allo- 
cation by PMA to obtain contributions to the Fund includ- 
ing the contributions of respondents here, is in fact not 
challenged by the Complaint” is simply not true; the very 
contrary is the case. Equally misleading is the statement 
in the petition that respondents in their Answer to Libel 
(Exhibit B to the Complaint) in the litigation before the 
United States District Court ‘‘in effect * * * considered 
such contributions were valid and were due and owing 
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by them.’’ The Answer to Libel alleges that the assess- 
ments for the Fund are made ‘‘on the understanding that 
the employer can lawfully collect the amount of the assess- 
ment from the carrier or cargo owner for whom the em- 
ployer performs the stevedore and terminal services’? (Ex- 
hibit B, par. V) [9] and admits that respondents have not 
paid assessments where the carrier or cargo owner has 
contended that the assessments are unlawful (Exhibit B, 
par. IX). These are hardly admissions that the contribu- 
tions are valid and due and owing; rather they are reserva- 
tions by respondents of their rights should the contribu- 
tions be determined to be invalid. 


WHEREFORE, complainant prays that after due hearing 
and investigation complainant be granted the relief sought 


in the complaint. 
Dated at San Francisco, California, this 7th day of 
March, 1963. 
Respectfully submitted, 


Peter Curtis 
Peter Curtis 


An authorized representative 
of Complainant 
Attorneys for Complainant: 
HerzrevD & Rus, 
Waxrer Herzrep, 
40 Wall Street, 
New York 5, New York. 


Puussury, Mapison & Sutro, 
S. J. Mappen, 
225 Bush Street, 
San Francisco 4, California. 
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[1] BEeFrorE THE 
FEDERAL MARITIME COMMISSION 
Docket No. 1089 
————_9 
VoLKSWAGENWERK AKTIENGESELLSCHAFT, 


Complainant, 
Vv. 


Marine Termrinarts Corporation, and Marrne TERMINALS 
Corporation (oF Los ANGELES), 
Respondents. 


SS ee 


To: Benjamin A. Theeman, 


Presiding Examiner of the above-entitled proceedings. 


Complainant hereby applies for a subpoena duces tecum 
directing the following persons to produce the following 
documents at the hearing scheduled in the above pro- 
ceedings on April 22, 1963, at 10:00 A.M. in Room 11, 
Federal Office Building, 50 Fulton Street, San Francisco 2, 
California: 


1. Kenneth F. Saysette, Vice President and 
Treasurer, Pacific Maritime Association, 16 Cali- 
fornia Street, San Francisco 11, together with all 
papers, books, documents, records, files and memo- 
randa of Pacific Maritime Association, or of his own, 
available to him or under his control concerning 
the method of assessing and collecting funds for the 
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so-called ‘‘PMA-ILWU Mechanization and Moderni- 
zation Fund’’ including, but not limited to: 


(a) A true copy of the agreement between 
PMA and ILWU creating said Fund; 


(b) All minutes of PMA directors’ meetings, 
general membership meetings and funding com- 
mittee meetings since January 1, 1961, at which 
any action or discussion is or was recorded rela- 
tive to the said Fund and the method of assess- 
ing and collecting assessments to said Fund; 


(ec) All directives, orders or communications 
to members relative to the assessment and col- 
lection of assessments to said Fund; 


(d) All inter-office memoranda and communi- 
cations concerning the method of assessing and 
collecting assessments to said Fund. 


2. Peter N. Tiege, Vice President and General 
Counsel, American President Lines, Ltd., 601 Cali- 
fornia Street, San Francisco 8, together with all 
papers, books, documents, records, files and memo- 
randa of Pacific Maritime Association, or of his 
own available to him or under his control concerning 
the method of assessing and collecting funds for the 
so-called ‘‘PMA-ILWU Mechanization and Moderni- 
zation Fund’’ including, but not limited to: 


(a) All records, minutes of meetings, reports 
and recommendations of the special Pacific Mari- 
time Association Committee on Work, Improve- 
ment Fund Contributions Procedures and of the 
so-called PMA Funding Committee; 


(b) All inter-committee, inter-office or per- 
sonal memoranda or communications of the afore- 
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said Committes with respect to the method of 
assessing and collecting assessments for said 
Fund. 


Said books, papers, documents and records are relevant 
and material to the issues herein in that they contain 
information as to the method adopted by PMA and certain 
of its members for the collection of the so-called PMA 
Mechanization Fund assessments, and whether such collec- 
tion method constitutes an agreement, arrangement or 
understanding as to how members of PMA, including re- 
spondents herein, shall charge to or collect from their 
respective customers, such assessments, and whether the 
charges made by members of PMA for discharge of unboxed 
automobiles are discriminatory or prejudicial to the ship- 
pers or importers thereof or constitute unjust or unreason- 
able regulation or practice. 


Dated: San Francisco, California, 
April 4, 1963. 
Herzrevp & Rusty, 
Wa rer HERzrep, 
40 Wall Street, 
New York 5, New York, 


Puuussury, Mapison & Surro, 
S. J. Mappen, 
225 Bush Street, 
San Francisco 4, 


By S.J. Mappen 
S. J. Madden 


Attorneys for Complainant. 


[‘‘Certificate of Service’? omitted] 
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(Filed April 12, 1963) 
FEDERAL MARITIME COMMISSION 


WasurxcTon, D. C. 
April 12, 1963 


[Same TittE] 


[1] Complainant duly applied for subpoena duces tecum 
in the above proceeding and respondents have stated they 
have no objection thereto. A reasonable showing having 
been made, the application is herewith granted. 


Bensamin A, THEEMAN, 
Presiding Examiner. 
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[36] Kenneth Frederick Saysette was called as a witness 
by and on behalf of the Complainant and, having been first 
duly sworn, was examined and testified as follows: 


Direct-examination by Mr. Madden: 


Q. Will you state your full name for the record, please. 
A. Kenneth Frederick Saysette. 

Q. What position do you hold? <A. Vice-president and 
treasurer of Pacific Maritime Association. 

Q. And how long have you had that position? A. As 
treasurer, 17 years; vice-president’s title [37] about 11. 

Q. In your position, do you have custody of records of 
the company? Are they available to you in the Association? 
A. I have custody of some, and available to me others. 


Q. You received a subpoena to bring with you certain 
records here which you have worked on with Mr. Torre? A. 
I did. 


[50] Direct-examination (Resumed) By Mr. Madden: 


Q. Mr. Saysette, can you tell us what assessments are 
made by the PMA under its by-laws, excluding the mech 
fund assessment? A. The only assessments referred to in 
the by-laws go to assessments by the Association, which the 
Association may have to levy for the operation of its own 
organization. 

We have dues and assessments from three or four dif- 
ferent sources which are collectable for different purposes 
of operating the Association. We talk about a seagoing 
personnel assessment, which is an assessment to operate 
the Association, a labor function in negotiating contracts 
with the various seagoing unions. 

We have other assessments on the shoreside end of it 
for dues, which is on a tonnage or a manhour basis, also 


(Tr. 50-52) 
70a 


Kenneth Frederick Saysette—for Complainant—Direct 


used for operating the Association. There is nothing in the 
by-laws there in any way, shape, or form, which is used or 
intended to be used for assessments in connection with labor 
problems. 

Q. You mentioned on-shore assessments on a tonnage 
and manhour basis. Can you explain to whom that assess- 
ment applies? 

[51]Examiner Theeman: Off the record. 

(Discussion off the record.) 

Examiner Theeman: On the record. 

Would you repeat the question, please. 

The Witness: Assessments or dues, as they are 
called, are assessable on a tonnage basis against all 
steamship and stevedoring companies who report ton- 
nage to the Association and pay such tonnage dues to 
the Association, based on cargoes handled. 

There are also manhour dues paid into the Asso- 
ciation by the contracting stevedores, a good portion 
of that money being used to defray the cost of the 
longshore dispatch hall in the Pacific Coast which, 
by contract, we share a joint responsibility with the 
ILWU. 

We have also what you might call payroll dues 
where the companies using our payroll facilities pay 
into the Association a percentage of the dollar vol- 
ume of payroll which we handle for them. 


By Mr. Madden: 


Q. Are there assessments payable by members to create 
welfare funds, pension funds, or vacation funds? A. No, 
these are part of collective bargaining agreements between 
the unions and the PMA. 

Q. And to whom are those payments made? A. The pay- 
ments are made by the individual employers [52] responsi- 
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ble for making those payments in accordance with the col- 
lective bargaining agreement to the Association, which 
has acted for many, many years as the collection agency for 
the fund. 

The monies, after they are collected monthly, are turned 
over to the trustees of the various funds. 

Q. On what basis are those assessments made? A. They 
are made on several different bases. They are made on man 
hours. They are made on man days of employment on the 
seagoing side. They are made on man hours on the shore 
side. 

Q. Who constitutes the membership of PMA? <A. The 
membership of PMA consists of American and foreign flag 
steamship companies operating in and out of Pacific Coast 
ports, between the Canadian and the Mexican border. 

The contracting stevedores also are members of PMA 
at their own option. They can belong or not belong, as the 
case may be, and various terminal companies on the Pacific 
Coast belong. 

These various organizations belong for the reason that 
they have a direct interest in any labor negotiations we may 
have, particularly the foreign lines and the American lines, 
and the contracting stevedores with the ILWU and the vari- 
ous types of labor we get through our collective bargaining 
agreement shoreside. 

[53] The American flag operators, those that are operat- 
ing out of the West Coast, are interested in our collective 
bargaining process with the various unions who are head- 
quartered on the Pacific Coast. 

Q. Those are the seamen’s unions? A. That is right. 

Q. Under the by-laws, will you describe the method of 
voting rights granted to members? A. Every company 
belonging to the Association is entitled to one vote by 
reason of the fact they are a member. All companies 
supporting and paying tonnage dues into the Association 
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for the operation of the Association are entitled to one 
additional vote for every full 100,000 tons of cargo on which 
such dues are paid. 

On the seagoing side, I would have to refresh my mem- 
ory, but I believe there is one additional vote that is en- 
titled to employers of seagoing personnel for each addi- 
tional 100 men employed by those companies, a full 100. 

Q. Does this apply to both foreign and American flag? 
A. The tonnage computation of voting strength applies 
to foreign lines as well as to American flaglines, and has 
applied to the contracting stevedores as well. In other 
words, the contracting stevedores will report and handle 
cargoes for non-member companies who can’t report and 
pay in directly, but the contracting stevedore does or is 
[54] obligated under the by-laws to report those tonnages 
and pay dues into the Association on such non-member 
companies. 

Q. How about the voting for each 100 seagoing men 
employed? Is that voting right granted foreign steamship 
companies, too? A. No, because they are not a part of 
our collective bargaining agreement for seagoing unions 
on the West Coast. 

Q. As between the steamship line companies and the 
contracting stevedore and terminal companies, who has 
the majority of the voting power? <A. Right as of now, 
the contracting stevedores I believe have a majority of the 
voting power. 

Q. Would it be possible for you to furnish us perhaps 
by tomorrow a breakdown of the voting power of the 
membership? 


Mr. Ransom: Mr. Examiner. 

Examiner Theeman: Yes. 

Mr. Ransom: I should like to have clarified 
whether he is talking about the shoreside with which 
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this case is concerned, or if he is also talking about 
off-shore. There may be a difference. 

In other words, this case isn’t involved in the 
seamen. 

Examiner Theeman: Can you respond to that, 
Mr. Madden? 

Mr. Madden: I, of course, am interested in the 
[55] shoreside situation, but that leads to another 
question. 


By Mr. Madden: 


Q. In considering the contract negotiations with the 
labor union that led to the ILWU agreement with PMA, 
did the steamship companies exercise a voting right in their 
approval or disapproval? A. Very definitely, because they 
reported a very substantial amount of tonnage, being mem- 
bers of the Association. 

Q. Is their voting right reduced by the number of votes 
they are entitled to per 100 men in this voting, or do they 
get their full vote? A. The voting strength is predicated 
on a full vote, as approved by the directors annually. 

Q. So far as the adoption of a contract is concerned, 
the steamship company would, each one would get his full 
vote? A. That is correct. 

Q. Is the same true in the adoption of a method of 
assessment for mech fund payments? A. That would be 
true. 

Q. Counting those voting on that basis, who would have 
the majority control for voting? A. The majority control, 
as I reeall it, was still in the hands of the contractor, even 
though the seagoing personnel votes were included with the 
American flag operators. 
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Q. Then may I repeat the request. Is it possible for 
[56] you to furnish us a list of the voting members and 
the number of votes by tomorrow? A. (No response.) 


Examiner Theeman: Can you answer the ques- 
tion? 
The Witness: We could. 


By Mr. Madden: 


Q. Don’t you have a list that is made periodically from 
time to time? A. No, this voting strength is made up 
annually. 

Q. Well, perhaps, if it would be much simpler for you, 
why, it wasn’t so long ago then that you must have made 
it up annually, didn’t you? A. That is correct. 

Q. Perhaps you can furnish a list of what it was at the 
end of December 1960 and December 1961, and December 
1962, if it is made up already. A. It would be available. 


Mr. Madden: May we have— 

Mr. Ransom: No objection. If he can make it 
up, why, we will furnish it. 

The Witness: It will be determined on how 
many additional copies he might have of the voting 
strength for this last year. I would have to check 
and see. 

Examiner Theeman: Do you think you can have 
those available by tomorrow, Mr. Saysette? 

s ° * 

[58] Q. Do you know whether the majority of the board 
of directors are from the steamship lines or not, or do 
you knowt A. The majority of the board is from the 
steamship lines, American flag and foreign. 


(Tr. 59-60) 
75a 


Kenneth Frederick Saysette—for Complainant—Direct 


[59] Q. Now, I believe you stated that the majority 
were representatives of the shipping line interests. Has 
that been true generally over the past several years, say? 
A. It has been true as long as I have been with the Asso- 
ciation, which is 19 years, and particularly true since our 
1949 reorganization as a result of the 1948 waterfront 
strike when the whole Association was overhauled. 

Q. That is when the present Pacific Maritime Asso- 
ciation was formed to take over from the old Pacific Coast 
waterfront? A. Well, it was actually a consolidation of 
several different associations, and the Waterfront Em- 
ployers’ Association of California, the Waterfront Em- 
ployers’ Association of the Pacifie Coast, the Waterfront 
Employers’ Association of Oregon on the Columbia River, 
the Pacific American Shipowners Association. 

Q. How was the funding committee chosen to study 
this mech fund, do you know? A. The funding committee, 
if I recall correctly, was selected on a recommendation 
from Mr. St. Sure. I could be wrong, but I don’t think so. 

Q. It was not elected, it was appointed? A. It was 
appointed. 

Q. By the board of directors? <A. Ratified by the 
board. 

[60] Q. On Exhibit No. 5, there is a letter addressed 
from Mr. Teige to Mr. St. Sure, dated January 4th, in 
which they set forth the members of the committee: 


Peter N. Teige, American President Lines, Ltd. 

Foster Weldon, Matson Navigation Company. 

Ian Back, Union Steamship Company of New 
Zealand. 

O. I. M. Porton, Holland-America Line. 

Hubert Brown, Pacific Far East Line, Ine. 

L. R. Richards, Overseas Shipping Company. 
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All of these members were associated with the steam- 
ship lines, were they not? A. That is correct. 

Q. I believe by Exhibit 6, dated January 11, 1961, 
addressed from the Pacific Maritime Association, to mem- 
bers, that at a membership mecting on Tuesday, January 
10, a vote was taken on the method to be used for con- 
tributions to the ILWU-PMA modernization and improve- 
ment fund. 

It calls for a tonnage formula with bulk cargoes at one- 
fifth the general cargo rate to be adopted with the under- 
standing that the method of collection will receive continued 
study and be presented to the membership again in six 
months. 

Was that the formal adoption of the basic method of 
assessment for the fund by the membership? A. No, this 
was an adoption of a method of assessing [61] without 
specifically spelling out the rates. The rates were sub- 
sequently developed by a committee and, as I recall, taken 
up by the board of directors around the middle of Jan- 
uary. 

Q. It was a little bit later than this January 5th date. 
Did the membership act upon the recommendation of the 
funding committee again after January 5, 1961? A. This 
action taken by the membership was with the under- 
standing that the rate would be set by the directors after 
the funding committee, as I recall it, had come up with 
some studies and conclusions as to what the rate should be. 


* * * 


[63] Q. Referring to Exhibit 35, it is provided in para- 
graph 7 the declaration of tonnage shall be made by mem- 
ber steamship companies and reporting stevedores report- 
ing for non-member companies and for government 
agencies. 

Is that still the method by which reports come to the 
mechanization and modernization fund? That is, do the 
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steamship companies report as well as the contracting 
stevedores? A. Steamship companies report all tonnages. 
The contracting stevedores, the contracting stevedores make 
the payments on the mechanization contribution. 

Q. When it is a member steamship company and they 
make it on the basis of a report made by the steamship 
company? A. Furnished to the contractor. 

Q. The steamship company furnishes it to the con- 
tractor, does it? A. The figures, yes. 

Q. Was that the case from the beginning, or did origi- 
nally the steamship company— [64] A. It originally started 
for a two-week period, as evidenced in the file someplace, 
that the steamship company started making the payment 
directly. 

On advice of counsel, we changed making the payment 
on account of some internal revenue regulations which says 
that any benefit along this type of plan, the contribution 
had to be made by the employer, and not by a second party. 

Q. Now, under the plan as adopted, general cargo was 
to be assessed at 2714 cents per ton, as manifested with 
2,000 pounds weight, 40-cubic foot measurement, and 1,000 
board feet of lumber, constituting a ton, but then it is 
provided that the contribution rate on bulk cargo will be 
514 cents per ton. 

* * * 

Q. Do you know why bulk cargo was assessed at only 
one-fifth of the rate of general cargo? A. On the basis 
that generally on bulk cargo there is not nearly the man- 
power content needed to handle that cargo as compared 
with cargoes of higher density, such as general cargo. 

Q. So the amount of manpower needed to handle bulk 
cargo was a consideration given in determining the as- 
sessment rate? [65] A. On the basis that many more 
tons could be handled. 

Q. Now, has there been any change in any of the methods 
of assessment under the mech fund plan since its original 
inception, other than some modifications in rates? A. 
(No response.) 
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Q. Has there been any change in any assessment to any 
particular cargo? A. The only change I can think of, and 
I can’t exactly pinpoint it from memory, as to whether it 
took place the day we adopted the rate or at our membership 
meeting before the directors set rates, but formerly under 
our old reporting procedure scrap iron, for instance, took 
the general cargo rate and would have taken the full 2714 
cents a ton. 

The change was made because of the fact that the cargo 
handling techniques in handling scrap metal had been 
improved substantially over the last several years before 
the mechanization plan went into effect, and it was a lot 
faster handling cargo than it formally had been; and 
consequently it should be considered in the bulk category 
class. 

Q. This change was adopted at the outset of the plan, or 
did you say you weren’t sure whether it was? A. I think 
it was adopted at the membership meeting before the 
directors set a rate for the cargoes. 

Q. Now, what about shipments of lumber in the coast- 
wise trade? Was there ever a change made in the method 
of [66] assessing lumber in the coastwise trade? A. There 
was not too long ago retroactive to January 16, 1961, on 
the same basis, namely, that— 


Mr. Ransom: Excuse me, may I ask that the 
Examiner ask the witness simply to answer the 
question. He has not been asked the reason. He 
has merely been asked if there were any change. 

The Witness: Thank you, well taken. 

The answer is yes. 


By Mr. Madden: 


Q. And what was that change? A. It was changed from 
241% cents per thousand to, as I recall, five cents per 
thousand. 
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Q. Do you know what the basis of that change was, or 
the basis for making the change? A. Packaged lumber. 
Q. You mean previously— 


Examiner Theeman: Let the witness explain, 
Mr. Madden. 

The Witness: Previously lumber was loaded 
board by board. In later years, it is now packaged, 
and lent itself to simplification of handling. 


By Mr. Madden: 


Q. Again, then, there was not the necessity for as much 
labor? [67] A. That is correct. 

Q. To go into the handling of lumber? A. That is 
correct. 

Q. In determining the assessment on the basis of ton- 
nage, who decides whether particular cargo is manifested by 
weight or measurement in a situation where there is no 
uniform practice? A. (No response.) 

Q. Do you know? A. No, this was discussed in com- 
mittee, but I don’t know. 

Q. Referring to Exhibits 34 and 35, announcing the 
mech fund assessment, were there protests immediately to 
the method of assessment from the Complainant’s rep- 
resentative to PMA? A. Yes. 

Q. That would be Exhibit 7, a letter from Winchester 
Agencies to PMA, would it, being the first protest, at least? 
A. That is one. 

Q. Were there protests from any other sources with 
respect to the assessment on vehicles, by—besides Volks- 
wagen? 

Mr. Ransom: What was the word—excuse me— 
assessment on what? 
Mr. Madden: Vehicles. 
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[68] The Witness: I can’t recall of another off- 
hand. 


By Mr. Madden: 


Q. Did any of the direct employers protest; that is, the 
contracting stevedores? A. My recollection is that several 
did. 

[69] Q. Do you recall writing to the members of the 
Association in January of 1958, stating that a number of 
steamship companies and contracting stevedores had been 
reporting automobiles on a weight basis and asking them 
to correct that situation and report on a measurement 
basis? [70] A. Yes, I remember that letter. 

Q. And if would appear that, at that time at least, some 
of the members were reporting on a weight basis instead 
of a measurement basis? A. They were, and we found out, 
and we asked them to remit retroactively. 


[71] By Mr. Madden: 


Q. How is the cargo in a container assessed under the 
mech fund? <A. My recollection is that the containerized 
cargo is assessed on 85 per cent of the cubic contents. 

Q. That is on a measurement basis? A. On a measure- 
ment basis, as far as I know. 

Q. I do not seem to have a copy of this letter, but this 
is a typed copy of the letter, presumably headed with the 
Pacific Maritime Association letterhead, with a date of 
February 3, 1961, addressed to members, and purports to 
have been sent by you, Mr. Saysette. 

It has to do with cargo dues, tonnage, automobiles. Do 
you recall sending a communication of that nature to 
members? A. I would like to see a copy of the original 
letter, if I could. It sounds familiar. 
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Examiner Theeman: Off the record. 

(Discussion off the record.) 

Examiner Theeman: On the record, please. 

Mr. Madden: This letter of February 3rd is ad- 
dressed to members entitled, ‘‘Cargo Dues, Tonnage, 
Automobiles,’’ and it refers to your earlier letter of 
January 16th that we mentioned a moment ago, in 
which you stated that automobiles should be re- 
ported to the Association on a [72] measurement 
basis, to tonnage dues purposes. 

We indicated that if a steamship company or con- 
tracting stevedore was reporting automobiles or any 
other cargo using weight, when measurement should 
have been used, a supplementary tonnage report 
should be submitted promptly to the association 
adjusting such errors, together with a check to cover 
the additional amount of dues involved. 

Since the institution of the modernization and 
improvement fund, it has come to our attention a 
number of contracting stevedores and steamship 
companies are still reporting automobiles for tonnage 
dues purposes on a weight basis instead of measure- 
ment. 

The theory of dues and assessments is predicated 
on the fact member companies shall pay on exactly 
the same basis, thereby assuring all companies cach 
is paying a share of dues for assessment programs. 

Any steamship company or contracting stevedore 
who has not been reporting and paying dues on auto- 
mobiles on a measurement basis since January 1958 
should immediately complete a revised tonnage decla- 
ration form indicating by vessel and date the ton- 
nage on automobiles reported on a weight basis, the 
tonnage which should have been reported on a 
measurement basis, and the difference which is as- 
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sessable at 214 cents per ton, and it goes on about 
the check and [73] future reports. 

Now, do you recall that there was some such 
letter? 

The Witness: That is right. 


By Mr. Madden: 


Q. And on whose authority did you write this letter? 
A. The authority was based on the letter that I sent out in 
1958 calling their attention to the fact that it should have 
been paid on measurement, and was not. 

Q. And this again was called to your attention when 
you were getting the first report in on the mechanization 
fund assessment? A. Right. 


Mr. Ransom: Mr. Examiner, we find that it is in 
Mr. Teige’s file, which they asked for, and which 
will be produced, so we have no objection if you 
wish to put that in, or whatever you want to do with 
it, but it was something that happened to be in an- 
other file. 

They haven’t yet asked for it. 

Examiner Theeman: Very good. 

Mr. Ransom: So I just wanted to clear the 
record on that. 

Mr. Madden: Again I will have to have some 
copies made. 

Examiner Theeman: Without objection— 

Mr. Zimmerman: No objection. 


[75] Q. Is the fund at the present time currently keep- 
ing up with its requirements? A. We have done very well. 
We made our $5 million dollars in the last two years, ex- 
cluding non-contributors. 
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Q. When you say excluding non-contributors, do you 
have sufficient funds, despite their non-contributions? A. 
No. 

Q. Or do you need the contribution? A. No, we need 
that contribution, to make our commitment. 

Q. Would you need the full amount? A. We would. 

Q. If all autos were assessed on a weight basis and paid, 
would the fund be current or not? A. I would say not. 

Q. So that if auto assessments were lowered, it would 
be necessary to raise the assessment on other cargo to 
meet your funding requirements? A. That is correct. 


[81] Cross-examination by Mr. Ransom: 


* * * 


Q. Mr. Saysette, in connection with Exhibit 6, which 


I will show you, that exhibit is a report on the membership 
[82] meeting. You were asked whether the membership at 
that time approved the assessment that had been introduced 
or suggested by the committee, and your response was that 
the amount, the rate hadn’t then been determined. 

What I wish to ask you is whether, regardless of the 
computation of the rate, the membership did not at the meet- 
ing of January 10th adopt or vote in or improve the method 
of assessment. A. They improved the method of assess- 
ment, 

Q. And the rate was merely a matter of computation? 
A. That is correct. 

* * * 

Q. In connection with Exhibit 36, which is the letter to 
members of February 3, 1961, regarding tonnage assess- 
ments on membership dues, and a letter in 1958 in which you 
stated, ‘‘This letter of February 3rd is based upon,’’ will 
you state whether the situation therein described, where it 
had come to the attention that there were some reporting of 
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automobiles for the dues purposes on a weight basis, was 
usual or unusual, at this time? A. In 1958? 

[83] Q. First in 1958? A. Reporting on weight basis 
was unusual. 

Q. What was the purpose, then, of sending the letter 
out? What was the object of it? 


Examiner Theeman: Which letter are you refer- 
ing to now, Mr. Ransom? 


By Mr. Ransom: 


Q. Well, let’s refer to the 1958 letter. A. The purpose 
was to bring into line, if you wish to call it that, some com- 
panies who had been reporting automobiles on a weight 
basis rather than on a measurement basis. 

Q. Now, referring to the Exhibit 36, the letter of Febru- 
ary 3, 1961, was there any particular automobile that had 
precipitated that? A. My recollection was it was the Volks- 
wagen shipload shipments that precipitated this particular 
problem. 

Q. If I understand you, there had been a reporting since 
you had discovered a Volkswagen on a weight basis rather 
than a measurement basis? A. That is right. 

Q. And you wrote the letter to the membership gener- 
ally? A. That is right. 


Mr. Ransom: That is all. 


[84] Redirect-examination by Mr. Madden: 


Q. Do you recall what company it was that was reporting 
on a weight basis? A. My recollection the companies were 
reporting on a weight basis from Marine Terminals, Cali- 
fornia Stevedore & Ballast Company, and I believe Asso- 
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ciated Banning down south, Brady-Hamilton in Portland, 
and I believe Seattle Stevedoring Company in Seattle. 

Q. Would your office still have those reports? A. Prior 
to the mechanization fund, there was no break-out to de- 
lineate or define what was automobiles and what were not. 
We just happened to hear about the fact that automobiles 
were being reported on a weight basis instead of on a mea- 
surement basis. 

Q. On February 3rd, when this letter went out, had you 
received any reports on the mech fund yet? <A. Yes, it is 
possible, but we would have received very few. 

Q. Are those reports still in your office? A. Not on the 
new forms where it can be spelled out. 

Q. Then your reports won’t show where these contract- 
ing stevedores you named reported on a weight basis, or on 
a measurement basis? A. We don’t have the manifest. 

[85] Q. If I understand you correctly, then, it was just 
on the basis of your recollection that it was these particular 
stevedores that were reporting on a weight basis, the ones 
that you named? <A. We traced it through the office by 
checking up on a ship and asking the contractor how he re- 
ported. He said on weight. 

That is wrong, and then from that, why, we pinpointed 
some other contractors on the Coast who were doing the 
same thing. 

Q. And when was this? A. This was very shortly after 
the mechanization plan started. 

Q. Did any of them claim that they were reporting on 
other bases, or on the basis of how the vehicles were mani- 
fested? A. They did state that they were reimbursed, or 
they paid the contractor on a unit basis. 

Q. And you say you pinpointed the various ones who 
had been reporting on a weight basis. How did you find 
out to go back to them and have them correct their assess- 
ment if you didn’t have any records? A. We assumed that 
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all companies are honest in their declaration, and if they 
report so many weight tons and so many measurement tons 
we take their word for it. We have [86] now instituted a 
program whereby, as a result, primarily, of this automobile 
problem having Price-Waterhouse go out and audit 15 com- 
panies a year now on a sampling basis to make sure the 
companies are reporting the way they should. 

Q. Did the PMA assess any of these contracting steve- 
dores for past deficient dues? A. No, the letter said, 
“Please make up the new expense; advise and correct your 
errors.”’ 

And many of them did come through and correct their 
errors. 

Q. They did? A. Yes. 

Q. Do you have any record of that? A. I suppose we 
could dig them out if we had to, but it would be pretty 


rough going. We have had a lot of paper going through 
down there. 

Q. Perhaps tomorrow you could ask Mr. Lancaster if 
he could spot where those records might be. 


Mr. Ransom: Mr. Examiner, I think we have been 
awfully cooperative, but I think he is now asking for 
quite a job, going back three years on membership 
dues. I think it would be quite a project. 

Mr. Madden: We will discontinue further ques- 
tioning on that. 

Examiner Theeman: Are you also withdrawing 
your [87] demand? 

Mr. Madden: Yes, we withdraw our request for a 
search of the records for this purpose. 

Mr. Ransom: Thank you. 

Mr. Madden: That is all. 

Mr. Ransom: May I ask one question. 
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Recross-examination by Mr. Ransom: 


Q. The list of stevedore contractors that you recited in 
answer to Mr. Madden, would you know whether each of 
those during this period of time were handling Volkswagens 
or not? A. I am pretty sure they were. 


* * * 


[88] Prrer N. Trice was called as a witness by and on 
behalf of the Complainant and, having been first duly sworn, 
was examined and testified as follows: 


Direct examination by Mr. Madden: 


Q. Will you state your full name. A. Peter N. Teige. 

Q. And what is your position? A. I am vice-president 
and general counsel of American President Lines, Ltd., 
San Francisco. 

Q. On what date were you appointed as a member of 
the so-called funding committee for the PMA mechaniza- 
tion problems? A. I don’t remember the exact date, but it 
was [89] sometime, as I recall it, in November, early No- 
vember of 1961. 

Q. 1960? A. 1960. 

Q. Was that when the Committee was formed, or had it 
existed prior? A. No, that was when it was formed. 

Q. And how were you appointed? A. My recollection 
of that is that we were informed of our appointment by 
the staff of Pacific Maritime Association, and it is my 
further recollection that the committee at that time—that 
is, at what I would refer to as the first Committee—was 
appointed by the Coast Steering Committee of the Pacific 
Maritime Association, which is a group of executives of 
the member companies of PMA who had responsibility for 
the administration policy of the ILWU coastwide Long- 
shore Agreement. That is the overall basic Longshore 
Agreement. 
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Q. And who were the members of the Committee? A. 
There were six members of the Committee, Mr. Hubert 
Brown of Pacific Far East Lines, Mr. Foster Weldon of 
Matson Navigation Company, Mr. Otto Porton of the 
Holland-American Line, Mr. Ian Back of Union Steam- 
ship Company of New Zealand, and Mr. Lloyd Richards of 
Overseas Shipping Company. 

Q. Were any of these members associated with a ter- 
minal or a stevedoring member of the Association? [90] 
A. Yes, Mr. Weldon’s organization, Matson Navigation 
Company, has a wholly-owned subsidiary, as I understand 
the arrangement, Matson Terminals, Inc., which is I be- 
lieve both a stevedore and a terminal operator. It is also 
my understanding that Overseas Shipping acts as a ter- 
minal operator. Of that I am not positive. 

Q. What was the name of the man from Matson? A. 
Foster Weldon. 

Q. Did Mr. Weldon, when you were on the committee, 
indicate that he was familiar with the operation and costs 
which a terminal and stevedore pays? A. (No response.) 

Q. Do you know whether he had any experience in that 
himself? A. Well, Mr. Weldon was the director of Matson’s 
Research Department, and he is a very able man in the 
department; I understand their work has gone into most 
every function of the Matson Company. He was not, how- 
ever, from their Operating Department, and my guess is 
that he would have a general understanding of their 
terminal and steamship operation, but might not know 
specifics as in the case of a man actually working from 
day to day in that end of the business. 

Q. Now, you have brought various records here with 
you. Is there a convenient way to describe what these 
are? [91] A. Well, I have a few notes here. These are 
copies in chronological order of the papers furnished to 
you by the Pacific Maritime Association, pursuant to your 
subpoena, less a group of papers consisting of minutes of 
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the Board of directors of PMA, and the members, and 
possibly a few other papers. 


Mr. Madden: Off the record? 

Examiner Theeman: Off the record. 

(Discussion off the record.) 

Examiner Theeman: On the record, please. 

Let us adjourn until 10:00 a.m. tomorrow morn- 
ing. All witnesses appearing will please appear 
at that time. 


(Whereupon, at 4:30 o’clock p.m., the hearing in 
the above-entitled matter was adjourned, to recon- 
vene at 10:00 o’clock a.m., Tuesday, April 23, 1963.) 


[92] Berorre tHe FeperaL Maritime Commission 


Room 11 

Federal Office Building 

50 Fulton Street 

San Francisco 2, California 
Tuesday, April 23, 1963 


The hearing was reconvened at 10:00 a.m., pursuant to 
adjournment, Benjamin A. Theeman, Examiner, presid- 
ing. 


Appearances: 


(As heretofore noted.) 


[94] ProcEEpincs 


Examiner Theeman: On the record. The hear- 
ing will be in order. 

Prior to the opening of the hearing today, Mr. 
Ransom supplied the attorneys of record and the 
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Presiding Examiner with copies of the voting 
strength of the Pacific Maritime Association, as he 
indicated he would do in yesterday’s record. 
Without objection, each one of the documents is 
admitted in evidence. That dated February 9, 1960, 
as Exhibit 39, that dated March 6, 1961, as Exhibit 
40, and that dated March 13, 1962 as Exhibit 41. 


(The documents referred to were marked Ex- 
hibits 39, 40 and 41, and were received in evidence.) 


Examiner Theeman: Mr. Teige has resumed 
the stand. 


Whereupon, Peres N. Tress, heretofore called as a wit- 
ness by and on behalf of the Complainant, being been 
previously duly sworn, resumed the stand and testified 
further as follows: 


Direct examination by Mr. Madden (Resumed) : 


Q. Mr. Teige, you stated that the original Committee 
consisted of six members, whom you named, and I think 
you [95] designated as the original Committee. Have there 
been changes in the membership of that Committee? A. 
In January of 1961, after the initial decision had been taken 
by the Association with respect to the method of assess- 
ment, the Board of Directors asked that a new committee 
be formed to give further study to the question of the 
proper method of assessment, and at that time Mr. St. Sure 
appointed a new committee that consisted of the same six 
members of the first committee, with myself as chairman, 
and he added three additional members, Mr. Adams of Pope 
& Talbot Line, Mr. Rochen of States Steamship Company, 
and Mr. Littlejohn of Grace Line. 

Mr. Littlejohn requested that he not be asked to serve 
as his duty, he felt, didn’t permit sufficient time for the job, 
and so he did not serve and was not replaced. 
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That committee, as I recall it, again meeting in late 
January or early February of 1961— 

Q. Is that committee still in existence? A. Yes, it is. 

Q. With those same members? A. Yes, although I saw 
in the paper the other day that Pope & Talbot had gone 
out of the steamship business, and it may be that we have 
lost a member by that occurrence, but I am not sure of 
that. They may still have other activities that would 
warrant their being members of the Pacific [96] Maritime 
Association. 

Q. Mr. Ransom in explaining the total amount of the 
fund yesterday said that there was a million and a half 
dollars collected prior to January 1st, approximately, that 
was to be turned over to the fund. Do you know on what 
basis that money was collected? A. I would believe it would 
be better to ask other witnesses about that, because that 
was prior to my dealing with this. It is my understanding, 
however, which you can verify with other witnesses, it 
was on a manhour basis. 


Mr. Ransom: We will stipulate that it was on a 
manhour basis. 

Mr. Madden: That will save some time. 

Mr. Ransom: We intend to have Mr. St. Sure 
here to explain all these things. 


By Mr. Madden: 


Q. Now, going back to your Committee when it was first 
formed, I take it you met several times and discussed vari- 
ous ways, problems, and so forth, on how to arrive at a 
method of assessment in order to raise the required funds. 
A. That is correct. The committee had, as I recall it, five 
meetings prior to making its recommendation of January 
4, 1961, which was the basis of the action of the member- 
ship on January 10, 1961. 
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Q. During those periods of time did you obtain [97] 
information or opinions from the outside, or was it pretty 
much up to the committee to dig up their own information 
to determine what their recommendations would be? A. 
The committee had quite a variety of experience in its 
members. There was a labor relations man, there was a 
research man, there were several who were traffic men in 
small organizations where they really get into all facets of 
the steamship business, including the cost of loading and 
discharging, method of loading and discharging, and so 
forth, but then, in addition, these people come from organi- 
zations who have men skilled in all phases of the steamship 
business, and I know in my particular case I spent consi- 
derable time with our operating people during this period, 
and subsequently, too, discussing the various problems that 
arose in trying to work out a system for the raising of 
this money. 

Q. In your report of January 4th, which has been intro- 
duced here as Exhibit 5-A and 5-B, and there was a 
majority report and a minority report, was there not? A. 
Yes, there was. 

Q. And in the majority report, there was recited vari- 
ous alternatives that weren’t considered by the committee. 
The first, as I understand it, was—well, no. Let me put it 
this way. 

Basically—if I give the report incorrectly, please feel 
free to correct me, but basically, as I read the [98] report, 
the committee considered three contentions primarily. Con- 
siderations based on manhours, considerations on mani- 
fested cargo tonnage, and a combination of manhours and 
manifested tonnage, and then in addition the report men- 
tioned at least two other suggested plans that, I take it, 
were not as seriously considered as the first three. 

Is that a fair statement? A. Yes, I think that is a fair 
statement. The other two you refer to were probably given 
more consideration than the report indicated. These two 
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were a system that would measure improvements of each, 
probably operator or some other entity, improvements in 
productivity that could be traced to this agreement, and 
charging on the basis of those improvements. 

And the other was a proposal that would charge the 
fund primarily to container operations, as had been done 
on the East Coast by the ILA, International Longshore- 
men’s Association, in their collective bargaining agreement 
with the East Coast operators. 

Q. Would you briefly tell the Examiner why the com- 
mittee didn’t think either of those were feasible, or if not 
feasible, practical? A. I am not sure I can do it briefly. In 
the collective bargaining that has gone on for a number of 
years, actually, about this subject of work improvement 
and [99] mechanization, the discussions had dealt to some 
extent with a question that later the fund committee had to 
deal with, namely, who should pay what, and the union had 
been strongly attracted to the idea of measuring the man- 
hour savings that would come from the agreement they 
would make about mechanization work improvement and 
their taking some share of that saving. 

At first it wasn’t to be a share, but I believe that was the 
bargaining employed. 

My understanding was that at one stage they were talk- 
ing about taking it all, but realistically they were talking 
about sharing the savings. 

The industry took some steps to look into that possibility, 
and a gentleman from the Bureau of Labor Statistics, a Mr. 
Max Kossoris, was engaged to explore the possibility of 
measuring productivity improvement. 

Subsequently, the industry had mectings about this basic 
question and decided that it was inappropriate to have this 
kind of system based on a sharing of savings, and felt that 
instead the only payments that should be made by the in- 
dustry should be for the harm that came to the labor force 
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in the way of lost work opportunities from the mechaniza- 
tion and work improvement program. 

That decision led to breaking away from the sharing of 
savings idea in the collective bargaining, and when we [100] 
considered that system we were strongly influenced by this 
past history and concern was expressed, particularly by the 
people close to collective bargaining itself, that it would be 
unwise for the Association to set up a system that was ex- 
actly the system the union had asked for, the fear being 
that it would be a very simple thing to take that over in 
the next session of collective bargaining which would come 
up in five years from the date of this agreement. 

Any system that we devised, of course, ran that risk, but 
the feeling was, as to this one, that it was the very system 
the union had been strong for, and that we shouldn’t play 
into their hands. 

There were other objections to the productivity ap- 
proach, however. These objections were primarily based on 
the enormous complexity of such a system. You have a 
large industry all up and down the Pacific Coast, with a 
myriad of types and arrangements of activities, and to mea- 
sure the savings in manhours to all of the elements in that 
complex system and trace those savings to this agreement 
was felt to be unworkable or at least extremely difficult to 
accomplish. 

Savings could come from many sources, better supervi- 
sion, a new, more efficient stevedore, a new terminal, dif- 
ferent year on the vessel, changes in commodity mixes that 
would affect manhour usage, and so on, so that the [101] 
result would be a very complex system. 

So those were the two reasons primarily why we did not 
pursue that any further. The container suggestion—that is, 
having some sort of assessment that would throw the entire 
cost of the fund to containerships or operators using con- 
tainers—was felt to be patently unfair because there were 
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many, many other activities in the loading and discharging 
and terminal processes that were going to have an oppor- 
tunity at least of being improved under this agreement in 
addition to this most obvious one of the use of containers. 

Q. Then I take it that your committee, in considering 
these various alternatives, was taking into consideration the 
fairness of the method adopted and how it would fall upon 
the members of the Association, and presumably ultimately 
their customers; would it’be fair to say that your committee 
was considering all those items? A. The committee consid- 
ered in a general way the question of fairness, but you will 
have to recognize that it was dealing with literally thousands 
of possible situations involving stevedores, terminal opera- 
tors, carriers, shippers, consignees, and involving I suppose 
literally thousands of commodities, and all of these in vari- 
ous relationships. 

So it was not possible, and certainly was not done at the 
time of the January 4th recommendation that we [102] ex- 
amine every situation, and the impact of this assessment on 
all of those situations, but we did give—obviously we were 
hopeful that we could come up with a system that would 
not be excessively burdensome to anyone—we had other 
things, however, to consider, and those were collective bar- 
gaining considerations. 

I have just mentioned a very serious consideration in 
connection with the measurement of productivity. We had 
the problem of working out a system that would be simple 
in its administration. We have a small organization, a small 
staff, and we are collecting in one sense a small amount of 
money. 

Q. Now, I take it that we don’t have to comment too 
much on the reasons for rejecting the manhour basis as they 
appear clearly in your report. That was that you felt that 
the group that was able to mechanize the most and reduce 
its labor costs the most, increased the unemployment the 
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most, would contribute less. A. Yes, I think that is a good 
statement of it. 

Q. Again, though, that would indicate that your com- 
mittee was thinking, would it not, of the impact of the 
method of assessment on the particular members who col- 
lected it and were faced with the problem of obtaining the 
money with which to obtain it. A. Yes, Mr. Madden. We 
were not unaware of the impact [103] of this on the various 
elements of the industry. However, I should point out that 
the impact wasn’t just a cost. Our problem was much more 
complicated than that in that the impact of the agreement 
for which the fund was payment was that it gave an oppor- 
tunity for savings, and so in considering the total impact of 
the agreement, and the funds that bought the agreement, 
you had to take into account in a general way not only cost 
but opportunities for savings. 

So you put those two together in this complex situation, 
and the close weighing of equities became a real burden to 
the committee. 

Q. The fourth method that was mentioned in the report 
which was recommended by a minority of the two was a 
combination tonnage-manhour assessment, and I gather 
from the report that that is somewhat similar to the way a 
current assessment for PMA dues is paid. 

Am I right or wrong in that? They talk about the 60- 
40. A. Yes. Yes, there is a distribution of the PMA dues 
between the funds raised on a revenue tonnage basis and 
funds raised on a manhour basis. My recollection is that 
it is 60 per cent manhours and 40 per cent tonnage, but I am 
not sure of those figures. 

Q. I was not clear from reading the report what the 
reasons were that the majority chose the straight tonnage 
[104] basis over the combination other than the matter of 
convenience. I assume there was something more than that, 
was there not? A. Yes, sir, there was. I think some of the 
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majority felt that the inclusion of a manhour measurement, 
even if only a partial measurement, was as to that part un- 
fair for the same reason that the total manhour method of 
assessment was unfair, namely, that the operator who 
chucked off manhours as he improved his operation would 
be paying less and less to the fund, in this case, as to that 
portion measured by manhours. 

Then I think there was a complication, but that— 

Q. Then I think there is an arrangement for paying into 
the mech fund, was there not, for checkers, and— A. Yes, 
there is. In late 1961, a change in assessment was made 
that was recommended by the committee which I chaired, 
and was approved by the board of directors. There had been 
concern that some of the employers of clerks performing 
the receiving and delivering process of terminal operations 
were not paying anything into the fund on behalf of those 
clerk employees. 

Q. And may I interject there, are those clerk employees 
covered by the ILWU contract?) A. Yes. In other words, 
these efficiencies can be carried out with respect to those 
terminal activities, as well [105] the longshore activities. In 
any event, in an effort to correct this problem, it was recog- 
nized that some assessment with respect to clerk labor 
would be made, The committee explored the possibility of 
doing that on a tonnage basis, too. 

Q. That would be increasing the rate slightly? A. No, 
it would be applying a tonnage charge to terminal operators 
for every ton handled over a terminal and then, of course, 
that would reduce the amount that would have to be paid 
with respect to every ton loaded in and out of a ship, be- 
cause usually those are the same tons in 99 per cent of the 
cases, 

That idea of charging for clerks on a tonnage basis was 
dropped when the staff of PMA reported to us that it was 
or would be exceedingly difficult to get a reporting system 
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that would accurately state the number of tons that a 
terminal operator was handling. 

And as a result of that administrative problem, it was 
decided to collect the assessment on clerks on a manhour 
basis, and the result of that were the following changes in 
assessment : 

The number of registered longshoremen and the number 
of clerks were compared, and the breakdown, as I recall, 
came out to 88 per cent longshoremen who were registered 
and in the industry, and 12 per cent clerks. We then [106] 
said that 12 per cent of the $5 million per year would be 
raised by the assessment on clerks, and that fund of money, 
12 per cent of $5 million, would be raised on a manhour 
assessment. 

In other words, the number of cents per manhour that 
would raise that portion of the $5 million, so that was com- 
puted on tonnage and manhour figures that we had, and 
it came out to a new rate of 2414 cents per revenue ton on 
general cargo. 

It had formerly been 2714 cents, and the new assessment 
of 15 cents per manhour on clerks. 

Q. That assessment was only on the hours, the man- 
hours of the clerks themselves, and not the entire work 
force? A. Just the clerks and checkers, using that term 
in a general sense, but it is the men in the union who are 
not handling cargo but are receiving and delivering cargo. 

Q. Now, you mentioned something earlier that I would 
like to emphasize a bit. The ILWU contract covers workers 
both on the ship and on the dock, does it not? A. Yes. By 
workers on the ship, I assume you mean longshoremen. 

Q. Longshoremen? A. Yes. 

Q. And longshoremen on the dock who are handling 
cargo, as you say, and usually it is the same cargo, so that 
in [107] determining your measure of assessment you have 
chosen the contracting stevedore as the person to measure 
the cargo that came out of the ship, assuming that 99 
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per cent of it practically is also the cargo that goes across 
the dock. Is that correct? A. Yes, I think that is right. 

Q. But all those employees then, of course, are entitled 
to the benefits of this mech fund as set up. It is not just 
the stevedores on the ship that are entitled to it. A. No, 
it is my understanding that the benefits are available to 
clerks and checkers, as well as the longshoremen, in the 
loading and discharging gang, and to the longshoremen 
who do dock work such as palletization of cargo, restacking 
of cargo, sorting, and so forth. 

Q. Now we come to the final method that was adopted— 
I mean was recommended by your committee, and sub- 
sequently was adopted by the PMA which, in a word, would 
be on a tonnage basis, weight or measurement, as mani- 
fested. Is that correct? A. Well, that isn’t quite correct. 
The recommendation of the committee and the action of 
the membership was on a revenue ton basis in a manner 
in which collections were made on a tonnage basis for dues, 
and there nad been over a period of time in the collection 
of the portion of dues, based on revenue tons, a clearing 
up of certain uncertainties about [108] per ton types of 
cargo. 

For example, lumber was on a thousand board feet. 
They had uniformly established 40 cubic feet as a measure- 
ment ton, where as in some trades it is not 40 cubic feet. 
It may be a cubic meter, and so on. 

Q. When you say ‘‘they,’’ are you talking about the 
PMA? <A. The PMA—I don’t know who did it through 
the years, whether it was the staff with the Board’s ap- 
proval. I assume that would be the case, but in any event 
there was a system in being, and our recommendation was 
that that system be expanded to cover these assessments 
or these charges. 

Q. You referred to revenue tons. I take it that revenue 
tons means the tons on which the steamship companies 
base their rates, determining how much they should get 
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for carrying the eargo. A. Well, the expression ‘‘revenue 
tons’? means that the tonnage, whether weight or measure- 
ment, on which the steamship carrier bases his charge to 
the shipper. As I just indicated, under this system there 
were some variations that had been established through the 
years as to the meaning of a revenue ton for the purposes 
of collecting dues from the PMA membership, and now 
collecting this assessment. 

Q. In other words, it wasn’t necessarily the revenue 
[109] tons of a steamship company method of manifesting, 
but the revenue tons as had been built up over a period of 
years in the PMA— A. Yes. 

Q. —that you were talking about? A. Yes. 

Q. And you don’t have any idea how that came about, 
except by decisions from time to time, for the purposes of 
reporting dues? A. I really don’t know how that was done. 

Q. Did the committee give any consideration to how 
certain cargo might have been reported, whether by weight 
or measurement, in various trades? A. Well, the committee 
understood, I believe, that there were different types of 
revenue tons in various trades. They understood that that 
was the case. 

Q. Actually, isn’t it true that the revenue tons by which 
a steamship company might determine its rates has very 
little relationship to the cost of loading or discharging? 
A. Well, I wouldn’t say it has little relationship. It has 
some relationship to the cost of loading and discharging 
in that it is a measurement of volume which would suggest 
that there is something there for somebody to do something 
about when you load and discharge a ship and, therefore, 
[110] would lead to an expenditure of man hours in the 
development of costs. 

Q. But in the basic element of containerization, isn’t it 
the fact that the loading and discharging is greatly sim- 
plified by the fact that one unit is removed of considerable 
size or volume as compared to many small items, so that 
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the size of the particular cargo, so far as loading and 
discharging is concerned, is not necessarily relevant as it 
would be to a steamship company which is concerned with 
space, as well as weight, in its carrying capacity? A. Well, 
all I ean say is what I have said before, that it would be 
my view that it has some bearing on stevedore activities. 

Q. Well, primarily, I gather you are interested in the 
fact that PMA already had some system of collective bar- 
gaining on a weight or measurement basis for their cargo 
dues when you adopted the same method for the mechani- 
zation fund dues. 


The Witness: Would you read that question? 
I missed the beginning of it. 

(Record read.) 

The Witness: Well, if your question means were 
we primarily motivated by that fact in choosing this 
method— 

Mr. Madden: Yes. 

The Witness: —I would say no, but it was an 
[111] element and one of the principal jobs that 
the committee had, it felt, as to the determination 
of this assessment, was to come up with something 
that was administratively simple, and easy to op- 
erate. 

Now, that was not a primary consideration, but 
it was one of the considerations that this method 
had the attraction of there being that system in 
being. That was one of the primary motivations. 


By Mr. Madden: 


Q. Did you not consider the effect of this method of 
assessment in any detail as to how it might fall on any 
particular cargoes? A. I think during the discussion in 
those meetings from time to time, cargoes may have been 


(Tr. 111-113) 
102a 


Peter N. Teige—for Complainant—Direct 


discussed or more likely to be situations being discussed, 
and given the tremendous number of activities that were 
affected by this, there weren’t very many specific ones. 

What we had to do at the outset was come up with a 
broad general plan, and it was my expectation at least 
that if, out of this myriad of activity, the transactions that 
go on in a stevedoring and terminal industry on a whole 
coast of a country, if in there, in that mass of activity there 
was something seriously harmed by this assessment, that 
that would come out, and then we would have to deal with 
those on their merits, and that is what happened. 

[112] Q. There was, was there not, some representa- 
tion or protest before at least your report was final, by 
certain scrap metal handlers? A. I don’t recall that those 
interests came to the committee with that problem. They 
may not have even known who existed—I don’t know, but 
they did make themselves heard to the Association, and 
that was one instance when the PMA tonnage formula 
that had been used for the collection of dues was changed. 

The scrap had been traditionally for years, apparently, 
on a general cargo basis, and these people pointed out that, 
in effect, scrap now was being handled like bulk. It wasn’t 
being carried aboard in swings, but it was being poured 
in many instances, and in any event was handled very much 
like a bulk commodity, and my recollection is that the board 
of directors, as I recall it, without any recommendation from 
the funding committee, made that change in the tonnage 
formula at the outset, or very near the outset of the appli- 
cation of the new formula. 

Q. Were automobiles discussed at all in any of your 
meetings prior to your recommendation? A. I don’t re- 
call that they were at all. No, I would say they were not, 
by the first sessions, J mean the sessions that took place 
prior to the January 4th recommendation. 

Q. If a particular commodity, say, in the westbound 
[113] trade, was manifested on a weight basis and in the 
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European trade would be manifested on a measurement 
basis, would you have any opinion as to how it should be 
reported to PMA? A. I don’t think that happens very 
often. I think usually things are one or the other, but 
accepting your hypothetical question, it is my understand- 
ing that under the PMA tonnage formula it would be as 
manifested, 

In other words, in one case it would be weight, and 
another measurement. Now, it is also my understanding 
that that virtually never happens, but I may be in error 
about that. 

Q. Isn’t it true that sometimes freight is manifested 
by weight even though the measurement—that is, the vol- 
ume—is greater? A.I don’t know the answer. That 
would surprise me, but there are many surprises in the 
steamship industry. 

Q. If this were the case, if there were such cargoes, 
this obviously would, would it not, affect the assessment 
that that cargo paid, or I shouldn’t say the cargo paid, that 
would affect the assessment which the discharging steve- 
dore would have to pay on such cargo—that is, he would 
be paying the assessment on a measurement, on a freight 
paid basis, although in fact its volume was greater than its 
weight? 

Mr. Ransom: I am sorry, you lost me. I don’t 
know whether you lost the witness or not. Could we 
have the [114] whole series— 

Mr. Madden: Well, perhaps we will start over. 

Examiner Theeman: Rephrase that question. 


By Mr. Madden: 


Q. If there is cargo manifested on a weight basis, al- 
though the measurement is greater, would not the steve- 
dore in paying the mech fund assessment be paying on a 
weight basis rather than a measurement basis? A. Yes, 
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he would be if, under the PMA tonnage dues procedures, 
this was the method on which that is collected. I have to 
say it that way, because there are exceptions that have 
been established. 

Q. I take it your duty in the steamship company does 
make you familiar with any particular rate as applied to 
commodies, do they? A. I would say in general, no. 

Q. Do you know whether the contents of a container 
are manifested on a weight basis or on the measurement of 
the container? A. Well, I know that in the case of Ameri- 
can President Lines, which is a typical foreign trade car- 
rier, that its charges for cargo in containers are with 
respect to the cargo, not a charge based on a per container 
basis. In other words, if the container contains measure- 
ment cargo, it would then be freighted on a measurement 
ton basis. 

[115] Q. And to the contrary, if it contains— A. It 
would be freighted on a weight basis. 

Q. Regardless of the— A. Method in which it is trans- 
ported. 

Q. Do you have any idea, roughly, maybe in a percent- 
age, in automobiles or vehicles, manifested by measurement 
tons in the steamship trade, in your company? A. I can 
just give a very general answer to that, that as I understand 
the trade that our company is engaged in, they are known 
as measurement trade. They are trades where most of the 
commodities moving are on a measurement ton basis, but I 
couldn’t tell you the details of the percentage. It would be 
high. 

Q. Marine Terminals, the Respondent here, does work 
for your company, does it not? A. They do. They are 
our stevedores in San Francisco. 

Q. They perform terminal services for you, also? A. 
No, American President Lines performs its own terminal 
services at its main base of operations in San Francisco, 
which is Pier 50. 
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Q. You have your own pier? A. We are assigned a 
pier by the San Francisco Port Authority, and we hire 
directly the terminal labor mainly for the receiving and 
delivery of cargo activities. 

Q. How about in Los Angeles? [116] A. In Los Angeles 
we engage a contract stevedore, Associated Banning Com- 
pany. 

Q. That includes Long Beach, also? A. Well, we very 
infrequently call Long Beach. 

Q. I see. A. Our main terminal there is a new one, 
Consolidated Marine Terminal at San Pedro, and there 
the terminal work is done by a company called Consolidated 
Marine, Inc., which is partly owned by American President 
Lines. 

Q. I take it that your committee has received numerous 
protests from time to time with respect to the way the 
assessments are charged to the contracting employers on 
vehicles? A. Yes. We have had protests from, as I recall 
it, two steamship lines, Wallenius Line and Hanseatic 
Vaasa Line, and from several stevedore companies, all of 
whom are stevedores for Volkswagenwerk, and a protest 
from Winchester Agencies who act in some fashion as 
agents for Volkswagenwerk in San Francisco, possibly 
some larger area. 

Q. Did you ever receive any complaint from any steve- 
dores who handled vehicles for the Government? A. We 
had a general questioning of the funding formula by the 
Army which was passed to us through the stevedores, I 
believe. 

I had forgotten that when I answered your earlier [117] 
question. The principal thrust of that inquiry had to do 
with Army containers, but I believe there was a reference 
to Army vehicles. 

However, that was never pursued and never really be- 
came, as I recall it, any kind of a burning issue with the 
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Army or any of their stevedores, and that meant, then, 
that all unboxed vehicles in the Army were and are as- 
sessed on a measurement ton basis. 

Q. Has there been any cargo or commodity which moves 
in volume to the Pacific Coast or from it, other than ve- 
hicles, that has been called to your attention, on which the 
measurement assessment hits the cargo, that has a greater 
percentage increase as it does vehicles? A. No one has 
called any such situation to my attention, but I assume 
there are such situations. 

Q. You assume that. On what basis do you assume 
that? A. That there are cargoes— 

Q. I am speaking of cargoes that move in volume, of 
course. A. I missed that part of your question. 

Q. Oh, Iam sorry. A.I would say that no such instances 
have been called to my attention, and I withdraw my as- 
sumption. 


Examiner Theeman: Mr. Ransom? 

Mr. Ransom: I am sorry, but I just didn’t hear 
you, [118] and perhaps you can tell me off the record 
what that question and answer was about. I just 
want to know. 

Examiner Theeman: Off the record. 

(Discussion off the record.) 

Examiner Theeman: We will take a five-minute 
recess. 

(Short recess.) 

Examiner Theeman: On the record. 


By Mr. Madden: 


Q. Now, there were prompt protests from the repre- 
sentatives of Volkswagen or their contracting stevedores, 
were there not, immediately after the announcement of 
the assessment? A. There was a very prompt protest from 
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Winchester Agencies on behalf of Volkswagenwerk, their 
principal, in the form of a letter dated January 17, 1961. 

Q. You are referring, I believe, to Exhibit 7, which 
was an exhibit received in evidence yesterday. A. That is 
correct, and I believe at or about that time there was a 
protest from the Hanseatic Vaasa Line. I do not recall 
any protest at that time from stevedores, but those came 
in subsequently later that year, in May. 

Q. In May? A. In May of that year. 

Q. That was prior to your first six months review of 
[119] how the assessment was working out? A. Yes. The 
second committee, so-called, was formed in January of 
1961, began meetings, had held a series of meetings, and 
sent out in May of 1961 a letter to the membership of 
PMA asking for suggestions as to a new basic method 
of assessment. 

Though it asks for suggestions on a basic method of 
assessment, it was a natural enough reaction for people 
who had specific objections to raise them at that time, even 
though they did not take the form of proposing a new 
basic method of assessment, and in the letters that came in 
—and there were not very many—were the letters from 
the Volkswagen stevedores. 

Q. Those letters pointed out, did they not, that the 
assessment, as imposed, was sufficiently great that it was 
impossible for a stevedore to absorb the assessment? A. 
I don’t recall if the word ‘‘impossible’’ was used, but 
certainly it was suggested that they felt it was impractical 
to expect them to absorb the assessment. 

Q. Didn’t they actually indicate that the assessment 
was much greater than any possible profit that they could 
make out of handling Volkswagens under the present rate? 


Mr. Ransom: Mr. Examiner, if he is going to 
be questioned about these letters, and, ‘‘Didn’t they 
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say so-and-so,’’ I think the letters would be the best 
evidence. [120] He hasn’t been bashful about put- 
ting in all kinds of exhibits so far. Let’s put them 
in. 

Mr. Madden: They aren’t exhibits, so far, are 
they? 

Mr. Zimmerman: No. 

Mr. Madden: Then I don’t object to putting 
them in. 

Mr. Zimmerman: I take it back. They are in. 

Mr. Ransom: Excuse me. Then let’s refer to 
them by exhibit numbers. 


By Mr. Madden: 


Q. Did you first of all receive Exhibit 9, addressed to 
Mr. Saysette? A. That letter from Mr. Horsman of Marine 
Terminals Corporation to Mr. Saysette, of March 1, 1961, 
was subsequently referred to the funding committee. That 
was not one of the group of letters I was referring to, 
however. 

Q. You were probably referring to Exhibits 16, 17 and 
18? A. That is right. 

Q. Similar letters, setting forth the facts which they 
hoped your committee would consider? A. Yes. They, 
as I recall, in each instance quoted a statement from one 
of their customers—I assumed it was Volkswagen—that 
set forth reasons why it was felt that [121] the assessment 
was unfair to this particular shipper. 


[123] Would that be in line with your understanding 
of how your company handles containers, that is, the 
contents are assessed as manifested rather than the volume 
that they may take up in the container? A. Well, that 
portion of the brief note is discussing the problem of as- 
sessment of Army containers, and I believe the reference 
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to contents as manifested under the word ‘‘recommend’”’ 
refers to the decision of the committee which, if not taken 
at this time, was at least reflected as a coming decision that 
military containers should be charged in the same manner 
as commercial containers and, as I have indicated earlier, 
that would be on the basis of the contents as manifested. 

Q. There is another entry here of, ‘‘Restraintive trade.’’ 
Do you recall what the discussion was about restraintive 
trade? A. I think there was a general discussion prob- 
ably raised by Mr. Lancaster, who is in touch with the PMA 
counsel, generally, about the activities of the fund. That 
committee and the PMA should be aware of the dangers 
of taking any action that would be in restraintive trade in 
connection with the administration of this fund. 

Q. A general discussion? A. A general discussion. It 
was not a discussion about anybody being in restraintive 
trade but, rather, making 


* * * 
[125] * * * as Exhibit 42. 


(The document referred to was marked Exhibit 
No. 42 and was received in evidence.) 


Examiner Theeman: Off the record, it was stipu- 
lated between counsel that a memorandum of notes 
of the third meeting held on 2/21/61, in Mr. Lan- 
caster’s handwriting, and without objection it is 
admitted as Exhibit No. 43. 


(The document referred to was marked Exhibit 
No. 43 and was received in evidence.) 


Examiner Theeman: Without objection, a memo- 
randum dated February 24, 1961, to committee mem- 
bers from PMA, is admitted in evidence as Exhibit 
44, 
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(The document referred to was marked Exhibit 
No. 44 and was received in evidence.) 


Examiner Theeman: Mr. Madden? 
By Mr. Madden: 


Q. Mr. Teige, referring to Exhibit 43, on the second 
page there is an entry reference to autos to be kept on 
‘““M.T.’? basis. And then there are some indications on 
the side which I take it are votes of the members. Do you 
recall at that meeting what was discussed about autos and 
what was [126] decided? A. I remember in a general way 
that the position that had been asserted on behalf of Voks- 
wagenwerk in the letters I have earlier referred to was 
considered again and discussed, and a vote was taken to 
keep the unboxed vehicles on a measurement ton basis, as 
in the original formula. 

Q. Now, referring to Exhibit 44, the meeting of Febru- 
ary 24th, Item 4 in those minutes, states, ‘‘The mechaniza- 
tion fund assessment for autos should be on a measure- 
ment ton basis regardless of how manifested.’’ 

Now, was that a new decision of the committee at that 
time? A. No, my understanding of that, and also the no- 
tation in the notes of the minutes of the meeting of Febru- 
ary 21st, Exhibit 43, was a reference to the method of as- 
sessing for autos that had traditionally been used in the 
dues assessment. 

Q. In other words— A. It was not a new decision but, 
rather, a reaffirmation of the existing formula. 

Q. In other words, while cargoes generally might re- 
port—no—eargo generally handled by a stevedore might 
be reported for dues purposes on the basis of how it was 
manifested, and it was your understanding that automo- 
biles, regardless of how manifested under the PMA rules 
from their [127] past practices, were to be reported on a 
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measurement basis? A. Yes, and that isn’t as bad as it 
sounds, because in most instances autos are on a measure- 
ment basis. It is what the steamship people know to be 
measurement cargo. The problem that had arisen was that 
some of the conferences I believe were freighting it on a 
unit basis and, therefore, something specific had to be done 
in computing the tonnage for the tonnage portion of the 
dues assessment to charge autos that were freighted on a 
unit basis. 


Examiner Theeman: Would you read back, Mr. 
Lewis, the whole answer, please, to see that we have 
the continuity. 

Just a moment, please, Mr. Madden. 

(Record read.) 

Examiner Theeman: Thank you. 

Will you continue. 


By Mr. Madden: 


Q. When you say it was your custom to freight them 
on a measurement basis, was that the result of any par- 
ticular study, or was that the conclusion of your commit- 
tee? A. Well, when I said that, I was talking about my 
own knowledge of the freighting of automobiles. 

Q. And that freighting— 


Mr. Ransom: Let him finish. 

Mr. Madden: Oh, I am sorry. 

[128] The Witness: At the time this subject 
came up, there was discussion about how automobiles 
are freighted, and what had PMA been doing about 
autos in connection with the collection of the tonnage 
portion of the dues. In other words, it was a new 
subject to the committee, and the committee in this 
meeting and prior ones diseussed all aspects of the 
problem. 
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We discussed the possibility for the benefits that 
could be achieved by the stevedores or their cus- 
tomers in the handling of autos under the agreement, 
because obviously that was an important considera- 
tion in deciding what someone should pay. 


By Mr. Madden: 


Q. Before I ask you about that, in your discussion in 
general of how automobiles were freighted, was there any 
discussion of how they might have been freighted in full 
shipload under charter, or was it entirely under what the 
conference rated? A. No, we understood, as I recall it, 
that that was the way these autos of the complaining ship- 
per, Volkswagenwerk, were being carried, that they were 
carried on charter vessels on, as I recall it, a lump sum 
basis or a vessel charter hire basis, and that stevedoring 
was being done on a unit basis and that, therefore, there 
was in effect no freighting in the ordinary berth term sense, 
but the recognition was that [129] it was measurement 
cargo normally for freighting purposes and, in fact, the 
PMA had for a number of years recognized that there was 
a special problem apparently about the freighting of auto- 
mobiles and had established a rule about it in connection 
with the dues collection. 

Q. Now, referring to the other things you mentioned, 
referring to a discussion of possible ways of effecting 
savings in auto handling, was there any study, other than 
the opinion of the committee members, with respect to 
what savings could be effected? A. We did not make, in 
the case of autos or any of the four or five other commit- 
tees that became subject to any specific inquiry, at the 
committee, any detailed study of the changes in the methods 
of loading and discharging that could result in manhour 
savings under the work improvement agreement. 
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We did have a representative in our midst who had 
made such a study, and we were familiar with an operator 
that had made savings in the handling of autos as compared 
with what we understood to be the conventional method of 
loading and discharging autos, and we did not specifically 
determine whether those methods were applicable here. 

Our feeling in general was, as to the assessment in its 
broad application, that there were opportunities for savings 
that we couldn’t be specific about, and that this in [130] 
large measure was what people were paying for. 

In some instances the savings could be accomplished. 
In some instances possibly they could not, but our feeling 
was that here there was that possibility and, in fact, we 
were told that there were some steps being taken by the 
stevedores handling these autos to reduce the number of 
men they were using, but it was our policy, as I recall it, 
not to get into the measurement of actual savings or pos- 
sible savings, as to each commodity. 

We had, as I testified earlier, rejected that approach, 
and so our considerations of possible savings in connection 
with unboxed autos was just a general thing. It was not 
a specific study of exactly what the chances were, but we 
were generally aware that there was an operator who was 
carrying full loads of automobiles at very substantial re- 
ductions in their cost, and under circumstances that would 
not have in all likelihood been available under the condi- 
tions vis-a-vis the union prior to the execution of this work 
improvement agreement. 

Q. And which operator was that? A. Matson Naviga- 
tion Company. 

Q. That is a special vessel that they have for vehicles? 
A. Yes. I believe it is a regular C-2 or C-3 type vessel, I 
believe C-3 type vessel, that they did some [131] conversion 
work on. 

I cannot give you all the details of that, except to say 
that it was a war-built vessel that had been converted. 


(Tr. 131-132) 
Il4a 


Peter N. Teige—for Complainant—Direct 


Q. In the overall formula recommended and adopted, 
there is a rate of one-fifth for bulk cargo. Now, basically, 
what were the committee’s thoughts on assessing bulk cargo 
one-fifth of general cargo? A. Well, this, of course, was 
a part of the historical traditional tonnage assessment 
method as had been used for the collection of dues, and 
there was some discussion about the desirability of keeping 
that in the formula and, as I recall, there was a view ex- 
pressed by one member—I forget which one—that that his- 
torical exception should not be used here, but that view 
was not accepted by the committee. 

Q. Well, isn’t it true that bulk cargo obtains all favor- 
able results of automation, as compared to general cargo 
or had before this agreement? A. Well, one of the many 
complications that this committee faced was the fact that 
there obviously had been changes in the method of stevedor- 
ing through the years from the beginning, and it was only 
because of the pleasures of collective bargaining that the 
industry was faced suddenly with the demand and insistence 
that there be some payment made for these changes. 

The changes came solely because of the opposition [132] 
of the union, but there were changes, and the idea of load- 
ing a vessel with bulk cargo by essentially gravity methods, 
essentially, I believe is an old one, and I don’t think the 
industry or the union thought of that as being part of what 
we were buying here, but that line gets fuzzy as to other 
commodities, other methods of loading vessels, as to whether 
they were the sort of things that led to the pressure from 
the union that finally culminated in this fund, or whether 
they were something that had been an innovation put into 
effect long enough prior to this time that the union didn’t 
think it was the sort of thing that had to be paid for. 

Certainly the bulk people have had fairly efficient 
operations, and have had for many years. That is not to 
say, however, that there weren’t new savings that the bulk 
people couldn’t achieve under these conditions. There 
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were still excessive manpower used in some of the bulk op- 
erations, as I understand. 

Q. Now, there was one other change, as I understand 
it, recommended by your committee that I will ask about, 
and that is the change with respect to the method of as- 
sessing for coastwise lumber. A. Yes. 

Q. I believe that is Exhibit 2-F, on page 4. 


Mr. Ransom: That is already in the record? 
Mr. Madden: Yes. 

[133] Mr. Herzfeld: Exhibit 2-F, like in Frank. 
Mr. Madden: 4 and 5. 


By Mr. Madden: 
Q. Briefly, what was that change? 


Mr. Ransom: I am sorry—excuse me, Mr. Ex- 
aminer, but I would like to inquire whether he is 
asking him—what about this coastwise lumber is he 
asking him, what these minutes said, or which? I 
don’t know. 

Are you asking him of his own knowledge about 
the exception of the coastwise lumber, or are you 
asking what these minutes say? 

Mr. Madden: I am asking of his own knowledge 
what the changes were with reference to coastwise 
lumber. 

The Witness: Well, as best I recall that situa- 
tion, there had been for a number of years, appar- 
ently, a special penalty payment made by the car- 
riers of coastwise lumber to the longshoremen on a 
per manhour basis. They had to change their 
method of operations many years ago, and I believe 
the change was one, as I understand it, that permit- 
ted the crew of the vessels to do some of the work, 
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In other words, it was a loss of work opportunity 
for the longshoremen, and I believe a saving to the 
operators, by using existing personnel on the ves- 
sels who are being paid anyway. In any event, al- 
though I don’t have all the details of that, it was 
described to us as being a penalty [134] rate of a 
dollar per straight time hour and a dollar and a 
half for overtime hours that in some measure at 
least was paying for an improved efficiency in the 
handling of lumber, and the feeling was that the 
2714 cents per ton in and out that was being charged 
under this formula for the work improvement fund 
was a duplication in part of that penalty payment. 

Then there was another problem that I think il- 
lustrates that we are in the field of labor relations 
here. The union, the ILWU, had apparently in its 
agreement with a non-member carrier, or maybe 
more than one, I am not clear on that point, estab- 
lished a rate for a contribution for the right of that 
non-member to have the benefits of the work im- 
provement agreement, and that rate was lower than 
the rate that the PMA was charging its carriers of 
lumber. 

Well, that to me dramatizes the fact that this is 
a labor relations type problem, and the PMA had 
to do something about that, so that also contributed 
to the decision, as I recall it, but it was made up of 
both those considerations. 


Q. Well, doesn’t it also dramatize to your mind the 
fact that in the method that you assess this against your 
members, you can and sometimes do effect substantially 
the rates that are charged to the cargo that is being car- 
ried? A. Well, I don’t understand this was concerned 
about [135] the cargo. I understand it was concerned 
about the carriers, in this case. 
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Q. Well, it meant, did it not, that the carrier would 
either have to absorb a loss or perhaps lose business to a 
competing carrier if you didn’t reduce the assessment and 
yet, at the same time, I believe it is the position of your 
committee that it is no concern how this money is col- 
lected. 

You have established a method of assessment, and it 
is up to the member to raise the money from whatever 
source he can do so. A. I don’t think it is a fair char- 
acterization to say that we are unconcerned with the ulti- 
mate effect of these assessments. 

Q. I will concede that. A. And the committee has spent 
a lot of time considering those effects, and I cannot equate 
this rather unique coastwise situation to the unboxed ve- 
hicle. 

Q. Well, of course, Mr. Teige— 


Examiner Theeman: Gentlemen, I hope we are 
not getting argumentative, now. 

Mr. Ransom: Well, I think we have been quite 
argumentative for a long time, but I think my wit- 
ness can handle himself. 

Examiner Theeman: I note that. 


* * * 
Cross-examination by Mr. Ransom: 
* * * 


[144] * * * on—I use M&M for mech fund, and I want to 
make sure that is clear. I don’t know which— 


Examiner Theeman: We have been using mech 


fund. 
Mr. Ransom: All right. 
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Q. —for mech fund purposes, on a measurement basis? 
A. Yes. 

Q. Did it vary with the make of the automobile at all? 
A. No. 

Q. Their origin? A. No. 

Q. Who the consignee or consignor was? A. No. 

Q. And did the committee give any consideration to the 
possibility of a carrier or stevedore, or anyone, making a 
change in their traditional method of freighting cargo 
either from weight to measurement or measurement to 
weight, in order to avoid or lessen the assessment? A. As 
a precaution against that, the committee recommended 
and the Association adopted a rule that the contributions 
would be based on the tonnage formula as it existed in 1959, 
which was obviously before we came to a decision about 
this and, therefore, could not have been affected by the con- 
sideration of the impact of the contribution formula. 

Q. So that it was the industry pattern prior to the [145] 
adoption of the plan that it would be used as a base? A. 
It was the industry pattern in effect in 1959. 

Q. And did the committee consider and conclude what 
the industry pattern was with respect to unboxed automo- 
biles?. A. Yes, we were advised that that had been in ’59, 
and before, on a measurement basis, irrespective of the 
way freighted. 

Q. Under the plan, then, as set up, if an individual 
stevedore carrier or operator of cargo in an FIO situation 
perhaps makes some contractual arrangements which are 
not in accordance with the industry pattern, what was the 
method of determining its assessments? A. Well, we had 
adopted the industry pattern, and if I understand your 
question I believe for the great bulk of the organizations 
and people affected, that pattern worked out, and that was 
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not to say that there wouldn’t be some instances where 
possibly that industry pattern might not work out. 


Examiner Theeman: Would you like to have that 
question read back to you? 

The Witness: I think I understand the question. 
Maybe I am having trouble— 

Mr. Ransom: I am satisfied with the answer. 

The Witness: —answering. 

Mr. Ransom: Very good. 


[146] By Mr. Ransom: 


Q. After you were appointed the second time, Mr. 
Teige, and after you had given some consideration to the 
various proposals, did you issue a bulletin or memorandum 
to the members asking for ideas from various people? A. 
Yes. On May 15, 1961, the committee sent to all PMA mem- 
bers a letter which pointed out that the committee was 
continuing to study the fund and the method of assessment, 
and that it invited suggestions and proposals from the mem- 
bers on any other basic methods of contribution that might 
be used. 

Mr. Ransom: May we go off the record while 
I get this document? 

Examiner Theeman: Off the record. 

(Discussion off the record.) 

Examiner Theeman: On the record. 

Without objection, a letter dated May 15, 1961, 
from PMA to its members, is admitted in evidence as 
Exhibit 45. 


(The document referred to was marked Exhibit 
No. 45 and was received in evidence.) 
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Q. Before, Mr. Teige, considering the vastness of this 
program, did you receive many protests to the position 
taken by the committee to adopt the tonnage basis for as- 
sessment? [147] A. There were two times that protests 
came to the committee basically. The first was immediately 
after the initial decision was taken by the membership on 
January 4, 1961. Considering the thousands of types of 
transactions that were being affected and the hundreds and 
hundreds of commodities, many dozens of operators of 
various types, and in various kinds of operations, the com- 
mittee thought it was quite remarkable that there were 
really only half a dozen situations that a vote came in. 

The Volkswagen complaint was made by a number of 
parties, as I have indicated. The scrap metal point which 
was raised almost immediately and corrected almost imme- 
diately, the coastwise lumber problem which we have men- 
tioned, and then there was a complaint by the stevedores 
handling bananas, and it was their hope that bananas 
could be treated for assessment purposes as bulk cargo. 

They pointed to the fact that the bananas were now 
typically unloaded on conveyor belts, that they were not 
packaged or boxed, that they were not marked, and that 
they had met certain of the requirements at least of all 
cargo. 

That request was rejected by the committee, and that 
rejection was affirmed by the board of directors, the feel- 
ing being that this was a breakbulk type of operation in 
the first place, and I think there were also some feelings 
that here certainly was an operation that certainly stood 
a [148] good opportunity of making a saving under the 
fund, so from that standpoint, also, there was merit in re- 
jecting the decision, but basically it was an application 
of the historical industry pattern to that commodity. 
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Q. Were there any other protests that were considered 
and rejected? A. I was going to mention two more. The 
Army had a complaint about both its conex containers and 
the assessment of autos. I have mentioned the autos. 

Q. I don’t think you have explained what happened to 
the autos in the Army. Would you do that? A. Well, 
they raised the question of whether it was appropriate to 
assess the autos on a measurement basis, and consistent 
with the position that the committee took on that issue 
they were informed that it was, that we were going to 
treat the Army in the same exact fashion that we treated 
the commercial operators, and they seemed satisfied with 
that or, in any event, we heard nothing more about the 
auto complaint. 

The container matter I won’t go into here unless some- 
one wants me to, but that was also resolved with the Army, 
and then there was one other complaint that comes to my 
mind, and that was a complaint of Isbrandtsen Steamship 
Company, and I believe also their stevedore, but those 
stevedore complaints generally just come in along with 
their [149] customers’ complaints. 

In any event, it was a complaint raised by Isbrandtsen 
who were, as I understand it, starting a ten-ton container 
operation between the Pacific Coast and East Coast of the 
United States by way of Puerto Rico, and they were plan- 
ning to load the ten-ton containers with edible rice in bulk, 
not in bags, for carriage to Puerto Rico. 

They argued at some length—we had written presenta- 
tions, and we had also asked Mr. Krabbenschmidt, I be- 
lieve—he is their local manager—to appear before the com- 
mittee so that we could learn more about this and question 
him about it. 

They requested that the bulk rate of five and a half 
cents be applied to this edible rice. This apparently, on 
the theory that since it could be carried in bulk at that 
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rate, that even though they weren’t carrying it in bulk, it 
should nevertheless bear the same rate. 

The committee wrestled with that question, as I recall 
it, at two or three meetings, and finally recommended that 
this request be denied, and that was affirmed by the board 
of directors. 

My recollection was that the committee felt that if rice 
is in bags, it is breakbulk cargo and would bear the gen- 
eral cargo rate, and putting it in a bigger container, in 
this case a ten-ton container, still made it breakbulk cargo. 

[150] Now, it wasn’t, unless they were prepared, and in 
a position to have it shipped as bulk cargo, that they would 
bear the bulk rate. 

That decision I don’t believe was too happily received 
by the applicant, but we did give it our fullest consideration, 
and the entire committee voted against their position and, 
as I say, it was affirmed by the board of directors. 

I think those are all of the complaints that have been 
registered against the plan, and now our committee is still 
in being and available for further complaint, but now more 
than two years later these have been the complaints we 
have received. 

Q. You indicated in your examination by Mr. Madden, 
and as indicated by Exhibit 44, that sometime in February 
there was consideration of the committee on the question of 
automobiles, as to whether they should be on a measure- 
ment basis or what they should be on, and turned down. 

Did your committee at a later date receive any requests 
from Volkswagen or its stevedores for a reconsideration? 
A. There was such a request, and in November of 1961 it 
was arranged for the Volkswagenwerk people to appear 
before the fund committee. That meeting was arranged, 
as I recall it, either at the request of, or at least in friendly 
[151] arrangement with Mr. Peter Curtis of Winchester 
Agencies, Inc. 
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Q. That is the gentleman sitting over there? A. Yes, 
and he had advised that on November 24th a Mr. Klaffs of 
the Volkswagenwerk in Germany was to be in town and 
available for this meeting. 

Q. As I recall, it was the day after Thanksgiving. A. 
It was November 24, 1961. 

Q. And will you tell us generally what took place at that 
meeting and what was discussed? A. My recollection is 
that our committee was well attended. Mr. Curtis was 
there, Mr. Klaffs of Volkswagenwerk, Mr. Calhoun who 
was then their attorney in this matter, and I believe there 
were representatives of some of the stevedores on the 
Pacific Coast who handle the Volkswagenwerk. It was an 
extended meeting, and my recollection is that Mr. Klaffs 
himself presented their position and presented it very well. 

And there was a general discussion of the problem. It 
is my recollection that Mr. Klaffs’ concern—I hesitate 
to say his major concern, but a concern which is the one 
I best remember him discussing was as—was that this 
assessment would embarrass Volkswagen in their competi- 
tive fight with other compact cars. 

He told us that this was a very competitive market, and 
that they were concerned about their competitive position 
[152] as a result of this assessment. 

Q. Did he indicate any figures along that line? A. Well, 
the assessment, as I recall it, is something over $2.00 per 
auto. 

Q. And Mr. Klaffs thought that $2.00 would have some 
effect on the competitive sales of their automobiles. Is 
that what you are saying? A. My recollection is that he 
said it would have, and obviously would to some degree; 
the question would be the degree. 

Q. Well, now, did the committee make a decision at 
that time and advise Mr. Klaffs of what its decision was, 
or did the committee subsequently meet? A. The com- 
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mittee, according to my records, met on November 29th, 
on December 8th, on December 12th. I believe that this 
subject was discussed to some degree at all or some of these 
meetings, and it was decided to reject the protest. 

I believe again this was the unanimous feeling of the 
committee, and on November 14th the board of directors 
had before them again this subject of the unboxed auto 
assessment, and they again approved the existing program. 


[156] Q. Mr. Teige, frequently in this hearing there 
has been the expression ‘‘berth term’’ or ‘‘berth opera- 
tors.’? Under what is called berth terms, who hires and 
pays the stevedores? A. The carrier. 

Q. When cargo is shipped on an FIO basis, what does 
that mean? And who hires and who pays the stevedores? 
A. When cargo is shipped FIO, that is free in and out, the 
loading and discharging costs are borne by cargo rather 
than the carrier, and the ocean freight rate is solely for 
carriage. 

Q. Can you state whether the preponderance of gen- 
eral cargo in and out of the Pacific Coast is on berth terms, 
or on FIO basis? A. The preponderance—talking about 
revenue tons—is I believe on a berth term basis. In 1959, 
the Pacific Coast, through the use of ILWU labor, handled 
in the neighborhood of 25 million, over 25 million tons, of 
which 17 million were general cargo and eight million bulk 
cargo. The bulk cargo would be most frequently on a basis 
where the shipper would pay for the loading, although not 
always. The general cargo would in most instances be on 
a berth term basis, though not always. 

Q. Automobiles are general cargo, are they not? [157] 
A. Automobiles are general cargo and, of course, I said 
in most cases, and here we have an instance where there 
is an exception to that, where you have a cargo that is or 
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has been commonly berth term cargo carried on an FIO 
basis. 

Q. You are referring to the Volkswagen? A. The 
Volkswagen. 

Q. FIO arrangement? A. Yes. 


Q. Is it your understanding that Volkswagen is shipped 
primarily on an FIO arrangement? A. Yes, that is my 
understanding that the shipper, Volkswagenwerk, directly 
engages the services of the stevedore, at least at this end, 
for the discharge of the automobiles. 


* * * 


[158] Mr. Madden: It is stipulated that for the past 
five years the preponderance of Volkswagens which have 
been brought to the Pacific Coast have been brought in 


under charters, or on the contractual FIO arrangements. 


[161] Mr. Teige, have you made a review and can you 
state whether, following the M&M fund plan in the confer- 
ences that you belong to that affect the West Coast long- 
shore labor, that are concerned with West Coast longshore 
labor, increased their rates to reflect the M&M or the mech 
fund assessment to the extent those assessments were 
passed on by stevedoring companies? A. I believe Iam safe 
in saying that no conference that I am familiar with on the 
Pacific that had a terminus on the Pacific Coast—that would 
be both outward and inward conference—made any freight 
rate changes based on this assessment, the problem being 
that these rates are determined by competition in the sense 
that there are frequently carriers who operate outside of 
these conferences; and that has been particularly true in 
recent years with the overtonnaging of world shipping, and 
the result has been that many of these conferences have 
been reducing rates rather than increasing rates. 
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But I know of no conference that increased its rates 
because of this assessment. That is not to say that they 
wouldn’t like to or that they won’t some day do that, be- 
cause obviously, in the end, if they are going to stay in 
business, the carriers have to pass on all of their costs 
from whatever source, and a little more for a profit. 

Q. Mr. Teige, if the M&M plan is successful, there 
[162] would be no need to pass on M&M fund assessments 
to the extent the carriers got it, would there, because you 
would presumably have some advantages. A. That is a 
good point. I should have talked in terms of any net cost, 
and I think you can get a lot of argument in the industry 
as to what the savings have been that have flowed from this 
agreement. 

There are many that you can actually put your finger 
on, but it would be difficult overall to say where the balance 
sheet is now between the outflow for contributions and the 
inflow for savings, but that is very true, that the net cost 
may be industrywide negligible, but that is industrywide 
and not on an individual basis. 

Q. From your knowledge of the plan and its operation, 
both as an operator and a committee member, was there any 
agreement among the PMA members or between the mem- 
bers, or with PMA and the Association, that the contribu- 
tions paid by the direct employers would in turn be paid 
to them by their customers? A. No such agreement what- 
soever. 

Q. In APL’s ease, what happened to your stevedoring 
arrangement after the M&M fund went into being? A. 
Very shortly after the assessment began and the work im- 
provement agreement went into effect, and you could start 
making efforts to achieve savings under the agreement, 
[163] we put our San Francisco stevedore on a cost-plus 
basis, as an emergency measure, to assure that any savings 
that came from his change of operations would accrue to 
us immediately. 
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Prior to that, our rates were on a commodity rate basis, 
and unless those rates had been all renegotiated, why, we 
would have gotten no benefit from the saving. That ar- 
rangement, as I say, was an interim one, and since that 
time these rates have been put back on a commodity basis 
which would, as is usually the case, reflect the negotiations 
between the stevedore and the carrier, as to the appropri- 
ate charge for loading and discharging of those commodi- 
ties, taking into account the expense of that work. 

Q. In the cost-plus arrangement, would the cost-plus— 
would the cost include a listing of such things as welfare 
plan, PMA dues, pension plan, and possibly the M&M fund? 
A. Yes, it would include all of the labor costs, and I would 
include the M&M assessment as a labor cost, all of the labor 
costs of the stevedore. 

Q. Was there any agreement among PMA members, or 
with PMA, that if the stevedore company’s assessment 
was passed on to the carrier, that the carrier in turn would 
pass the amount on to their customers? A. No, of course 
not. 

Q. If the stevedore could choose all or a part of the 
M&M fund, would he be in breach of any arrangement or 
[164] understanding? A. None whatsoever. He would 
be perfectly free to do that if he was able to do it, or for 
business reasons thought that desirable. 

Q. If the stevedore could or did not make its contribu- 
tions as assessed to the M&M fund, would he be in any vio- 
lation of any agreement with the union? A. Yes, the 
stevedore, as an employer, has in each case executed or 
had executed for him on his behalf an agreement with the 
ILWU that includes a provision that the contributions to 
the mechanization fund must be paid on the basis de- 
termined by the Association, so it has an obligation in the 
collective bargaining agreement. 
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Q. Mr. Teige, you spoke of these conferences as rate- 
making conferences. Do you put the Pacific Maritime Asso- 
ciation in that category? A. Certainly not. 

Q. Suppose that the Federal Maritime Commission for 
some reason, which I can’t conceive of, were to hold the 
assessment against Volkswagen as somehow or other il- 
legal, what effect do you think that might have on the plan? 
A. Well, one can speculate about that, that the basis of 
their complaint has to do with the relationship of the labor 
cost, as related to the assessment. There is a whole 
spectrum of relationships of that kind in the industry, 
[165] involving not only every commodity which has a dif- 
ferent relationship of labor needed to move it, as compared 
with the assessment, but different between each operator, 
because one operates one way, and one another, and one 
more efficiently and one less efficiently, and so on. 

So there would be a vast inquiry, if everybody were to 
come either to the PMA or to hopefully the FMC, so that 
we wouldn’t have to deal with them to litigate about ex- 
actly where each operator, as to each commodity, would 
fit into that spectrum. 

There would just be a part of the picture, because it 
doesn’t seem to me you can leave out the question of the 
benefits that potentially, at least, might be available to each 
operator, and if that is thrown into the picture then it fur- 
ther compounds the matter, and I honestly believe, after 
having spent many, many hours and days on this perplex- 
ing subject, that that would create a very serious situation 
for whoever it was that had to wrestle with the decisions 
that would flow from that turn of events. 


Mr. Ransom: That is all. 
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Q. Mr. Teige, you mentioned I believe that autos are 
a measurement type cargo. You were speaking about that 
from the standpoint of a steamship company operator, were 
you [166] not, at least for rate-making purposes? A. Yes, 
there isn’t any other basis that I know in which to use that 
expression. 

Q. Measurement tons normally are not any basis for 
a stevedore to fix his rates, are they? Do you know, or 
are you able to speak on that subject? A. Well, I know 
generally about the stevedore business. My understanding 
is that many stevedores charge for their services on a rev- 
enue ton basis, and, therefore, if a certain cargo is on a 
measurement ton then he will have so much a ton, based 
on a measurement ton. 

If it is a weight ton, he will have a charge of so much 
a ton, based on a weight ton. 

Q. But basically isn’t it the time it takes to handle 
a particular cargo that controls the stevedore’s rates? A. 
Well, there is no question about it, that in deciding how 
much to charge per ton, whatever basis it is on, the steve- 
dore looks to his cost, and his cost would be made up of all 
the things that a stevedore’s costs are made up of, primarily 
labor, because he is basically a labor contractor. 

Q. If he makes it up on his cost, then he may convert 
those costs against cargo on a measurement ton or on a 
weight ton basis, either way that he sees fit. Is that what 
you mean when you say that he could use either term? 
A. I think that he could charge for his services on [167] 
any basis that he works out with his customer, and there 
are many, many ways it is done. The most common way 
I have always assumed was on a commodity rate basis. 

Q. But taking the example that Mr. Ransom gave you, 
if he were handling lead and he knew how many hours it 
took to handle the lead, he could readily enough, I assume, 
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convert those hours into a rate on a measurement basis, 
could he not, if that would net him the same amount of 
money as if it were a weight basis? A. I see no reason 
why either a stevedore rate or a freight rate can’t be put 
on either basis. It just changes the amount. 

Q. And as in the case that we are talking about in this 
proceeding, there is no reason why he can’t be on a unit 
basis if the unit is an appropriate measure of converting 
the hours into compensatory rate? A. Well, by no reason, 
you mean that that is a logical— 

Q. That is right. A. —and a conceivable way of doing 
it? 

Q. Yes. A. That is right, I think stevedores do charge 
on a unit basis for cargo like automobiles. 

Q. And you mentioned also about the industry pattern 
in 1959, as manifesting autos on a measurement basis. Are 
[168] you familiar with an industry pattern, as such, or 
were you referring to the pattern that the PMA had 
adopted as its pattern for its assessment of dues? A. When 
I used the expression industry pattern, I was talking about 
the PMA method of assessment for its dues, the tonnage 
portion of its dues assessment. 

Q. Now, in the original adoption of the assessment plan, 
it was specifically provided that your committee would re- 
view the effect of the assessment within six months, and 
periodically I assume thereafter, and you testified that 
you had sent out this notice asking for suggestions as to the 
—I suppose I ought to refer to the letter, Exhibit 45—you 
requested as an aid to your work that any PMA member 
who has a proposal to make for a new or improved method 
of assessment for the support of this fund should set forth 
their views in writing to the committtee as promptly as 
possible for its consideration of such a proposal. 

Do I take it that the committee was only to consider 
new overall methods of assessments, or did you feel that 
it was your duty to consider whether certain exceptions 
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might be appropriate to the method that you had already 
adopted? A. Well, I think that we felt we had both re- 
sponsibilities. The fact that we, on the one hand, did dis- 
cuss the whole problem as a general thing, including a con- 
sideration of a plan suggested by the Matson Navigation 
Company, [169] the details of which escape me now, but it 
was a general plan, and also at the same time during this 
same period, we went through the procedure with Volks- 
wagenwerk on their specific request for an exception to the 
present formula, and it was during this period that we con- 
sidered that problem that had culminated in the meeting 
of November 24th. 

Q. Well, that was the question that I really wanted to 
bring out. I think you have answered it. Your committee 
would, if they felt it was appropirate, recommend an ex- 
ception if they felt it was inequitable, an exception rather 
than an adoption of an entirely new program? A. Our 
committee— 

Q. In other words, to put it specifically, would you have 
considered it within, would you say, duties— <A. Scope. 

Q. Scope of your committee, if you thought that the 
vehicles should be assessed on, for example, a unit basis, 
that it would be appropriate for you to recommend such an 
exception to the Board, or would you consider that beyond 
the scope, that it would have to be an entirely new method 
of assessment that applied to all cargo? A. No, we con- 
sidered it part of our job to re-examine what we had al- 
ready done on any specific details, and again I give as the 
prize example of that the Volkswagen situation where we 
held a number of meetings and spent a good deal of 
[170] time going over that problem, and finally had to vote 
and resubmit our vote to the board, so that that got full 
consideration both by the committee and by the board of 
directors. 

Q. And the other prize example of the coastwise lum- 
ber that you felt was entitled to relief— A. Yes. 
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Q. I believe you mentioned that your committee was 
surprised, perhaps just pleasantly surprised, that there 
weren’t more suggestions or complaints at the end of six 
months from more types of cargo; that was your statement, 
wasn’t it? A. Yes, and to— 

Q. Well, I didn’t mean for you to elaborate on it. I 
didn’t want to misquote you. 

Did you think perhaps that this might have been be- 
cause your method of application had only ended in assess- 
ment that hit just these particularly few complainers, or 
did you think the rest were just silent? A. Ican only specu- 
late about that. It is my personal view that there was a 
general recognition of the complexity of the job that had 
been given the committee, and that it had in good faith 
and conscientiously tried to reach a plan that we could live 
with, and that it had done that in the main, and that people 


recognized that it had [171] done that. 

Q. Well, for the record, I would like to say, Mr. Teige, 
that I wouldn’t for the world question that you were doing 
the very best you could. A. You are just wondering if that 
best was good enough. 


(Laughter.) 


Q. No, we just disagree with it. 

If the facts were that there were only a few complaints, 
not only at this time, six months later, but apparently very 
limited for over two years that the plan is in effect, how 
does that jibe with your concern that if relief were granted 
in one particular case, that would open up a whole spectrum 
of complaint from cargoes that you had never even heard 
from? A. Well, I say that because it seems to me that the 
basis on which relief is being requested here is such that 
once that section were established in that one case, then 
there would be a multitude of people who will say, ‘‘Me, 
too, if that is the game going to be played I want to get 
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in that game, and I will make the same sort of complaint. 
I didn’t get anything out of this fund.’’ Or, ‘‘I am paying 
more than the next fellow, and I do it this way, and he 
does it that way,’’ and so forth. 

I think people who have had those feelings have [172] 
restrained themselves in the interest of an overall work- 
able program that they consider worth while, but I am not 
sure they would if they saw relief granted on that principle. 

Q. You stated that to the best of your knowledge the 
carriers who operated on berth terms had absorbed all in- 
creases, if any, that might have resulted from the mech 
fund assessment on their contracting stevedores, is that 
correct? A. At least at the time that happens. Now, there 
have been in recent months a few conferences that have 
been able to raise their rates, and then you begin to be 
unable to say that because obviously, when there is a gen- 
eral five per cent increase of rates, it is to cover the rates 
that the carriers are concerned about, and this might be 
one of them from the standpoint of cost. 

Q. If an FIO non-member’s assessment, or the assess- 
ments on his contracting stevedore was reduced, that 
would necessarily tend to increase the ultimate cost that 
the member carrier might have to bear in the long run. 
Wouldn’t you say that was a correct conclusion? <A. I 
wonder if you would read that question to me. 


(Record read.) 
The Witness: Any reduction of anyone’s as- 
sessment will increase everybody else’s— 


[173] By Mr. Madden: 


Q. I will accept that. A. —for the reason that this is 
a lump sum that has to be raised. 
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Mr. Ransom: I think there might be some pos- 
sible confusion as to what was meant by everybody 
else’s, and I would like to ask him to explain what 
he meant by everybody else’s. 


Recross-examination 


The Witness: Well, what I meant to say was that 
if any PMA member’s contribution is reduced, it in- 
creases the contribution of all other PMA members. 
I did not mean to suggest that any non-member of 
PMA who is not participating in this program and 
fund would be involved in that contribution. 

And when I say a member’s contribution, that, 
of course, could be a contribution made by a mem- 
ber stevedore with respect to work performed for a 
non-member earrier:or a [174] non-member shipper, 
if it were an FIO arrangement. 


[176] Whereupon, Frepv R. Suir was called as a wit- 
ness by and on behalf of the Complainant and, having been 
first duly sworn, was examined and testified as follows: 


Direct examination by Mr. Madden: 


Q. Would you state your full name, Mr. Smith. A. 
Fred R. Smith. 

Q. And what is your occupation? A. I am president 
and general manager of Seattle Stevedoring Company. 

Q. And that is in Seattle? A. Washington. 

Q. Are you an officer or a member of the board of PMA, 
Pacific Maritime Association? A. Yes, sir, I am a member 
of the board of directors of the Pacific Maritime Associa- 
tion. 
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[177] Q. I take it that you are a representative of the 
group designated as a stevedoring group? A. Yes, sir. 


[178] Q. Do you discharge Volkswagens in the Seattle 
area? <A. Yes, sir. 

Q. And who employs you? A. In this particular case, 
the Volkswagen company. 

Q. Do you discharge Volkswagens for anybody else? 
A. Oh, yes. 

Q. Who else? A. Hanseatic Vaasa Line, and some other 
lines, and other berth liners that haul Volkswagens, of 
which these contracts are direct with the steamship com- 
pany. 

Q. Upon the adoption by the Pacific Maritime Associa- 
tion of the method of assessment for the mech fund, did 
you ever protest to the PMA as to the impact of that 
assessment on Volkswagens? A. Yes, we did. It is a 
matter of record with the PMA. 

Q. Did you advise PMA directors that it was impos- 
sible for you to pay that assessment with the rates that 
you obtained for discharging Volkswagens? A. I believe 
our letter indicated with rates that we [179] then had, 
we could not absorb assessments as set out by the funding 


committee. 
° * * 


Q. Without being specific, about how much approxi- 
mately did the mech fund assessment, if added to your 
rate, increase the total amount of that rate? A. It varied 
from 20 to 50 per cent, I would say. Again, that is only 
from observation, and not from an accounting standpoint, 
just general. 
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Q. Is there any cargo which you discharge, the cost of 
which is increased in as great a percentage as the cost 
is increased for Volkswagens by reason of the mech fund 
assessment? A. No, sir, there is no commodity with that 
percentage [181] of increase. 

Q. Have you any idea about what type of cargo would 
be the closest percentage? A. Again, in round figures, I 
would say from four to ten per cent. 


[183] Q. How does the volume of all automobiles that 
you handle in your port compare to the number of Volks- 
wagens that you handle? A.I would say Volkswagens were 
approximately 75 per cent of all the foreign cars delivered 
in our area. 

Q. Since the mechanization program went into effect, 
have you been able to reduce in any way your expenses for 
discharging Volkswagens by reason of the latitude given 
waterfront employers under that agreement? A. No, sir. 

Q. Have you been able to plan or do you anticipate 
that you will be able to develop any such improvement in 
the foreseeable future under the latitude granted you? A. 
Not to my knowledge. I cannot see at this time such an 
arrangement. 


* * * 


Cross-examination by Mr. Ransom: 


[192] Q. In handling Volkswagens in connection with 
common carriers on berth terms, have you made the assess- 
ments into this fund? A. Into the PMA fund? 

Q. Yes. A. We have paid it into PMA for the fund. 
I assume they fund it in there, yes, sir. 


* * * 
Q. Have you paid into the fund, paid into the PMA for 
the fund assessments in connection with your FIO ar- 
rangements with Volkswagenwerk? [193] A. No, sir. 
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Q. Are those the only assessments which are outstand- 
ing as far as your company is concerned? A. We have a 
90-day time of collection of the payment to PMA and, to 
my knowledge, we are current. 

Q. Except for in connection with Volkswagens? <A. 
Right. 

Q. Is your contract with Volkswagenwerk as a cargo 
owner or as a carrier? A. We have a contract with Volks- 
wagen to discharge automobiles for so many dollars per 
unit, whether they be a contract cargo carrier, a charter 
or owner, or anything else. We don’t go into that. We 
have a contract to discharge so many for so much per unit. 

Q. Could you give us the exact name of the company 
with whom you have that contract? 

I am sure you will have to spell it. A. Volkswagen, 
V-o-1-k-s-w-a-g-e-n-w-e-r-k, A. G. 


* * * 


[202] Whereupon, Exter G. Horsman was called as a 
witness by and on behalf of the Complainant and, having 
been first duly sworn, was examined and testified as 
follows: 


Direct examination by Mr. Madden: 


Q. For the record, will you state your full name. A. 
Ellet G. Horsman. 

Q. And your position? A. Vice-president, Marine Ter- 
minals Corporation; vice-president, Marine Terminals 
Corporation of Los Angeles. 

Q. Those are two separate corporations, are they? <A. 
Yes, sir. 

Q. Are they affiliated in any way? A. Same directors, 
same stockholders. 


(Tr. 202-204) 
138a 


Ellet G. Horsman—for Complainant—Direct 


Q. What businesses are those two corporations engaged 
in? A. Contracting stevedores and ocean terminal opera- 
tors. 

Examiner Theeman: And what kind of terminal 
operators? 
The Witness: Ocean. 


[203] By Mr. Madden: 


Q. And who do you perform this work for in general? 
A. Both common carriers and contract carriers, and all 
forms of marine transportation, both by vessel or barge. 

Q. Do you discharge Volkswagens? A. Yes. 

Q. In San Francisco and Los Angeles? A. San Fran- 
cisco and Long Beach, yes, sir. 

Q. Long Beach? A. Yes, sir. 

Q. The ones in San Francisco are discharged by Marine 
Terminals Corporation? A. Yes, sir. 

Q. And the ones in Long Beach by Marine Terminals 
Corporation of Los Angeles? A. Los Angeles. 

Q. How long have you been discharging the Volks- 
wagens? A. The first vessel was in 1954 in San Francisco 
at Pier 39. The name of the vessel was the VAASA 
LAVIA. 

Q. Was that vessel on the Hansiatic Line? A. No, 
she was then owned by the Lavia-oy. She was serving 
independent from any line. I believe that was before the 
formation of the Hansiatic Vaasa Line. 

Q. Since then, have you discharged Volkswagens for 
common carriers? [204] A. Yes, sir. 

Q. Both in San Francisco and Los Angeles? A. Yes, 
sir. 

Q. And also for chartered vessels? A. Yes, sir. 

Q. Now, in the case of common carrier vehicles, who 
contracts with you for your services? A. The owner, 
through his agent or representative. 
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Q. You mean the owner of the vessel? A. The owner 
of the vessel, yes, sir. 

Q. In the ease of chartered vessels, whom do you con- 
tract? A. On Volkswagens? 

Q. On Volkswagens. A. In the case of Volkswagens- 
werk, we deal directly with the factory, with Wolfsburg, 
Germany, and our contractual arrangement is a stevedore 
work order on a ship to ship basis, assigning us the per- 
formance work. 

* * * 

[205] Q. When you referred to work order, Mr. Hors- 
man, is this the type of work order you received from 
Wolfsburg on chartered vessels? A. Yes, sir. 


Mr. Madden: I offer this in evidence as Exhibit 
51. 

Examiner Madden: Without objection, the work 
order referred to is admitted in evidence as Exhibit 
51. 


(The document referred to was marked Exhibit 
No. 51 and was received in evidence.) 


By Mr. Madden: 


Q. According to the work order, Mr. Horsman, there 
are some—strike that—there appears in the left lower 
portion of the order a provision that says that all work 
services to be rendered for an eight-hour day only, at the 
commodity rate of blank dollars per vehicle to place of 
rest on dock, i.e., including handling; and above that there 
are listed three different types of vehicles, 707 sedans and 
convertibles, 75 transporters, 18 Ghias. Was the rate per 
vehicle the same for all those types of vehicles? A. Yes, 
the rates are the same regardless of what type of vehicle 
it is, as far as Volkswagens go. 


* id * 
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[213] Q. In Exhibit 7, which is the letter from Win- 
chester Agencies to Pacific Maritime Association, dated 
January 17, ’61, at the top of page 2 it is stated that— 


Mr. Zimmerman: Pardon me, what was the ex- 
hibit number? 

Examiner Theeman: 7. 

Mr. Madden: 7. 


By Mr. Madden: 


Q. It is stated that the current—that would be the [214] 
January ’61—discharged cost of a shipment, assuming 
approximately 50 per cent Volkswagens and 50 per cent 
transporters, would be about $10.45 per auto. Is that 
approximately your— A. Yes, sir. 

Q. —recollection of that charge at that time? A. Yes, 
sir. 

Examiner Theeman: Let him finish the question, 
please, Mr. Horsman. 


By Mr. Madden: 


Q. Is the present average cost of discharge per auto 
—does it vary more than, say, 40 cents from this cost? 


Mr. Ransom: Mr. Examiner, may I ask that we 
define what he is talking about? Is he talking about 
the cost of the Volkswagen; in other words, the com- 
modity price; or is he talking about the cost which 
Marine Terminals undertakes, to which they would 
add the cost? 


By Mr. Madden: 


Q. Is that the average commodity price which you 
charge Volkswagen? 
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Examiner Theeman: Your question refers to 
Exhibit No. 7? 

Mr. Madden: Yes. 

Mr. Zimmerman: Now, I would like to interpose 
an objection to any further questioning along this 
line. As I [215] understand, the purpose of this 
testimony was simply to establish that it was neces- 
sary for Marine Terminals to reflect these assess- 
ments in its commodity rate, so that ultimately they 
would be paid by Volkswagen. 

I don’t believe that there is any question that 
that is so. 

Mr. Horsman has testified that these costs must 
be reflected because they operate on a cost-plus basis. 
Now, what the actual amounts are I believe is irrele- 
vant. The costs and commodity rates in the steve- 
doring industry are highly confidential. 

Unless there is some compelling reason for get- 
ting those figures on the record, I would object to 
any further questions along this line. 

Mr. Madden: Well, one of the fundamental 
complaints set forth in this proceeding on the part 
of Volkswagen is the percentage increase in the 
cost of discharging Volkswagens, which inevitably 
results from the imposition of this assessment charge 
on top of the pre-existing charges, and if we don’t 
have the pre-existing charges there is no real basis 
for us to show what the percentage of increase is in 
this proceeding. 

Mr. Zimmerman: You have on the record a 
statement of what the costs were at the beginning 
of the mechanization fund. In the absence of any 
evidence to the contrary, that [216] gives you your 
percentage. I don’t know as it is necessary to go 
into details of later costs. 

Mr. Madden: That solves one thing. 
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Now, another element of proof of Volkswagen is 
that there have not been effected any material sav- 
ings in the handling of Volkswagens since the intro- 
duction of these mechanization systems, and if we 
cannot show whether the rates are approximately 
the same now as they were before, or the variations 
in the rates, we have at least one source of such 
proof barred from us. 

Mr. Zimmerman: We have no objection to ques- 
tions as to whether they have been able to effect 
any savings. 

Examiner Theeman: It would seem to me, gen- 
tlemen, that at the moment, insofar as any testimony 
to be adduced deals with the figures already in the 
record, you therefore should have no objection to 
them. 

Mr. Zimmerman: The figures already in the 
record? 

Examiner Theeman: That is right. 

Mr. Zimmerman: He has asked an additional 
question about current costs. 

Examiner Theeman: I haven’t heard any ques- 
tions yet dealing with current costs. 

Mr. Madden: I was leading up to one, Mr. 
Examiner, when this discussion started. 

Examiner Theeman: You were leading to it, 
but I [217] hadn’t heard it yet. 

Mr. Zimmerman: Well, it was my understanding 
that he had asked the question about current costs, 
and that was the question to which I directed my 
objection. 

Mr. Ransom: It was at that point that I asked 
about current costs, and he said he meant com- 
modity rates. 

Mr. Madden: That is true. 
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Mr. Zimmerman: I have no objection to Mr. 
Madden questioning Mr. Horsman about any rate 
to be assessed under the mechanization fund. 

Mr. Madden: Basically, this is a question of an 
alleged confidential matter with rates as it applies 
to these particular sets of circumstances, but I can’t 
see how this confidentiality enters into the testi- 
mony that is given at this hearing on what the rates 
charged for the discharge of Volkswagens by the 
Respondents are, and what they would be with the 
imposition of the cost of the assessment. 

Examiner Theeman: Let’s go off the record. 

(Discussion off the record.) 

Examiner Theeman: Let’s go on the record, 
please. 


By Mr. Madden: 


Q. Since January of 1961, have there been any sub- 
stantial increases in your gang hour costs for handling 
Volkswagens? <A. Other than the wage increases? 


[219] Q. During this period, were you able to increase 
the productivity per gang hour in the handling of Volks- 
wagens? A. The productivity— 

Q. Rate per gang hour. A. I believe we did from 1961; 
through better vessels, we were able to increase our pro- 
duction. 

Q. And when you say better vessels, what does that 
mean? <A. Frankly, that is the key to this whole thing, 
the vessel, because the ship gang controls the production 
and not the dock gang, and as the vessels improve, in other 
words, McGreggor hatches or pontoons, special decks for 
the securing of automobiles on the vessel itself, the gear 
on the vessel is the key to the production of automobiles. 
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Q. That makes it easier to remove the vehicles from 
the vessel? <A. Yes, sir. 

Q. Is that what you are saying? A. Yes, sir, and the 
easier it is the more cars an hour they put out. 

Q. Short of the improved rate, by reason of improved 
vessels, have there been any other methods of handling 
vehicles which would increase the rate of productivity? 
[220] A. I am sorry, what do you actually mean? 

Q. Anything— A. In the form of a machine or man- 
hour, or— 

Q. Any mechanical devices—I am talking about mech- 
anization or work improvement practices which would re- 
duce the number of gang hours needed for handling Volks- 
agens. A. We use the chain gang structure on the vessel 
we did when we first handled the cars in 1954. Now, I say 
the key to the unloading of Volkswagens or any other auto- 
mobile or any cargo is the ship’s gang which is separate 


from a dock gang, but as far as the ship goes there hasn’t 
been any change in gong structure. 


[223] Q. Assuming that a commodity is greater in vol- 
ume on a measurement basis, on a measurement ton basis, 
than on its weight for the freight making purposes, it could 
be manifested, could it not, on a weight basis, but at a 
higher rate, to reflect the extra volume? A. I would think 
that they would. 

Q. So that how it is manifested has little to do with 
the problems of a discharge or a loading operator? A. 
That is correct. 

Q. Is that correct? A. That is correct, sir. 

» * 

[224] Q. Referring back to this average cost in ’61 of 
approximately $10.45 per unit, or a rate of discharge of 
$10.45 per unit, in computing such a rate what do you as a 
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stevedore expect to receover over and above your costs? 
A. Direct costs? 

Q. Over and above your direct costs. A. Profit? 

Q. Including profit. 


Mr. Zimmerman: I think I might—the profit 
margin, again, I think is a confidential item for a 
stevedore contractor. If Mr. Horsman is able to 
give some sort of a round figure which will satisfy 
Mr. Madden, that might not be objectionable, but 
I don’t believe he should be asked to state what his— 

Mr. Madden: <A range. 

The Witness: Over our direct cost, we put it on 
so many dollars a gang hour, ranging from 12 to 15 
dollars [225] a gang hour, depending on the location 
and depending on the operation. 

Now, on this particular case of the 1045, I don’t 
know what we used as our overhead gang cost, but 
it ranges between 12 and 15 dollars, and that is to 
take care of equipment, supervision, administration, 
and return on investment. 

Now, to arrive at a cost per car, then you just 
divide the number of cars you are doing an hour 
into that gang cost, and you come out with less than 
a dollar a car, and this is the general practice of all 
stevedores. 


By Mr. Madden: 


Q. In other words, in this rate you certainly would not 
expect to be able to recover as much as a dollar a car for 
your profit?’ A. We would be very happy when the opera- 
tion turns out so that we recover a dollar a car over our 
direct expenses. 
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Q. Now, if sedans are assessed on a measurement ton 
for the mech fund purposes, do you know how much per 
car that amounts to? A. On a measurement basis? 

Q. On a measurement basis. 


Mr. Zimmerman: Isn’t that in the record? 
The Witness: I should know. 

[226] Mr. Madden: I am sure it is, but I am— 
The Witness: May I say approximately? 


By Mr. Madden: 


Q. Surely. A. $2.75 to $3.25. On sedans— 

Q. Yes. A. —it is about $2.70 or so. 

Q. I will remind you it is probably somewhat less than 
that. A. $2.40 maybe. 

Q. In any event, it is between two and three dollars, 
you will say? <A. Yes. 

Q. And I think the record will bear this out. For the 
transporters— A. It would be more. 

Q. It would be more? A. It would be up in the $3 
range. 

Q. So that assessment alone is greatly in excess of 
anything you would hope to recover in the average rate 
that you were charging Volkswagen in 1961? A. We 
couldn’t absorb that assessment. 

Q. And I will repeat, then, since 1961 have you found 
any mechanization or work improvement method by which 
you could effect savings which would permit you to realize 
[227] savings, permit you to absorb this assessment? A. 
Our gang structure is approximately the same today as it 
was in ’61. On the ship it is exactly the same. On the 
dock, as I say, we put men or take men off as we see fit, 
depending on where we are going to park the cars, but 
that is an operational problem which we have always had 
the right to do. 
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Q. Do you handle any cargo in which the increased cost 
per gang hour is as greatly affected by the mech fund 
assessment as automobiles? A. Not in volume, I don’t 
think. 


* * * 


[229] Q. Do you see the manifests of the members? A. 
I have seen them, but it is not a practice for us to have 
them in our office. It is a practice for the steamship com- 
pany to break down the tonnage in his own office, giving 
the stevedoring company a certified copy of the tonnage 
based on the stevedoring contract that he may have. 

Q. You in effect rely entirely upon the report that you 
receive from the steamship company in making the report 
to PMA, as to whether the cargo is reported on a weight 
or a measurement ton basis? A. Yes, sir. 

Q. In performing your services aboard the vessel and 
on the docks, do you have any special equipment to handle 
Volkswagens? A. Yes. 

Q. What is it? A. It is a patent bridle device that picks 
the car up from the hold or the ’tweendecks of the vessel 
to the dock. It protects the car and gives the car greater 
protection from damage, and it is a device that has im- 
proved to a certain extent the production. 

Both Volkswagen manufacturers have manufactured 
this type of gear, and they furnish to their stevedores this 
equipment. 

[230] Q. Do you purchase it? A. We purchase it. 

Q. It is your equipment? A. Yes. 

Q. How long have you had this? A. I would say four 
years. There have been several changes in the period of 
four or five years, but we have had the present one about 
three or four years. 

Q. Now, what about on the dock? What equipment do 
you use? A. We use what is referred to in the stevedoring 
business as a jitney. A jitney is a tractor with a model 
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engine, and in front of the jitney we have a foam rubber 
pad which pushes the automobile from the hook where it 
was left to a storage point in our yard. 

Q. How about in Long Beach? A. In Long Beach, we 
pull them. The longshoremen will not push them in Long 
Beach, but they pull them. In San Francisco they will not 
pull them, but they push them. 

Q. Is there any special equipment needed for pulling 
them? <A. Just a line to— 

Q. Is there any special hook? A. You have to have a 
special hook not to damage the bumper, but it is something 
that can be fabricated in your [231] shop. 

Q. What would you say was a typical capacity for 
autos of one of these modern automobile carriers which 
Volkswagen chartered? Do you have any idea of approxi- 
mately the number of vehicles that such a vessel carries? 
A. We have had them up to 1300 cars per ship. 

Q. Now, if we assume that the cargoes are roughly 
three-quarters sedans and one-quarter transporters, is there 
[232] any convenient way that you could estimate the num- 
ber of measurement tons that that cargo would constitute? 
A. Let’s round it off and say a thousand cars, and they 
measure, the average I think was placed at ten there in the 
Leader. 

Q. Approximately 10,000 measurement tons? A. Yes. 

Q. Now, assuming the average cost for discharging 
those vehicles during 1961 at $10.45, the cargo handling 
costs would total approximately how much money there? 
A. About $11,000, rounding it off again, it would be $10,450, 
on the basis of units. 

Q. Now, what would be the mech fund assessment on 
10,000 measurement tons? A. What did we establish was 
the mech fund on a sedan? Was it $2.40? 
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Q. Use the tonnage. The measurement tons, on 10,000 
measurement tons. A. Times— 

Q. 271% cents. A. Yes, 274 cents. 

Q. That would be approximately $2,750? <A. Yes. 

[233] Q. Which is readily computable as being an in- 
crease of the discharged cost of the fraction made by 2,750, 
divided by— A. Divided by 10.45. 


* * * 
The Witness: The mechanization fund of $2,750 
represents approximately 25 per cent of the total 
stevedoring costs on a thousand automobiles. 


By Mr. Madden: 


Q. On 10,000 measurement tons of cargo, can you esti- 
mate the average stevedoring and terminal costs other than 
automobiles? 


The Witness: Can you name a particular com- 
modity? 


[234] By Mr. Madden: 


Q. We will say cotton. A. Cotton? 


* * * 


Q. Can you compute what you would estimate to be an 
average cost of discharging 10,000 tons of baled cotton? 
A. Stevedoring and terminal, or just stevedoring? 
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Q. And how much do you estimate that to be? A. $10 
a ton, $10 per 2,000 pounds. 

Q. And the mech fund assessment on that 10,000 pounds 
at 2714 cents is the same, I take it, as 10,000 pounds of 
Volkswagen? <A. Yes, it is assessed on a weight basis. 

Q. Can you compute the percentage increase of the cost 
of discharge? A. It would be about three per cent, wouldn’t 
it, 2.72 

* * * 

Q. Mr. Horsman, you stated that you handled discharge, 
[236] unloading of cargoes for common carriers, and— 
A. Contracts. 

Q. And contracts? A. That is right. 

Q. That is chartered vessels? A. That is right. 

Q. Have you any idea about what the percentage be- 
tween those two are? A. On what, sir? 

Q. Between chartered vessels and common carriers. 
A. For what type of cargo, all cargo? 

Q. All cargo. A. Well, I can only speak for my firm. 

Q. Yes. A. About 90 per cent of it is liner business or 
common carrier. 

Q. In reference to cars, what percentage of it is Volks- 
wagens? A. I would say that they represent about 90 per 
cent of the automobiles we handle. 


[237] Q. To your knowledge, do you know of any move- 
ment of chartered cargo to the Pacific Coast that moves in 
greater volume than Volkswagen automobiles, excluding 
bulk carriage? A. If you apply it to a measurement basis, 
no. 
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Q. How about number of ships? A. Could you ask that 
question again? 

Q. How about the number of ships? A. No, the original 
question. 

Q. The movement of chartered— 


Examiner Theeman: Well, let’s read it back, the 
original question, please. 

(Record read.) 

The Witness: I think that they are the largest. 


I am only thinking of steel commodities that are 
moving in private vessels but, as I say, if you applied a 
measurement, no. Volkswagen is the largest, and in the 
number of vessels I would say that they are pretty much 
the largest contract [238] carrier here on the Pacific Coast. 


By Mr. Madden: 


Q. You have filed protests, have you not, with PMA, as 
to the impact of the measurement tonnage basis of assess- 
ment on vehicles? A. We have, and I believe that my letters 
or letters from my firm are part of the record. 

Q. And in those letters, did you state to PMA whether 
or not it was possible for you to absorb the increased 
assessment? 

* e * 
A. Whether I wrote the letter or not, we couldn’t absorb 
it, and whether I made myself clear in this letter to [239] 
Pacific Maritime Association, I don’t know. 
id e ° 
Q. Have you discussed the problem of the assessment 


on Volkswagen automobiles with other stevedoring com- 
panies who handle them on the Pacific Coast? 


Mr. Zimmerman: Yes or no. 
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The Witness: Yes. 
By Mr. Madden: 


Q. In any of these discussions, did any of them indicate 
that they thought it was possible to absorb the assess- 
ment within their operation? A. No. 


* * * 


Q. What other employer members of the PMA have you 
discussed this problem with? [240] A. Other members of 
the PMA? 

Q. Yes. A. Quite a few, Namely, Mr. Peter Teige. 

Q. I mean direct employer members, the contracting 
stevedore members, and the terminal operator members. A. 
We have discussed it at PMA meetings, the stevedores 
together have discussed this problem. 

Q. Do you recall any particular time or place when it 
was discussed? A. In January 1961, at 16 California Street, 
and I don’t know the date. 

Q. Was that a meeting of the PMA? A. I believe there 
was a meeting of the PMA that month on the establish- 
ment of the formula or format to be used for the assessing 
of various cargoes at which time it was indicated that the 
assessment would be based on ‘‘as manifested’’; then some 
weeks later Mr. Saysette clarified it, pointing out that auto- 
mobiles, regardless of what they are freighted as, would 
be on a unit basis. 

This gave us the opportunity to discuss with the other 
stevedores what they had done or what they were going 
to do, but I might point out these discussions took place 
during meetings at Pacific Maritime Association. 

Q. It would be fair to say at least that there was uni- 
form agreement that it would be impossible to absorb the 
[241] assessment among the contracting stevedores with 
whom you talked? 


* « * 
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Q. Was it the uniform opinion of the contracting ste- 
vedores with whom you talked that the assessment could not 
be absorbed by them? A. Yes, when placed on a measure- 
ment basis. 

* ® e 

[242] Q. Are either of your companies members of any 
agreements which have been filed with the Maritime Com- 
mission? A. No, sir—let me reanswer that. 

The stevedoring contractors of the Pacific Coast was 
formed last year with the approval of the Federal Maritime 
Commission. 

Q. Is Marine Terminals Corporation still a member of 
the San Francisco Bay Carloading Conference? A. Yes, 
sir. 

Q. That agreement was filed, wasn’t it? A. Yes, sir, 
some years ago. 

Q. And your Southern California company? A. Under 
the Southern California— 

Q. Carloading tariff? A. Carloaders Association. 

Q. Those agreements recite, do they not, that your com- 
panies are other persons subject to the Shipping Act? A. 
(No response.) 

Q. Are you familiar— A. I am not familiar with them. 

Q. But you are signatory parties to them? A. We are. 

Q. And to this more recent— [243] A. This Associa- 
tion, yes. 

Q. What is the purpose of this recent Association? A. 
So that stevedores with mutual problems can get together 
and talk about these mutual problems. It is something that 
we needed for many, many years. 

Q. And that agreement has been— A. Filed with the 
FMC. 

Q. Filed with the FMC? A. And approved. 


* * * 
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[244] Cross-examination by Mr. Zimmerman: 


* * * 


Q. Are most PMA assessments included in the commod- 
ity rate which you quote to Volkswagenwerk? A. The man- 
hour assessments are included in the per unit charge, yes. 

Q. Are there any PMA assessments that are not included 
other than the mechanization fund assessments? <A. No, 
sir. 

[245] Q. After the mechanization fund went into effect, 
did you offer to establish a new commodity rate with Volks- 
wagenwerk which would include the mechanization fund as- 
sessments? A. Yes. 

Q. What was Volkswagenwerk’s answer to that propo- 
sal? A. They didn’t accept it. 

Q. I would like you to look at Exhibit 9, a letter which 
you wrote to Mr. Saysette of March 9, 1961, and referring 
particularly to the fourth paragraph, did Volkswagenwerk 
advise you as to what they would do if you attempted to 
include the mechanization fund assessment in the commod- 
ity rates? A. Well, it says here—it answers it in paragraph 
4, 

Q. Yes. And what was their advise to you? A. They 
also have indicated, their agents, that if our rates are rene- 
gotiated and the assessments placed in the rate, they will 
continue to deduct the 2714 cents per measurement ton. 

Q. Now, at this time had you offered to quote them a 
commodity rate which was more than the previous commod- 
ity rate in order to absorb the mechanization fund? A. If 
I remember—I don’t know if I did it by letter [246] or 
verbally, but I informed Volkswagen that we could absorb 
the mechanization fund if it were placed on a weight basis. 
It made it less than 20 cents, if I am not mistaken. 

Q. Twenty cents per auto? A. Yes. 

Q. And you had advised them that you could absorb that 
much in your current commodity rate? A. We were ready 
to do it, yes. 
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Q. Did you offer to quote them a new commodity rate 
which was greater than your old commodity rate and still 
absorb a part of the mechanization fund on a measurement 
ton basis? A. Yes, I submitted some rates based on the 
calculation that the 2714 cents would be assessed on a mea- 
surement ton. At the time we took the experience we had 
on the last year, and the rate was not the same as it was, 
plus the assessment. It was a new rate taking into consider- 
ation the past experience and the new mechanization fund 
assessment. 

Q. And was that the proposed rate which Volkswagen- 
werk declined to accept? A. They declined to accept it on 
the basis that they would not pay the fund on a measurement 
basis. 

Q. Subsequent to that refusal, did you continue to work 
Volkswagenwerk’s cargo at the previous commodity rate? 
A. Yes. 

[247] Q. And was that rate subsequently renegotiated? 
A. Yes. 

Q. And was the rate increased or decreased? A. I be- 
lieve it was decreased. 

And has it been renegotiated since that time? A. Yes, 
it has. The procedure in most cases that all stevedoring 
rates are negotiated once a year, taking into consideration 
changes in wages, manhour assessments, and the units per 
hour in the case of Volkswagen. 

This is a practice that is done throughout the industry 
in most cases. 

Q. You have mentioned having discussions with other 
stevedores. In those discussions or at any time was there 
any agreement reached as to how each of the stevedores 
would handle the mechanization fund assessments? A. No. 
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Examiner Theeman: Did any of the stevedores 
mention how they would handle the mechanization 
fund without having arrived at an agreement? 

The Witness: It was all, ‘‘What are you going to 
do? What are you going to do?’’ 

“Gee, I don’t know.’’ 

Examiner Theeman: Did they answer all with 
this, ‘‘What are you going to do?”’ 

The Witness: There was nothing concrete. I 
think [248] some of them indicated, ‘‘Well, we are 
going to have to charge them.’’ 

Let me for the record—we bill— 

Examiner Theeman: Now, I am just talking 
about the conversations now. 

The Witness: No, sir. 

Examiner Theeman: When you say, ‘‘No, sir,”’ 
you mean what? 

The Witness: There was nothing concrete, I 
mean no specific answer that this is how we are going 
to bill it. 

Examiner Theeman: Or how we are going to 
handle it? 

The Witness: Handle it. 


By Examiner Theeman: 


Q. Do you remember the name of any of the particular 
stevedores you had the conversations with? A. Yes, they 
were all stevedores involved in this case. There was Mr. 
Ebby of California Stevedore & Ballast Company, Mr. 
Smith of Seattle Stevedoring Company, Mr. Whisnant of 
Brady-Hamilton Stevedoring Company, Portland, and I be- 
lieve John Anthony of Associated Banning Company. This 
took place, as I say, again, during the meetings of PMA at 
PMA. 
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[253] Q. Now, you mentioned handling Volkswagens 
for common carriers or liner services, as well as for Volks- 
wagenwerk. Have the mechanization fund assessments on 
the autos which you discharged for common carriers been 
paid? <A. Yes. 


[254] By Mr. Zimmerman: 


Q. You have indicated that you handle these autos both 
for common carriers and for Volkswagenwerk. Now, you 
have been assessed certain mechanization fund assessments 
in connection with the autos handled for common carriers. 
Have any part of those assessments been charged in any 
way against Volkswagenwerk? A. No. 

Q. Have any part of the assessments in connection with 
handling autos for Volkswagenwerk been charged against 
the common carriers? A. No. 


Mr. Zimmerman: I have no further questions. 
Examiner Theeman: Mr. Ransom? 


By Mr. Ransom: 


Q. This gadget or device which you purchased from 
Volkswagen and started using about three or four years 
ago, I think you said, did it result in any savings in cost 
to you? A. Yes, in claims, 

Q. In your Los Angeles operation, Mr. Horsman, did 
you since the mech fund went into being effect the elimina- 
tion of some men from the dockside part of the stevedoring 
or terminal operation? A. Yes, I believe that we asked 
for the right to [255] change something that we should 
have done years ago. It is rather embarrassing to answer 
this question, because it was an oversight as far as the 
operations go. 
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We wanted to operate the dock with men, depending 
upon the location of the cars, where they would be placed. 
In some cases we used more men on one ship and less 
the next, depending on the type of cars, the dealer arrange- 
ment, and I believe we asked the steering committee to 
give us approval to make changes on the docks down in 
Long Beach when we saw fit. 

Yes, to answer your question. Yes, there has been. 

Q. The net result was the approval of a change in work 
practice which eliminated some manhours of work? A. 
Yes. Again I say that this is something, Mr. Ransom, we 
always had a right to do, to request change in practices. 
I am afraid that we took advantage of it rather late. 

Q. Would you not agree with me that perhaps rights of 
this sort are now granted more freely and with less tur- 
moil, if granted at all, prior to the improvement fund? 
A. This was a very serious situation in Los Angeles and 
Long Beach area, which was the dockhands. 


Examiner Theeman: Excuse me just a moment. 
Could we place this, so far as time is concerned? 

Mr. Ransom: He has already testified that what 
I [256] am talking about was since the inception of 
the mechanization fund. 

Examiner Theeman: I am sorry, I hadn’t caught 
it. Continue. 

The Witness: We had this right before. This 
was a type of change that could be made before. 


By Mr. Ransom: 


Q. But what I am suggesting to you is that it might 
have been a right which you considered you had before, 
but perhaps it might not have been so easy to exercise it 
prior to the fund. Would you agree to that? A. It might. 
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Q. As a matter of fact, particularly in Los Angeles, 
whether by autos or otherwise, there has been some general 
improvement in the attitude of the workers as to changes, 
hasn’t there? A. There has been a tremendous change 
in the operation of the docks in the Los Angeles-Long 
Beach area since the mechanization fund, especially in 
palletizing, car work, depalletizing, and work like that. 
We have accomplished much on that, yes. 

Q. Has there been a general improvement since this 
mech fund in matters of work stoppages, let’s say, work 
stoppages or wildcat strike, and things like that? A. Yes, 
sir, 

[257] Q. And that redounds to the benefit of the entire 
industry? <A. Yes. 

Q. Has there been an improvement in such things as— 
I guess it is known as slowdown practices among the men? 
A. In isolated cases, we still have the problem, but the 
attitude of the regular longshoremen is that he works the 
best he can, and then as I say, in isolated cases, you also 
have that problem of either deliberate or a slowdown, or 
they don’t occur as they have in the past. 

Q. But in general, the attitude has improved since the 
mech fund? A. The attitude? 

Q. Yes. A. Yes. 

Q. Leaving automobiles aside for the moment, are there 
cargoes which have resulted in no productivity increase 
since the mech fund, and are there cargoes which have 
resulted in productivity increases both ways? Is that 
right? A. Yes, but in general the tons per hour have not 
changed. 

Q. Then that doesn’t change your answer to me that 
it is, ‘‘Yes,’? in some cases and ‘‘No’’ in others? A. I 
would say in general, since the mechanization fund, to be 
very honest with you, we have not seen an [258] increase 
in tons per hour. We are enjoying less work stoppages, 
but we could not increase production. 
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Q. Have you ever handled Renaults? A. Yes, sir. 

Q. Do you happen to know what the weight of a Renault 
is, and its measurement tonnage? A. It is approximately 
the same as a Volkswagen. Let’s take the Dauphine. 

Q. Yes. <A. I think it measures about the same as a 
Volkswagen sedan, and it weighs—its weight is about com- 
parable. 

Q. What about Fiat? A. That would also run—Fiats, 
Renaults, and Volkswagens—about the same. 

Q. Is the Renault an air-cooled engine? A. No, that 
is water-cooled. 

Q. Would the fact that the Volkswagen is an air-cooled 
engine result in its being somewhat lighter? A. I don’t 
know. 

Examiner Theeman: Do you know that? 
The Witness: I don’t know. 


By Mr. Ransom: 


Q. Have you handled Fiats? A. Yes, sir. 

Q. In your handling of Renaults and Fiats, have you 
oo. 

[260] Q. Whatever contracts have been made, have 
Volkswagen been aware that there has been as part of 
the costs that make up your bill, this measurement ton 
assessment for dues? A. I believe that they would be 
aware. It was a very extensive negotiation. 

Q. Then you know there was? A. Yes. 

Q. Have they complained about that one to you? <A. 
Germany has a tendency to complain about all costs. 


(Laughter.) 


Q. They haven’t refused, as they did with respect to 
this mech fund assessment, called it out? A. Franz Klaffs, 
when he was associated with [261] Volkswagenwerk, made 
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it a point to ask the question to me why the cargo dues 
were placed on a measurement basis, rather than on a 
weight basis, and my answer was that I gave him a copy 
of Mr. Saysette’s letter of September 1958, and I think 
this is what we have to do. 


* * * 


Q. In other words, it didn’t get the same treatment as 
the mech fund? A. No, sir. 
Q. By them? A. No, sir. 


[262] Q. Do you recall a membership meeting in Jan- 
uary 1961 when the program was voted on? A. What was 
the date of that? 

Q. January 11, 1961. A. No, I was in the East. How- 
ever, members of my firm were there. 

Q. Do you happen to remember whether your firm 
voted yes or no on it?) A. I don’t remember, but I don’t 
think there were any assenting votes. 

Q. Pardon? <A. I believe that we did vote for it. 

Q. That you did vote for it? [263] A. I can’t say, but 
I am pretty sure we did. 


* * * 


[264] Mr. Zimmerman: I found that I had 
skipped one technical question, and I can take it 
either before or after. 

Examiner Theeman: Why don’t you take it? 
It might affect Mr. Madden’s questions. 


By Mr. Zimmerman: 


Q. Now, in connection with the manhour assessments 
for terminal services, has that assessment been paid by 
Marine Terminals in connection with the handling of 
Volkswagen autos? <A. Yes. 
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Q. And that assessment is not in question in your liti- 
gation with Volkswagenwerk, is that right? A. I don’t 
think so. I hope not. 


(Laughter.) 
Mr. Zimmerman: Thank you. 
Examiner Theeman: Mr. Madden. 


Redirect examination by Mr. Madden: 


Q. Mr. Horsman, Mr. Zimmerman mentioned that the 
rates were renegotiated after this base period of 1961, and 
you said that it had been renegotiated at a lower rate. 
Has it been renegotiated again since that? A. Oh, yes, 
since Mr. Curtis has been a part of the Volkswagen organi- 
zation, he negotiated after each change in wages the first 
Monday of June each year. 

[265] Q. And has the rate been lower or raised? A. 
They are enjoying a lower rate than they were in 1961. 

Q. Has there been any other charge that has been 
changed in that rate, for example dead time? A. Oh, yes. 

Q. You might explain briefly what the effect of that 
change in the dead time means. A. Because of the type 
of cargo, one commodity per vessel, we took the risk at one 
time of having dead time. Dead time is a period of time 
between when the operation is completed by the men until 
the time they are guaranteed. This can be a substantial 
amount of money, depending upon the circumstances or the 
mood of the men, and at one time we absorbed all the dead 
time. 

Examiner Theeman: By guaranteed, you mean 
under the labor contract? 

The Witness: Yes, sir. The recent negotiations, 
the principal’s agent, Mr. Curtis, and Wolfsburg, 
agreed that we have a formula now for dead time 
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where our firm cannot be hurt as much now as it 
was in the past. They are willing to pay us for a 
certain percentage of the dead time. It is a formula, 
and it is a rather complicated formula, and I think 
it is a very fair approach to the dead time problem 
that we have in the industry. 


[267] Q. When you mentioned the assessment for dis- 
charging Volkswagens from common carriers had been 
paid, those assessments, I take it, were paid by your firm 
to the PMA fund? A. Yes, and we collected. 

Q. You collected it from whom? A. The steamship 
operator. 

Q. The steamship operator? A. Yes, sir. 

Q. You have no knowledge, then, whether the steamship 
operator collected it from Volkswagen or not, do you? 
A. No, I don’t, but I believe that it hasn’t, because one of 
the largest common carriers of Volkswagen told me on a 
common carrier basis that he could not pass that cost on 
to Volkswagen. 

[268] Q. That was the owner’s agent out here for the 
company? A. That was the owner’s representative, speak- 
ing for the owner. 

* * * 

[272] Whereupon, Peter Curtis was called as a witness 
by and on behalf of the Complainant and, having been first 
duly sworn, was examined and testified as follows: 


Direct examination by Mr. Madden: 


Q. Will you state your name. A. Peter Curtis, C-u-r-t-i-s. 

Q. And what is your position? A. President, Automar, 
Inc., 260 California Street, San Francisco. 

Q. Prior to your position with Automar, Inc., with whom 
were you associated? A. I was vice-president, Winchester 
Agencies, Inc., San Francisco. 
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Q. In your duties in these two positions, did you have 
an association or perform services for Volkswagenwerk 
AG? A. Yes, I brought to Winchester Agencies the agency 
representation of the vessel under charter by Volkswagen. 
I had an agency in San Pedro which handled the Volks- 
wagen [273] charter ships before I joined Winchester. 
The Volkswagen extended that representation to my new 
employer when I joined them. 

Q. Would you describe briefly what this service con- 
sists of? A. There are two functions. One is a husband- 
ing agency function; that is to say rendering port agency 
services to the vessel or vessels themselves. 

Q. All right. A. Secondly, commencing in August 1961, 
the representation was extended to that of Volkswagenwerk, 
called coordinating agent. In that capacity, the coordinat- 
ing agent is supposed to assist Volkswagen in negotiating 
stevedore contracts, selection of stevedores, and terminal 
operators, liaison with the distributors of the automobiles. 
I think that is about it. 

Q. Liaison with the distributors was for the purpose of 
delivery? A. Delivering the automobiles to the distribu- 
tors. 

Q. How are vessels brought to the Pacific Coast from 
Germany by Volkswagen? A. How are vehicles brought 
or vessels? 

Q. Vehicles. A. Presently there are two methods. One 
is under berth term arrangements with common carriers. 
At the present [274] time that consists of berth terms ar- 
rangements with Hanseatic Vaasa Line, and with Walle- 
nius Line. It is—it has in the past also included Fred Olson 
Line. The other method is under vessels under time charter 
by Volkswagen, under lump sum FIO single-voyage 
charters, and by vessels under contracts of afreightment 
for the consecutive voyages. 


* * ° 
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Q. In time charter and consecutive voyage, FIO type 
of arrangement, whose responsibility is it to obtain the dis- 
charge of a vessel? A. The charterer. 

Q. And that would be Volkswagen? A. That is Volks- 
wagenwerk. 

Q. And your function in that connection is what? A. To 
assist Volkswagen in negotiating stevedoring contracts, 
to make recommendations to Volkswagen on stevedore 
contracts. When I say stevedore, I mean including [275] 
stevedore and terminal, and to cooperate with the stevedore 
terminal operator and, at the same time, supervise the 
stevedore terminal operator’s performance. 


” * * 


[276] Q. Do you know how many chartered vessels per 
year come to the Pacific Coast during, say, 1961 and 1962? 
A. In 1962 we averaged approximately three and a half 
chartered vessels a month. 

Q. How about 1961, was that more or less? A. There 
would have been fewer vessels in 1961. 

Q. To your knowledge, are there any other charter 
vessels carrying cargo to the Pacific Coast, other than bulk 
carriers that move in as great a volume as Volkswagen? 
A. I know of no other dry cargo movement with charter 
vessels, bulk or otherwise, that is as large as Volkswagen’s 
charter operation, from the point of view of total dead- 
weight tonnage of the vessels engaged, or in the number of 
vessels engaged. 

Q. How are the vehicles that are shipped by Volkswagen 
[277] on these chartered vessels manifested? A. Per unit. 

Q. Has that been the case as long as you have represented 
Volkswagen? A. Yes. I should point out, Mr. Madden, 
however, that when I say manifested, there is no freight 
shown on the charter ship manifests. Many of the charter 
ships are under a time charter. Many of the ships are under 
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a lump sum FIO. Volkswagen always manages to put as 
many cars aboard as they can squeeze in. 

Q. The manifest that is prepared, does it show weight? 
A. It always shows weight in kilos. 

Q. Does it show measurement? A. There have been 
some cases, I would say generally isolated cases, where 
measurement has been shown as well as weight on the 
manifest. Many of the agents who perform the husband- 
ing and documentation services at the loading port are 
agents handling many, many types of vessels, and in most 
liner trades both weight and measurement is shown on the 
manifest. 

That is the reason why some of the manifests have shown 
weight and measurement for the cars. 


[281] Q. Can you make a comparison of a typical 


charter shipment of Volkswagens with respect to their 
weight, as compared to their measurement? A. Yes. 

Q. Will you do so? A. Mr. Herzfeld yesterday I believe 
when off the record referred to the egg-shape or egg type 
models of Volkswagens, which appeared in recent ad- 
vertisements, and let me use that expression to describe 
the cars, which are smaller and are in silhouette perhaps 
somewhat similar to an egg, which would include the sedan, 
the sun roof sedan, the convertibles, and the Ghia coup, 
and then let us refer to the others as box-shaped vehicles, 
which will include all of those in the transporter category, 
including the pick-up truck. 

The average weight of the egg-shaped vehicles is 1,643 
pounds each. The short ton equivalent is 0.8, or eight- 
tenths of a weight ton. The cubic measurement of the 
egg-shaped vehicles averages 312 cubic feet, which converts 
to a measurement ton of 7.8. 

The measurement as seen is almost ten times that of 
the weight. The box-shaped vehicles will average 2,193 
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pounds, or a short ton equivalent of 1.1 ton. The average 
[282] cubic of the box-shaped vehicles is 45 cubic feet, or 
a measurement ton equivalent of 11.4 measurement tons. 

As it will be seen in the box-shaped vehicles, the measure- 
ment exceeds ten times its weight. In the charter ship move- 
ment during ’62, and continuing now into ’63, out of every 
four units my impression is that the distribution would 
be three units in the egg type, and one in the box type. 

If we apply that three to one ratio, we come out to an 
average of the four units, each one would be 0.9 short 
tons in weight, and 8.7 measurement tons. 

Q. From a study of your records on the cost of dis- 
charging these vehicles during 1962, can you state the 
average discharge production that was accomplished per 
gang hour? A. Well, let’s put it this way, that Marine 
Terminals Corporation and Volkswagenwerk have agreed 
that they will consider that the stevedoring rate for the 
year beginning September 1962, and running for 12 months, 
will be based on 16.54 autos per gang hour at San Francisco, 
and 17.75 autos per gang hour at Long Beach, which we all 
considered to be the net discharging average for the 12 
months ending December 1962, in the actual discharge of 
the Volkswagen charter vessels, exclusive of the dead time. 

That would convert, assuming you had an equal number 
of cars, to the Los Angeles area and here, and it is [283] 
approximately, that would work out to an average of 17 
autos per gang hour which, on the basis of the weights and 
measurements referred to previously, would work out to 
an average production per gang hour of Volkswagen autos 
of about 15.3 short tons per hour, and correspondingly 
to 148 measurement tons per gang hour. 

Q. Now, what would be the average gang hour weight 
during a typical shift of eight hours? A. Assuming six 
hours straight time, two hours overtime to make up a 
normal eight-hour shift, the wages alone, exclusive of in- 
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surance, taxes, and any PMA assessments, would amount in 
San Francisco, for a typical Volkswagen auto gang, $69.17 
per gang hour, utilizing 18.75 men per gang; and at Long 
Beach $76.72 per gang hour average wages, with 21 men 
per gang. 

If again we assume, and it is reasonably close, that it 
is approximately 50 per cent Long Beach and 50 per cent 
San Francisco, the charter vessel average will be $72.95 
per gang hour for the California ports. 


Examiner Theeman: Give me that figure again. 

The Witness: $72.95, Mr. Examiner. 

On the basis of average production, that we pre- 
viously talked about, in other words, 15.3 short tons 
of automobiles, or 148 measurement tons, on—those 
gang hour costs of $72.95 in California ports versus 
15.3 short tons [284] is the equivalent of $4.76 per 
short ton average. 

$72.95 in wages versus 148 measurement tons 
would be the equivalent of 49 cents per measurement 
ton, if we applied the wages againt measurement 
tons, emphasizing there that those are wages, no 
fringe assessments or insurance attachment or over- 
head. 


By Mr. Madden: 


Q. Now, if the mech fund assessments are added to 
these wages, what is the effect upon the comparative cost? 
A. It is just a question of dividing and multiplying the 
factors we have already had which, if you base your assess- 
ment on a measurement ton, the mech fund assessment 
would be 2714 cents versus wages of 49 cents per measure- 
ment ton. 

In other words, the mech fund would represent a cost 
equal to 56 per cent of the basic wages. If applied to a 
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weight ton, however, the mech fund of 2714 cents per short 
ton and wages, as we said above, $4.76 per short ton, the 
mech fund equals 5.8 per cent of the wages. 

In other words, when the mech fund is applied on a 
measurement ton basis, speaking only of wages, now, the 
mech fund equals 56 per cent of the wages, and when it is 
on a weight ton assessment it equals 5.8 per cent of the 
wages, 

* * * 

[285] Q. Are you familiar with what the total payroll 
during 1962 was for the ILWU in San Francisco? A. Well, 
the Pacific Maritime Association put out an annual report 
for 1962 on April 15th, of which there is a graph which 
shows shoreside wages, California, Washington, Oregon, 
and it shows wages for 1962 in that category of $103,953,362. 

Q. Does the amount of the mech fund assessment appear 
in that report? A. I couldn’t find it, but it did appear in 
the records under Exhibit 49. 

Q. And how much was that? A. The mech fund col- 
lections from Exhibit 49 for 1962 amounted roughly to 
$5,200,000. 

Q. What percentage is that of the total wages paid to 
[286] longshoremen during 62? A. That would mean 
the mech fund collections for 1962 represent an average 
funding burden of about five per cent of the total wages 
paid. That is on all cargo, apparently. 


* * * 


[291] Q. Would you state who are presently discharg- 
ing Volkswagens for Volkswagen under the charter? A. 
In Seattle it is Seattle Stevedore Company. In Portland 
it is Brady-Hamilton Stevedore Company; in San Fran- 
cisco, Marine Terminals Corporation; in Long Beach, 
Marine Terminals Corporation of Los Angeles. 

Q. Do you know if there are any additional companies 
who discharge Volkswagens for the liner companies? A. 
(No response.) 
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Q. Could you name the others? A. Not reliably. I 
know that California Stevedore & Ballast in San Francisco 
is doing the work for one of the common carriers, and 
Associated Banning in Long Beach is, or Los Angeles, is 
doing the work for another one of the common carriers. 


Cross-ezamination by Mr. Ransom: 


[301] Q. And you are aware in negotiating for Volks- 
wagen that that has been included in one of the costs? A. 
Yes. 

Q. And that has been since you first started in this op- 
eration? A. I wasn’t aware of it when I first started in the 
operation. I found out about it after I got into it. 

Q. Were you aware that the mech fund had undergone 
a change from 27% cents a ton, relating to stevedores, 
to 2414, cents, and then a 15-cents per man hour for clerk- 
ing? <A. Yes. 

Q. And the 15 cents per man hour for clerking has been 
included in the rate and payable? A. It is included in 
the rate in California and has been paid. In Oregon and 
Washington, it is billed separately, in addition to the com- 
modity rate, and has never been contested by Volkswagen, 
and has been paid, in addition to the other commodity 
rates. 

Q. It has been what? A. It has never been contested by 
Volkswagen, and has been paid in addition to the commodity 
rates. 

Q. It has been paid? A. The reason being that our 
stevedoring order for Washington and Oregon provides 
that our super cargo checkers are not included within the 
commodity rate. 

* s * 

[304] Q. Has Volkswagen or you particularly made a 
study of the Matson operation in their auto transportation? 
A. I am familiar with their cage system, as they call it, 
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in general terms. That is all. It is our understanding it is 
working out quite well. 

Q. Pardon? A. It is our understanding it is working 
out quite well. 

Q. Has Volkswagen made any attempt, to your knowl- 
edge, to take advantage of the Matson operation, the Matson 
type operation, to improve its own methods of bringing 
cars in and discharging them? A. The newest vessels that 
move into the Volkswagen charter trade will come in in 
May, and they are going to be larger than we have had up 
to now, and they are an improvement over existing Volks- 
wagen charter ship arrangements, rather than adopting 
what I call Matson’s plan. 

You have different elements involved. You have a very 
expensive per diem cost on American flag operations. Your 
per diem cost on European flag vessels will be less. Your 
investment in Matson type operations for modification of 
the vessel is probably greater than the investment made on 
the European auto carriers, but it is our impression that 
production per gang hour on the type of vessel that Volks- 
wagen has had in its trade since 1961 is comparable with 
the new [305] innovation that Matson has, so there is really 
not any reason for Volkswagen to change. 

Q. Have you obtained from Matson any figures as to 
how they have increased their production since the mech 
fund went int A. We have not talked to Matson directly. 
We are always glad to listen. 

Q. So would your new vessels call for a change in 
method of discharging? A. No, it would be the same. 

Q. Volkswagen Company has not, then, attempted to 
follow a system of drive into a cage and drive off on the 
vessel? A. No, that is the system I thought you were 
talking about. No, we have not. The return haul of the 
vessels in the trade from Europe to the Pacific Coast is 
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different than ships in the trade from the Pacific Coast to 
Honolulu, and coming back from Honoluly, all of which 
enters into the picture of why you design a ship a certain 
way. 

Q. You gave some figures on the number of man hours 
per Volkswagen currently. A. Yes. 

Q. Do you have those figures? A. Was that me, or was 
that Mr. Horsman? 

Q. Ididn’t hear you. [3808] A. No, I don’t have that. 

Q. And the Pacifie Coast-European Conference is from 
the United States? A. It is an eastbound tariff. Is that 
right? 

Q. I am not sure whether I understood your testimony 
about when the M&M fund went in, and the offers and 
acceptances between you and Marine Terminals on their 
stevedores. 

Do you disagree with what Mr. Horsman said on that 
subject this morning? A. To what subject are you refer- 
ring of Mr. Horsman? 

Q. I am referring to Mr. Horsman’s statement that 
they proposed to you a rate after the mech fund went into 
effect which was more than the prior rate, but not more 
than by the amount of the mech fund assessment. A. Well, 
that would be one area where I think I might disagree 
just slightly, but I don’t think that Mr. Horsman’s pro- 
posal was even acknowledged by Volkswagen. Volks- 
wagen has consistently said they considered the measure- 
ment ton assessment utterly unfair, and they have had 
nothing to do with it. 


Examiner Theeman: Mr. Ransom, my notes indi- 
cate that when Mr. Curtis was referring to the testi- 
mony by Mr. Horsman that he was referring to the 
terms of the contract with Volkswagen rather than 
negotiations. 
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Mr. Ransom: Well, that is what I am really 
asking [309] him about. My notes show that he said 
that Marine Terminals was asking for an increase 
to cover the cost of the M&M fund, and I am trying 
to develop whether he disagrees with my understand- 
ing of Mr. Horsman’s testimony when they asked 
for an increase to cover part of the cost of the 
M&M fund. 

Examiner Theeman: All right, ask him now. 

The Witness: There was one proposal of Marine 
Terminals made that had the effect that Marine 
Terminals was going to absorb a few pennies of the 
two dollars and some-odd assessment per car. 


By Mr. Ransom: 


Q. Isee. A. And it is my recollection that Volkswagen 
did not answer that on the ground I stated. 

Q. When you stated that the non-member stevedore 
that you consulted with on this, would that be the Oakland 
Dock & Warehouse Company, or something like that? 
A. They were one. 

Q. And you stated they said they would come up with 
some alternative arrangement? A. Yes. 

Q. Would you explain that a little clearer? A. We did 
not encourage them. 

Q. Pardon? A. We did not encourage them with an 
alternative [310] proposal. The relationship with the 
stevedores has been a good one. The stevedores have done 
a good job, and we are hopeful that we will never have to 
make a change. 

Q. Then it isn’t your position that Volkswagens or 
automobiles are the only cargo which would pay more on 
a measurement ton assessment than on a weight ton assess- 
ment? A. I was interested in Mr. Horsman’s testimony 
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about the house trailer. I think that is an interesting 
example of another one of them. 

I haven’t thought independently of any others that 
would pay as big an increase. 

Q. That wasn’t my question. My question is, you don’t 
contend that other cargo assessed on a measurement basis 
wouldn’t pay more because they are assessed on a measure- 
ment basis than they would if they were assessed on a 
weight basis? A. I am sorry, I don’t get that question. 


Examiner Theeman: Will you repeat the ques- 
tion, please. 


By Mr. Ransom: 


Q. Maybe I can restate it. Any cargo that is assessed 
for the M&M fund on a measurement basis is going to be 
paying more than if it were assessed on a weight basis. 


Examiner Theeman: Is that a statement or a 
question, Mr. Ransom? 
* * * 
[316] Frepvertck F. Noonan was called as a witness 


by and on behalf of the Complainant and, having been first 
duly sworn, was examined and testified as follows: 


Direct examination by Mr. Madden: 


Q. Will you state your full name, please? A. My full 
name is Frederick F. Noonan, N-o-o-n-a-n, business address 
310 Sansome Street, San Francisco. I am president of 
Waterman Corporation of California. 

Q. Waterman Corporation of California represents 
Wallenius Lines? A. Yes, we are Pacific Coast agents for 
Wallenius Lines. 
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[317].Q. Is Wallenius Lines a common carrier by 
Water? A. Yes, they are. 

Q. Do they carry Volkswagens to the Pacific Coast? 
A. Yes, they do. 

Q. Under what terms of carriage, what are the terms 
of the carriage when they carry Volkswagens? That is, 
are they berth terms? A. Yes. 

Q. Or FIO? A. No, the ocean freight rate is a unit 
rate, and it is a berth term rate where the vessel pays for 
the loading and discharging. 

Q. How are Volkswagens manifested by Wallenius 
Line? A. By unit as a rule. 

Q. Do they indicate the weight on the manifest? A. I 
am not really certain. I believe the weight and cube are 
both indicated, but I would have to check that. 

Q. The freight rate is per unit? A. Correct. 


[318] Q. You are familiar, are you not, with the so- 
called mech fund assessment? A. Yes. 

Q. Or M&M fund assessment? A. Yes. 

Q. Since the inauguration of the mech fund assessment 
[319] in 1961, has your discharging stevedores included 
the cost of that assessment in their billing for discharge 
of Volkswagens? <A. Yes, they have. 

Q. In billing, that billing is to Wallenius Lines? A. In 
care of Waterman Corporation in California, yes. 

Q. Has Wallenius Lines protested against the assess- 
ment? A. Yes. When the charge was initially assessed, 
it represented a substantial increase in the overall steve- 
doring and terminal charges, and not only did we protest 
but we refused to pay it for several months in the early 
part, I believe, of 1961. 
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[320] Q. When you say a substantial increase, can you 
give an approximate percentage increase? A. Approxi- 
mately 30 per cent. 

* * * 
Cross-examination by Mr. Zimmerman: 


* * * 


[322] Q. What is the freight rate that Wallenius Line 
charges for carrying each Volkswagen? <A. Well, the 
freight rates vary, depending on the size of the car. They 
have a tariff, and I think the ocean freight [323] probably 
starts at 150 and go up, depending on the large Mercedes 
cars paying a higher freight rate. 

Q. It is not a special rate for Volkswagens, it is a rate 
for any auto? A. Correct. 

Q. And the rate depends— A. Each type and model 
of car has its own ocean freight rate. 

Q. Each type of car has its own rate? A. Right. 

Q. So there is a special rate for Volkswagens? A. Well, 
Volkswagen has several different sizes and shapes, as you 
are well aware. 

Q. Yes. A. And each size has a different rate. 

Q. I mean does the tariff have a rate for Volkswagens, 
or does it have a rate for different sizes of autos? A. No, 
Volkswagens are listed as an auto, as a Simca, British 
Ford—you name it— every car in Europe, we attempt to 
carry from Europe to the Pacific Coast. 

Q. And every car is listed by make in the tariff? A. 
Make and model. 

Q. Make and model? A. Yes. 

Q. Does the tariff refer to the size of the car in [324] 
establishing the rate, or does it just refer to the model in 
establishing the rate? A. Well, the tariff on some pages 
shows the actual measurement of the car, and the ocean 
freight rate. 
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Q. Aside from the tariff items covering Volkswagens, 
as particular autos, does Wallenius Lines have any sep- 
arate contract with Volkswagen? A. Not that I am aware 
of. They may well have, but I have no direct knowledge 
of this. 

Q. You mentioned an understanding with your steve- 
dores as to refunding the assessments if this dispute were 
resolved. Is there any agreement in writing? A. No, this 
was entirely verbal. 

Q. And you say that for the last approximately three 
months you have not paid the assessment, in any case? 
A. I believe on two vessels we made some temporary 
arrangements to pay these into an escrow agent locally. 


* * * 


[325] By Mr. Ransom: 


Q. Mr. Noonan, your tariff as to cargo doesn’t show 
the M&M fund as a separate assessment, does it? A. The 
tariff filing itself, you mean? 

Q. Yes. A. No, nowhere in the tariff filing is the M&M 
assessment. 

Q. Your tariff rate includes all discharging costs? <A. 
The tariff is berth terms, correct. In other words, the 
carrier absorbs all discharging costs. 

Q. Yes. The tariff was not amended at the time of the 
M&M fund or the mech fund assessment to give an increase 
in your price for autos, was it? A. Not that I am aware 
of, no. 

Q. You said $150 to a certain figure. Are you quoting 
from memory the freight rate on a Volkswagen of any 
kind from Europe, or were you just picking that figure out 
of the air? A. I don’t know the exact figure, but I don’t 
believe I am too far off. 

Q. Well, does Wallenius Line belong to the inbound 
conference from Europe, or is it a non-conference carrier? 
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A. They are an independent carrier. They do not belong 
to a conference. 

Q. Do you happen to know what the conference rate is 
on a Volkswagen sedan from the port of loading to the 
West ** * 


[330] By Examiner Theeman: 


Q. In early 1961, you protested and refused to pay the 
mech fund assessment. Do you know whether that was 
the same position taken by the other common carriers? 
A. I am trying to recall exactly who was present at this 
meeting that we had with the PMA board of directors on 
this, and I feel certain that all or, let’s say, many of the 
other common carriers engaged in the carriage of cars 
from Europe to the Pacific Coast were present there. All 
were present, or were represented by their stevedore con- 
tractor—let’s put it that way—and it is my impression 
that they were all very unhappy about this sharp increase 
in the cost. 

Q. This was in the nature of a protest meeting? <A. 
Yes, it was a meeting held with the directors of the PMA 
in which the Volkswagen representatives presented [331] 
their views, and several of us also presented our views 
at that time. 

* * * 

[341] Whereupon, Pav Sr. Sure was called as a wit- 
ness by and on behalf of the Pacific Maritime Association, 
Intervenor, and, having been first duly sworn, was examined 
and testified as follows: 


Direct examination by Mr. Ransom: 


Q. Mr. St. Sure, would you state your full name for the 
record, please, sir. A. Paul St. Sure. 
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Q. What is your present position? A. Well, I am pres- 
ident of the Pacific Maritime Association, and I am also a 
member of a law firm, St. Sure, Moore & Corbett. 

Q. How long have you been the president of the Pacific 
[842] Maritime Association? A. Since March of 1952. 

Q. Will you describe your duties as president of the 
Pacific Maritime Association? A. Well, I am the principal 
executive officer of Pacific Maritime Association, which is an 
incorporated non-profit organization of employers engaged 
in operating steamships, operating as stevedores in the vari- 
ous ports on the Pacific Coast, and as terminal operators. 

The membership includes approximately 150 companies, 
and my duties are to act as executives in supervising the 
operations of the various departments of PMA, and pri- 
marily, in addition to that, to act as labor negotiator for 
labor contracts between the members of the PMA and the 
various Maritime unions, and to supervise the administra- 
tion of those contracts. 

Q. What would you say was the principal function of 
PMA, as such? A. Well, the primary function of PMA is 
to negotiate and administer labor contracts with the off- 
shore and onshore maritime unions affecting operations on 
the Pacific Coast under a unit defined by the Labor Board 
with regard to longshore functions, and under a master con- 
tract likewise certified by the Labor Board for a unit em- 
bracing all American flag vessels headquartered on this 
Coast. 

[343] Q. Would you state whether the Pacific Maritime 
Association is a rate making group or rate making confer- 
ence? A. No, we have no connection with and no responsi- 
bility for rate making. Indeed, our concern is merely the 
negotiation of wages, hours, and working conditions for the 
people within the units that I referred to. 

Q. Does the PMA function through committees, through 
boards of directors? How does it operate? A. Well, we 
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have—I will describe the staff structure of PMA first. There 
are probably 150 employees of Pacific Maritime Association. 
The organizational structure is a president—I am speaking 
of staff structure now—there are three vice-presidents, one 
a vice-president in charge of finance, Mr. Saysette, a vice- 
president in charge of labor relations, Mr. Goodenough, a 
vice-president-administration, Mr. Dellwig. 

We have a director of offshore labor relations, manager 
of the contract data department, and an accident prevention 
bureau. 

We have other staff members who attend such things as 
unemployment insurance claims. We likewise operate a cen- 
tral pay office for stevedores and terminal operators in each 
of the major ports. We have area officers with an area 
manager at each of the following port cities: Seattle, Wash- 
ington; Portland, Oregon; San Francisco, California; and 
[344] Los Angeles-Long Beach, California. 

They in turn have staff assistants. 

The membership structure of PMA, as well as the cor- 
porate structure, provides for a board of directors and ex- 
ecutive committee, and various standing committees such 
as one referred to as the Coast Steering Committee, as well 
as negotiating committees of operating people. 

The number of operating people available who serve on 
the committees are reasonably few. Therefore, there is a 
good deal of interchange of responsibility from the point of 
view of the committee set-up, but the industry members do 
participate very actively in the day to day administration 
of the contracts, the administration of the functions of 
PMA, and in the actual negotiation of contracts with the 
various unions, though I am the official negotiator and the 
spokesman during these negotiations. 
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Q. Is the steering committee involved in the labor nego- 
tiations? A. They are involved both in the negotiations of 
labor contracts, and also in the administration of the con- 
tracts on a day to day basis. 

Q. What union represents the longshoremen and marine 
clerks? A. The International Longshoremen and Ware- 
housemen’s Union. 

[345] Q. Is that certified by the NLRB to act for them? 
A. Following the 1934 so-called general strike, they were 
certified as representing the composite unit on the Pacific 
Coast, covering all longshore operations at all ports from 
the Canadian border to the Mexican border, and particularly 
certified as the bargaining representative of workers em- 
ployed by Pacific Maritime Association members. 

At that time, the membership was in an organization 
known as the Waterfront Employers of the Pacific Coast, 
which had subsequently merged into Pacific Maritime As- 
sociation. 

Q. And the Pacific Maritime Association, then, is an em- 
ployers group that are bound together to negotiate with the 
various unions? <A. It is an association of employers which 
is a pattern which exists on this coast in many industries, 
and the sole reason for the association, apart from the 
things that have branched out, such as accident prevention 
and other functions, but the primary reason for the organi- 
zation existing is to bargain as the employer representative 
for this union. 

Q. Do you represent through your law firm other em- 
ployer groups in other industries? A. Yes, the pattern I 
mentioned of employer associations for bargaining purposes 
developed largely on this [3846] coast, beginning in 1936. 
After the passage of the Wagner Act, and since 1936 my 
firm and I have actively and still actively participate in the 
negotiation of multiple employer negotiation contracts with 
the labor unions in the fruit and vegetable canning industry 
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through an association known as the California Processors 
and Growers, which comprise about 80 per cent of the total 
fruit and vegetable pack in California, and in turn about 40 
per cent of the national product. 

Also, the Milk Product Manufacturers Association, a 
group of manufacturers of milk products such as condensed 
milk and dried milk cheese, butter, and other milk products, 
a similar association that has a contract for I would say 80 
or 90 per cent of the employers in this field in California, 
all of the major advertised brands, and many farmer co-ops. 

Here again these associations bargain on a unit basis 
usually after certification by the Labor Board of a master 
unit. Also, Retail Merchants Association of Alameda 
County, a group of retail department store operators who 
have similarly bargained on a group basis since 1936 or 7, 
and other groups, the Fluid Milk Distributors, in the entire 
Central Valley, and the metropolitan areas, and we have 
also represented other multi-employer groups in various 
other industries over a period of the last 30 years. 

[347] Q. I think you have pretty well demonstrated 
that you are fairly well acquainted in the labor negotiation 
field. What I would like to ask you next is the process 
by which these other employer groups have bargained for 
wages, working conditions, fringe benefits, similar to or 
dissimilar to that which is undertaken by PMA. A. No, 
the pattern of bargaining or the method or technique of 
bargaining for a multi-employer group is much the same. 

The groups really are based upon a common interest 
in that they are operating in the same area of either 
production or providing service. They are competitors 
from the standpoint of gaining business, and their price 
operations in that connection, but they have the community 
of interest that either voluntarily or by compulsion re- 
quires them to deal with the labor that they hire as a group. 

I say some voluntarily and some under compulsion. 
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Many of these associations came together as a voluntary 
act of the competing employers. I thing PMA is one 
exception of this. I think it came together by govern- 
ment direction, and the members are actually required 
to negotiate and operate on a coastwide basis by reason 
of the Labor Board action on the composite unit for 
longshoremen, particularly even though the employers 
themselves historically preferred to negotiate at least on 
a port basis, but PMA, since the [348] mid-30’s has been 
the type of multiple employer organization I have de- 
scribed. 

Q. You are generally familiar, are you not, Mr. St. 
Sure, with the history of the ILWU and the labor negotia- 
tions and work practices on the West Coast? A. Yes, I am. 

Q. Would you, as background to this mech fund plan, de- 
scribe if you will the trend from, let’s say, 1934 up to the 
late 1950’s of the longshore work practices and the wage 
and benefit trends? A. Well, beginning with the maritime 
strike of 1934, which led to the coastwise unit and the 
initial ILWU contract, I have had familiarity with the 
operation because my first work in labor relations began 
in 1934 in connection with that strike and, although I did 
not become associated with Pacific Maritime Association 
until 1952, the fact that this is a maritime community re- 
quired that during all of the period intervening between 
34 and ’52, that anyone in the field of labor relations 
maintain some familiarity with what went on on the 
waterfront, because it cut across the entire economy. 

Beginning in 1934 until 1948, following a second mari- 
time strike in 1936, which was a bitter strike, the relation- 
ship between the employer group on this coast of mari- 
time labor relations and the ILWU was generally described 
[349] as a bad relationship. 

Books have been written about it to describe the con- 
tinuing pressures of the union to apply more and more 
restrictive work rules, both during negotiations and by a 
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process of job action, slowdown, and this involves such 
things as the addition of men that were not required on 
the job, the limitation of sling load limits, and a large 
variety of work practices that resulted in a declining pro- 
ductivity in all ports on this coast. 

In 1948, the further bitter strike occurred which had 
over a hundred days duration. It involved a Taft-Hartley 
injunction which did not operate as a cooling off period, 
but by the union’s own description involved a heating 
up period, and when the Taft-Hartley injunction expired 
the strike was resumed and continued for a long period. 

Now, this strike resulted from an either philosophical 
or political difference, based on the theory that the Mari- 
time would not do business with Communism. This was 
adopted by the ILWU that they would not permit their 
officers to take the oath under Taft-Hartley, and this 
became a strike issue. 

Beginning with that period, and after this long strike, 
an attempt was made by the employer group to improve 
relationships as between the union and the employer group, 
and this developed into what was known as the ‘‘new 
look,’’ [350] and when the strike finally was accomplished 
and settled, and the union had made very spectacular 
gains, both in the area of wages and the adoption of one 
of the first industry pension funds, there was a good deal 
of work done to endeavor to reverse the trend of constant 
work stoppages, work restrictions and slow-downs, and an 
attitude of extreme militancy on the part of the workers 
on the docks. 

This didn’t develop into much of a change and, indeed, 
during negotiations beginning 1952 when I was named 
president of the Pacific Maritime Association, we were 
continually trying to develop with the union some method 
of changing the attitude of the workers vis-a-vis the em- 
ployers. We were also endeavoring to correct work prac- 
tices by tightening up discipline, trying to avoid such 
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practices as what the union refers to as ‘‘four on-four 
gone’’, where eight men are employed in the hold of the 
vessel, four of them report to work and work half the 
shift, and then the other four come on and work the other 
half, and all eight were paid for the total shift. 

These were things outside the contract, but they were 
the type of conditions that had developed on this coast. 
One of the worst ports, by way of performance, was the 
Port of Los Angeles, but the other ports likewise suffered 
from these bad work practices. 

Each year until 1957, and on two occasions, we [351] 
went to arbitration; the employers presented the picture 
of declining productivity, worsening work practices, work 
stoppages, many a day in each of the ports which were 
in violation of the contract but which were difficult to 
compensate for because of the peculiar rotary hiring 
method we have on this coast; by that I mean the men 
can stop work, but the work is still going to be there 
when they come back, and the only men available are men 
out of the hiring hall on a rotational basis, so the tendency 
was to press more and more for the union and for the 
employers to give more and more in the hope that they 
could get their cargoes out and the vessel unloaded. 

Despite the fact that we presented this picture in arbi- 
tration, no correction came about, and each year we con- 
tinued to add onto the wage cost and on top of a declining 
or worsening set of work practices and productivity. 

Beginning in 1957, the reputation of Pacific Coast long- 
shore operations, both by reason of bad productivity and 
high cost, had become so bad, both resulting in steamship 
lines going out of business in the intercoastal and coast- 
wise trade because of the cost and the availability of rail 
and truck competion, and this likewise developed into a 
very large shipper pressure to bring about or try to find 
some method of bringing about a correction, a change in 


(Tr. 351-353) 
186a 


Paul St. Sure—for Pacific, Intervenor—Direct 


trend, the reversal in attitude of the men towards the 
work, and towards [352] the employer. 

We had many discussions with the officers of the In- 
ternational Union about this. They agreed that we had 
grounds for complaint. They likewise said that the respon- 
sibility was largely the responsibility of the industry to 
correct things which were outside the contract, but they 
likewise took the position that those things which we 
had agreed to by contract after all, even though we said 
that we were coerced into agreement, that we had made 
such an agreement, and we would have to live with it or 
buy it out. 

Specifically, in 1957, I talked with Mr. Bridges, the 
president of the ILWU, and pointed out to him at that 
time that the pressure is on the employers, both stevedores 
and steamship companies, both foreign and American flag, 
by way of criticism from shippers, had become so great that 
whether he liked it or not, or whether I liked it or not, that 
we seemed to be heading for some kind of a showdown. 

For example, we had a sling load limit in the contract 
which is unique on this coast covering various commodities, 
and the only exception to that sling load limit was what 
was refered to as a shipper’s package load, which meant 
that if a unit of cargo was actually contained or strapped 
or put together by the shipper uptown, or some way from 
the dock, that load could go through even though it 
weighed not one ton, but two or three or four tons, the 
[353] sling load limit being essentially a one-ton limit, and 
the shippers, even though it was a greater cost to them to 
begin to unitize their cargo, were doing just that in order 
to escape the cost of handling on the dock, and the limita- 
tions by way of sling load and featherbedding, and other 
things that occurred on the docks. 

We had such things as double handling. Any cargo that 
arrived at a dock, if it wasn’t unitized, had to be taken 
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off the pallet board or off the truck and rehandled two or 
three times before it got aboard the vessel. 

As a result of these discussions, plus the fact that some 
of the steamship lines, notably Matson, who are a major 
link between the Hawaiian Islands and the Pacific Coast, 
and whose rates are regulated by Government agencies, 
found that they were being charged by the residents of the 
Island of having ruined the economy of Hawaii by reason of 
freight rates. 

Matson began to experiment in new cargo handling 
methods, the conversion of vessels, the introduction in 
greater degree of so-called van or container handling of 
cargo, and van type movement of cargo had been attempted 
on this coast previously, but had been stopped by the 
unions, particularly the longshore union. 

Notably, in the case of American Hawaiian Steamship 
and Luckenbach, both of which have since gone out of [354] 
business, and as a result of these pressures, plus the Matson 
determinations to try and improve the situation by introduc- 
ing new methods and devices, it was evident that the union 
itself—that is, the workers on the docks—were stepping up 
their resistance to change which had been continuous over 
the years and, indeed, the threat was that if cargoes were to 
be containerized and brought to the docks that they would 
not be handled by longshoremen, or that they would be 
handled but double-handled as in the case of the East Coast 
unions in the same issues, claiming that if a container of 
cargo arrived at the dock, the longshoremen would unload 
it, check it, and load it back again before it would go aboard 
the ship. 

As a result of these discussions in 1957—again discus- 
sions between Mr. Bridges and myself about a need for 
a change in the overall attitude of the men, of the operation, 
of the contract, of the removal of the restrictions and the 
reversal of the trend of vessel productivity—the Interna- 
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tional Longshoremen and Warehousemen’s Union called 
a coastwise caucus. 

Q. May I interrupt first? A. Yes, sir. 

Q. Did you and Mr. Bridges at that time get out sort 
of a joint statement of policy between you as to what your 
objectives might be? [355] A. That came later. 

Q. That came later? A. It is my recollection. The ILWU 
operates in a rather unique fashion. They assert that they 
are, and I believe in fact that they are a rank and file type 
union. That is, the decisions are not made by the Interna- 
tional officers and handed down. The decisions are made by 
delegates from the various unions elected for that purpose 
to authorize the International to take whatever action they 
have in mind. 

This is not to say that the International officers don’t 
endeavor to persuade or influence the results, but this is 
an actual method of operation. 

Prior to this Portland caucus, the union, in each port 
appointed a committtee to survey what was going on by 
way of mechanical change, what the union accomplished 
by way of revising it, what the shape of things to come 
might be by way of possible change in methods of opera- 
tion by the introduction of machinery, and try to make an 
estimate of what there was at stake from the point of view 
of the longshoremen: 

If they should give up their resistance to change, and 
their continued diminishing pattern of productivity, and 
should permit the trend to be reversed. 

A document was presented to the caucus as a report 
[356] of what they called their port labor relations com- 
mittee amendment. It was an objective analysis of what 
had been going on over the years, and it ended with the 
declaration of the International officers of the union that 
the union had two ways to go. One, they could continue 
what Mr. Bridges described as the guerrilla tactics which 
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had been so successful over the years, or they could con- 
tinue to limit and control productivity. 

They could continue to fight the machine. They could 
continue to maintain restrictive work practices, and even 
add to them, but that he felt this was possible for a limited 
period of time only, and that while they believed they had 
the strength to do it, that it could lead or would lead 
ultimately to a complete showdown which could mean a 
disastrous strike, both to the industry and to the men 
that worked in the industry. 

The second alternative was to bargain with the em- 
ployers for a change in conditions, for a reversal of the 
trend, for the elimination of restrictive work practices, 
sling load limits, double handling, gang sizes, to permit the 
introduction of machines and methods that would be dif- 
ferent and meant to permit an efficient operation without 
the employment of the men, and over employment of the 
men, or without the featherbedding or contractual restric- 
tions. The caucus authorized the International officers to 
explore [357] the latter alternative, that is, the alternative 
on endeavoring to bring out a new basic contract with the 
elimination of the items the employers were complaining 
about in the total industry, provided the employers would 
agree to two things or two categories of things. 

One, that the employers would agree that in the event 
they could get an efficient operation by bringing out the 
changes they desired and thereby there was a saving of 
wage cost in manhours, that the employers would share 
with the union members the savings that would result. 

The second condition was that if the employers were to 
agree to this principle in bargaining on this basis, that the 
ultimate bargaining would have to provide that any changes 
which would bring about greater efficiencies would not 
result in unsafe working conditions nor result in a speed-up 
of the individual worker. 
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In other words, they were willing to talk about having 
the job made easier, though this might lead to increased 
productivity, their position being that their concern was 
not with productivity. Their concern was with working 
conditions, and if we could accomplish the productivity that 
was our business, but that we would have to pay a price 
for it, and that the price would have to be with certain safe- 
guards with regard to the individuals. 

With that authorization, the union officials met [358] 
with our negotiating committee because we were coming 
into a period then where the contract was about to expire. 
This was the first time in about ten years, because the 
contract up to that time had been allowed to be extended 
over each period of termination, so that we had a continuing 
relationship with arbitration in the event of dispute. 

When we met with the union with this negotiation ap- 
proach, and the union outlined to us their point of view 
and the proceedings they had had, and by way of digres- 
sion they sent us a complete copy of the proceedings, so 
there was no secret about what the discussions had been 
or what the recommendations had been or what the pro- 
posals were that they intended to make to us; and following 
this preliminary meeting with the union it was my re- 
sponsibility to negotiate, if you please, with the members 
of PMA, that is, the stevedores, the terminal operators and 
the steamship companies, as to whether or not they would 
be willing to negotiate a new type of labor bargain whereby 
the employers would concede that they would buy out the 
bad practices both under the contract and outside the 
contract for a price, whether they would gamble that the 
improvement that could result by greater efficiency and 
productivity on the docks would pay off as a labor bargain. 

I can assure you there was considerable difficulty in 
convincing the employer group that this was the proper 
[359] procedure for bargaining. It was rather untradi- 
tional. The arguments were obviously, we believe that 
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we should pay a price for these changes, and the union 
agrees that we may make them. Our past record and the 
union’s past record indicates that we would probably not 
have a delivery of the things that were promised. 

However, by a series of rationalizations primarily 
based on the idea that, after all, we had been paying good 
money for bad performance of the years, that it might 
be worth while to take a look at paying the same money 
for a better performance and gamble on it, that we couldn’t 
be any worse off, and with this ultimate decision by the 
steamship operators, including the foreign lines and the 
stevedores and the American flag group, I was authorized 
to advise the union that they wanted to bargain with them 
for a completely new type of labor contract, that we 
wanted to bargain with them for a contract which would 
wipe out the restrictive practices of the past, even the 
history that led to them, a contract which would allow 
us to operate efficiently without unnecessary manning and, 
in turn, for this type of negotiation, a contract, if we 
could reach it, that we were prepared in some fashion to 
share with them as employers in the industry a portion of 
the savings that would result to us if we could improve 
our operation and increase our productivity. 

[360] Neither of us at that time, and the history that 
follows will illustrate this, had any specific notion of just 
how you would go about this thing, how you would ae- 
complish it by way of contract change, and what the price 
would be that you would pay for it, and the measure of that 
price in relation to the industry. 

It was about at this juncture, in order to clarify in 
some measure the new areas that we were about to invade, 
that this document that you are now referring to was 
prepared. 

Q. This is a document which hasn’t been admitted in 
evidence, and it is one of the few, I guess. 
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(Laughter. ) 

Mr. Ransom: Do you want to follow your prac- 
tice of finding out if there is any objection? 

Examiner Theeman: Let’s go off the record. 

(Discussion off the record.) 

Examiner Theeman: On the record. 

The Witness: Following the events I have de- 
scribed, it was specifically agreed with the ILWU 
and the PMA negotiating committee that we would 
carry on unofficial discussions to the end that we 
might arrive at a new type of contract, and because 
we were, neither of us, prepared to come to grips 
with the details of the situation, PMA prepared a 
draft document which outlined the understanding 
[361] as to the nature of the discussions and some 
of the background history, the references that we 
have talked about, such things as mechanization and 
automation, containerization, but that we were ac- 
tually talking about something much broader than 
this, that we were talking about changes of tradi- 
tional method of cargo handling with or without 
mechanization, but merely the change of bad prac- 
tices in connection with normal cargo operations. 

Then we endeavored to state, as the document 
indicates, the specifie objectives that each side had 
in mind to achieve, and the things that the union in 
turn would want by way of guarantee on its side in 
the event that it agreed to the employer’s objectives 
being accomplished. 

This document that has been presented here as it 
indicates is the ILWU redraft of the document 
that we presented to them and, as I recall, the only 
changes that were made in the document were by 
the ILWU, and were minor changes in the listed 
objectives of the union. 
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We had no objection to the changes that they 
made, and this then became, though not signed, a 
part of the negotiating record before that period, 
and was the beginning of the long bargaining which 
continued from that time forward until we were able 
to conclude as we bargained on the subject of what 
is now referred to as mechanization and moderniza- 
tion on the 18th of October, 1960. 

[362] Examiner Theeman: Excuse me just a 
moment. Without objection, the document just re- 
ferred to as the ILWU redraft is admitted in evi- 
dence as Exhibit 54. 


(The document above referred to was marked 
Exhibit No. 54 and was received in evidence.) 


By Mr. Ransom: 


Q. This document didn’t call for any payment of money 
at that point? <A. It did not. This, as I indicated, was 
simply to outline the philosophical areas that we were 
about to discuss and the practical things that we hoped 
to accomplish and, as you will note in the first paragraph, 
both sides agreed at this stage that this was an unofficial 
discussion. 

Q. Would you then state when the first fund was estab- 
lished in connection with this program, and how much 
it was, and how it was established, and what was it sup- 
posed to accomplish? A. Well, I am trying to keep my 
years straight now. In 1959, we first established an arbi- 
trary fund, an arbitrary amount of money, to the extent 
of a million and a half dollars, which was in effect a pay- 
ment of earnest money. 


Examiner Theeman: Did you say earnest money? 
Mr. Ransom: Yes, sir. 
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The Witness: Earnest money—to demonstrate 
to [363] the union that we were not just talking but 
seriously intended to reach a conclusion with them 
if we could find the method of doing it. 

Prior to that time, prior to the 1959 agreement 
on this basis, and during the previous year, during 
1958 discussions, we had talked at considerable length 
about wanting ‘to pursue this idea, wanting to 
reach an agreement. We had undertaken abortively 
a number of attempts to establish various methods 
of measurement of productivity in the industry with- 
out success. 

We were pretty much floundering for a way to 
reach an agreement.: At the same time, changes were 
taking place in the industry, and the union was 
tightening up more and more in objection to these 
changes particularly, and again referring to the 
Matson operation where the union took the position 
that where containers were now beginning to move 
over the docks in number, that these containers, 
themselves amounted to a violation of the longshore 
agreement in that, one, they were either the farm- 
ing out or subcontracting of longshoremen’s work 
in that other people were loading the containers 
away from the docks; secondly, that if it was not 
a farming out of their work which was forbidden by 
the contract, that it was an attempt by the employer 
to evade the sling load limits; that is, the same 
eargo which otherwise would be subject to restric- 
tions were being placed in [364] containers away 
from the dock, that this was not a true shipper’s 
package load and, therefore, this was an evasion of 
the contract. 

Other resistance had occurred in the past with 
regard to changes of the method of operation, for 
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example in the case of packaged lumber where a strike 
had stopped that operation, and where the union had 
gained a specific penalty pay of a dollar an hour per- 
mitting the employer to utilize the method that he 
wanted to use in handling cargo, and generally the 
pressures were tightening up day by day, by way of 
continued resistance on the part of the union to any 
contemplated changes, whether they were permitted 
by the contract or whether they weren’t. 

So when we came into the period of negotiation in 
1959, and we in effect said to the union that we are 
still trying to devise a method of accomplishing these 
things, we are still trying to find a method of com- 
pensating you for the things we want back, they said 
in effect, that is fine. We have heard that conversa- 
tion now for the last two years. Now it is about time 
for somebody to give us something more than conver- 
sation if you want us to permit you to even experi- 
ment in these areas. 

And at that point we reached the conclusion that 
employers frequently are faced with, we might have 
to put some money on the line to be able to even con- 
tinue [365] discussions. 

I can recall that when I faced the employer group 
or negotiating committee and board of directors with 
this dilemma and told them that I thought that we 
should make some type of down payment, even 
though we had no formula yet devised for contract 
change, I was told that I was proposing that we bribe 
the union to permit the employer to do the kind of a 
job he was entitled to do, and I remember reporting 
this to the union negotiating committee, and I can 
recall Mr. Bridges’ response saying, ‘‘Call it what 
you want. We don’t mind. We are not thinskinned. 
So it is a bribe. But if you want to get the changes 
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that you are asking for, if you are going to take back 
from the men the things that they have achieved, 
whether up your spine or not, you are going to pay 
for it.’’ 

So it was on that ground or in that area that we 
decided that there was enough possibility in the ulti- 
mate total bargain to justify the payment of, as I 
say, earnest money or the demonstration of our 
sincerity which can usually be measured in business 
in dollars by making a substantial down payment. 


By Mr, Ransom: 


Q. Mr. St. Sure, at that time, in 1959, when that was 
made, was the contract open? Were you also negotiating 
wages and increases in wages, fringe benefits, welfare plans, 
or [366] were you only talking about this? A. No, by this 
time this was a part of the total review; I mean at the an- 
nual period under our contract the union gives notice of its 
demands, and the employer in turn gives notice of his de- 
mands, if he has any, and the employers under normal con- 
ditions, except for the period of expired contract, as there 
was I believe in ’58, where the contract continues, the re- 
view is during the course of the contract. 

Negotiations go on for a period of 15 days. In the event 
there is no agreement reached at the end of 15 days, auto- 
matically all issues go into arbitration, and the arbitrator is 
required to make his decision within 15 days thereafter by 
a specified date to avoid the problem of retroactivity in this 
complicated industry, so we were at a period in 1959 of a 
general contract review, and one of the specific items for 
review was the question of mechanization, automation, what 
have you, plus wages, plus fringe demands, plus welfare, 
plus everything else, so it was part in 1959 of the total nego- 
tiation. 
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It was merely one item of a list that the union presented. 
We resolved that item by putting it aside in the sense that 
we did not reach a definitive agreement as to contract 
change. We did, however, propose to the union in our first 
offer that we would make a payment into a [367] jointly 
trusteed fund of $1 million, in return for which the union 
would, one, concede that we were in good faith in pursuing 
our negotiations in this area in the future; two, that they 
would agree that this would be a payment for whatever 
changes had occurred up to that time, so that we wouldn’t 
have to be reaching back to price out earlier changes, some 
of which had occurred already, and, third, that we would be 
allowed to continue experimentation provided that we would 
in effect freeze all of the existing bad practices, at least for 
the period of the year, that we would not seek to undo some 
of the things that we said we ultimately wanted to buy out. 

I can remember when the million-dollar figure was pre- 
sented, Mr. Bridges, who was the sole spokesman for his 
negotiating committee, which is an elected committee, in- 
quired of me, ‘Where did you get the million dollars?’’ 

And I told him that it had no relation to any measure- 
ment of saving or any formula that we had been able to de- 
vise, but that we did believe that the pressure from the 
unions who reversed the whole trend again, and to repudi- 
ate the possibility of future agreement, required us to make 
some demonstration of our good faith, and we felt that this 
could only be done by naming a substantial sum of money, 
but inasmuch as we had a payroll of $125 million for long- 
shore operations on the coast, the million dollars sounded 
to us [368] to be a substantial sum. It was a nice round set 
of figures, and that this is where we got the million dollars. 

He said that they would consider it and would meet with 
us the following day, I believe, and when we met the follow- 
ing day he said, ‘‘Our price is a million and a half.’’ 
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I said, ‘‘Where did you get the million and a half?”’ 
And he said, ‘‘The same place you got the million.”’ 
So that is how we arrived at the figure of the 1959 fund. 


(Laughter. ) 

Mr. Ransom: It is 12:15. 

Examiner Theeman: Is this a good time for you 
to break? 

Mr. Ransom: Yes, sir. 

Examiner Theeman: We will recess until 2:00 
o’clock. 

(Whereupon, at 12:15 o’clock p.m., a recess was 
taken until 2:00 o’clock p.m., the same day.) 


[369] Afternoon Session 2:00 p.m. 


Examiner Theeman: On the record. 

Would you read back the last couple of sentences, 
please. 

(Record read.) 


Whereupon, Pavux Sr. Sure resumed the stand and, hav- 
ing been previously duly sworn, was examined and testified 
further as follows: 


Direct examination by Mr. Ransom: (Resumed.) 


Q. Mr. St. Sure, that million and a half was in the June 
1959 negotiations period, wasn’t it? A. That is right. 

Q. And I think you stated this morning that agreement 
had been reached in ’58, and in ’59 it was merely a matter 
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of arbitration. Do you wish to make any correction of that 
statement? A. Yes, I think that I was confused as to the 
sequence of years. The 58-59 situation—actually, the con- 
tract which would have expired as of June ’59, actually we 
were negotiating in ’59 against the possibility of strike for 
the first time in a good many years because we had previ- 
ously had this practice of extending the contract always a 
year or [370] two beyond the actual expiration date. 

Q. Was the matter of the million and a half an issue 
which involved the possibility of a strike? A. It involved 
the possibility of a strike in either one of two areas, either 
that we would be paying more money with no chance of 
improving the contract conditions under the union pres- 
sure to not only continue, but expand these resistances, 
or if we insisted that there be some improvement in the 
contract by way of removing restrictions and bad practices 
without having paid a price for it, I am sure that we would 
have gotten a strike in either area. 

Q. Was there a memorandum of understanding result- 
ing from the June ’59 negotiations? A. Yes, there was. 

Q. I will ask you if you can identify Exhibit 1-A as 
being that memorandum of understanding. A. Yes, sir. 

Q. Did that call for a review, then, in 1960 of wages, 
mech fund, and welfare plans, and what-not? A. Yes. In 
addition to avoiding the strike possibility and arriving at 
the quid pro quo, I mentioned about the buying out the 
past changes, and freezing the restrictions for the period 
until the next negotiation, we were able to buy a three- 
year contract at that time, that was extending the period 
of the contract over the period of the [371] next three 
years with the usual provision for the review on the anni- 
versary date in June, and one of the things that was 
then subject to review was specifically the matter of wages 
and, of course, the mech fund or mechanization, and the 
other issues that were subject to review under the memo- 
randum that we signed at that time. 
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Q. Then you attempted again in 1960 to work out if 
possible some arrangement which ultimately resulted in 
the present modernization and mechanization fund plan, 
is that right? A. That is correct. My recollection is that 
the union presented four issues for review in 1960: wages, 
I am sure, mechanization fund, I am sure, and either wel- 
fare or pensions, but there were other issues, but the 
principal ones were the issues of wages and so-called 
mechanization program. 

Q. Did you actually reach an agreement by June 15th 
then, of 1960, on all of those matters? A. No, we did not. 

Q. What happened? A. At the beginning of the nego- 
tiating period—and I stated this morning by contract we 
were now in a three-year term with the usual provision 
for review and arbitration which permitted 15 days of 
negotiation, and then the automatic reference to arbitra- 
tion, and when the meetings first began that year, the 
ILWU took the position that they [372] assumed that 
they were not ready to bargain to a conclusion to the 
mechanization issue, and I may say parenthetically that 
during the period of the year that intervened we had 
continuing informal discussions with the ILWU. 

They knew that we were probing for productivity 
measurements, and that we were having problems within 
our own group, so the suggestion that was made by Bridges 
at that time was that, inasmuch as we were not ready 
to proceed, the union was prepared to set aside the mech- 
anization issue for another year and bargain only on the 
remaining issues of wages and other fringes provided 
we would pay this year $3 million, and again the colloquy 
of where did you get the three; well, it is just twice one 
and a half—(laughter)—and we told them that we were 
not prepared again to pay a sum of money arbitrarily, 
and we were prepared to negotiate the problem of the 
mechanization fund and the contract changes during the 
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then pending negotiation, and that we would not pay 
any further arbitrary fund really for the purpose of buy- 
ing time. 

We then proceeded to negotiate or attempt to. Both 
sides realized that there were many detailed items of 
diseussion to be worked out that could not be worked out 
in a period of 15 days. 

Candidly, neither side wanted to risk going to an arbi- 
trator for this determination of this issue that was [373] 
so complicated that we couldn’t develop it, much less leave 
it in the hands of a third party. 

So, in effect, we stopped the clock as against the auto- 
matie provision for going to arbitration and continued 
to negotiate until finally an agreement was reached on 
the 18th of October. 

Q. And that agreement was that which is set forth in 
this memorandum agreement of Exhibit 1-B, is it? A. 
That is correct. 

Q. And roughly, very briefly, what does that agree- 
ment consist of as to the wages, welfare, mech fund, the 
broad outline? A. The basie wage adjustment, as I recall, 
was eight cents an hour. There was a formula based on 
passed negotiation that relates that eight cents an hour 
which is eight cents on a six-hour straight-time day, to 
a greater sum for clerks who work on an eight-hour 
straight-time day. 

I think that figure was ten and a half cents an hour, 
to equate with the eight cents an hour. In other words, 
this is an internal formula. The two normal straight time 
days, which are artificial to be sure, also do bear a rela- 
tionship in take-home pay, so this adjustment was paid 
in wages. 

There was likewise an adjustment made in the welfare, 
I believe, by increasing the contributions to the [374] wel- 
fare fund, and there was a detailed agreement with regard 
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to so-called modernization and mechanization fund, or work 
practice fund, and it had a variety of names during the 
negotiation. 

Q. Was this all one package, then, these various items? 
A. Yes, these issues were all issues in the single negotia- 
tion and were all part of the review that was conducted 
at that time. 

Q. During the course of negotiations, was any considera- 
tion given to—instead of creating a fund, simply giving an 
additional wage increase which would buy what the mech 
fund was to buy? A. Well, there was consideration given to 
it, both from the point of view of the employer’s philos- 
ophy of this, all added up to a wage cost package in what- 
ever form it was ultimately agreed to. The union, however, 
took the position during the course of these negotiations 
that, inasmuch as we were interested in buying out work 
restrictions, this could not be done on the basis of a mere 
wage increase. 

I recall specifically that Bridges made the statement 
with regard to the sling load limit alone, that if we wanted 
to offer a dollar an hour we couldn’t buy out that restric- 
tion on the basis of a wage increase. It would have to be 
done in some other form. It would have to be done in [375] 
the form of providing a protection against the loss of work 
opportunity which they believed and which we wished 
would result from the revision of the agreement. 

Q. If instead of five millian per year that would be 
converted into a wage increase, have you any idea what 
that would amount to? A. At a dollar an hour, it would 
have amounted to $25 million on that one item alone. 

Q. My question related to the five million that was 
finally agreed to. If that had been converted into a wage 
increase, how much of a wage increase would that have 
been? A. EKighteen, 19 cents an hour, possibly. 

Q. In addition to the eight cents? A. Yes, sir. 
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Q. Will you state what in your opinion the mech fund 
then did buy for the employers? A. Well, I think the 
simplest statement is the language now contained in the 
contract itself, as well as in the memorandum upon which 
it is based, that the employer would be entitled to operate 
efficiently, that he could change method of work, he could 
utilize labor saving devices, and that he need not be re- 
quired or expected to employ unnecessary men. 

Now, this specifically meant, by way of change, if I may 
singleout one individual item of restriction, it meant the 
elimination first of a practice known as multiple [376] 
handling of cargo in many ports. 

It meant the elimination of the sling load limit that had 
been imposed upon non-listed cargoes by job action. It 
meant the elimination of the sling load limit, as such, in 
situations where either men or machines were added to move 
the larger loads. It meant the elimination of frozen 
manning in various operations. 

For example, as the change had come in years past 
from handling grain or sugar in sacks to so-called bulk 
operations, the machinery had been added and, whereas no 
more than two or three men would be required to manage 
the operation of loading bulk sugar, we were still settled 
with 20 or 30 men, the same number of men that used to 
handle the sugar or grain when it was in sacks. 

It meant that we could eliminate that type of feather- 
bedding, and I can cite many other examples of a similar 
nature. 

It meant that in any operation that we could introduce 
that the employer would be the judge of how many men 
were to be placed on the job. In the opposite situation, 
where an existing operation was unchanged, we had the 
right to request a reduction; in the event the union agreed 
the reduction was made. In the event the union disagreed 
we went to arbitration. 
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In the reverse situation of the new operation, the [377] 
union had the opposite right. If they challenged our num- 
ber of men, they had the right to appeal and go to arbitra- 
tion, but we could initiate the number of men in the new 
operation. It means that wherever there were restrictive 
provisions in the contract, they were no longer frozen. It 
meant that a specific procedure was devised for the cor- 
rection of any restrictive existing measures, any excess 
manning, and essentially that we could operate efficiently 
without featherbedding on the job and without work 
restrictions. 

Q. Did it include the opportunity for technological ad- 
vances in the industry which did not exist before? A. Yes. 
As I say, specifically, in addition to the removal of work 
restrictions and featherbedding, as such, I should say in 
this industry the term is not featherbedding. They are 
referred to as ‘‘witnesses.’’ (Laughter.) 

And it did mean the removal of witnesses in those opera- 
tions where they existed. 

With regard to new methods, the introduction of ma- 
chinery, as distinguished from a normal or traditional 
operation, conventional operation of handling cargo, it 
meant that we had the right and specific agreement that we 
could introduce new devices, new machines, new types of 
vessels, whatever, in this area that we might contrive with- 
out union resistance and indeed with the right to determine 
initially on the employer’s side how many men should be 
[378] required to operate such a new device or new opera- 
tion. 

This did result and has resulted in some rather dramatic 
changes in operation on this coast which have come to us 
automatically. 

Q. Did you also buy the right to continue any improve- 
ments that had resulted since the 1957 memo? A. That 
is correct; changes that had taken place, for example, in the 
packaged lumber operation which had been subject to chal- 
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lenge were both bought out, one by the million and a half 
dollars, combining down payment, and this was reaffirmed 
in the ultimate agreement on October 18th, 1960, that these 
changes that had occurred were no longer and could no 
longer be claimed as a violation of any part of the old agree- 
ment or the new agreement by the union and, in effect, were 
bought out. 

Q. Did the contract terms change at this time when 
you completed your agreement in October of 1960? A. 
Yes, very definitely this was tied in to part of the total 
bargain. Up to this time, we had never had a contract for 
a longer term than three years. The ultimate bargain on 
the mechanization fund or modernization fund by its specific 
terms extended over a period of five or five and a half 
years. 

We insisted that, since this was part of the total bargain- 
ing package, and since it was an issue in the [879] con- 
tractual discussion that it had to be a part of, and of the 
same term as the bargaining agreement of which it was a 
part, and that the contract basically, therefore, should run 
for the same term of the years that the period of the mech 
fund was to cover, and indeed the extra six months was 
tacked on because there was another expiration date of a 
pension program which had been separate from the con- 
tract by way of separate agreement, and so as a part of the 
ultimate deal on the 18th of October, the basic contract, in- 
cluding the mechanization program, was tied down for a 
period until 1966, extending over a period of more than 
five years, which was a part of the bargain, also. 

Q. And during that five years, the union’s right to strike 
would be by reason of the extended contract restricted, 
is that right? A. That is correct. 

Q. Did the agreement require—that was reached in Oc- 
tober—did that require ratification, then, by the union and 
by the PMA? A. It did. 
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Q. And it was ratified by the PMA when? A. Early in 
January of 1961. 

Q. Under that plan, as finally negotiated, who was it 
that was to determine the method of collecting the five 
mililon per year? [380] A. Well, PMA during the negotia- 
tions insisted that PMA would have to determine the method 
of collection, although this was a subject of negotiation 
during the course of the negotiating period. 

Q. Were the negotiations on the issue— 


Examiner Theeman: Is this the interpretation of 
Mr. St. Sure on the agreement, or is this what the 
agreement was, because I am sure the contract will 
speak for itself, Mr. Ransom. 

Mr. Ransom: I am not sure I understand. 

Examiner Theeman: What is the purport of your 
questions now to Mr. St. Sure? 

Mr. Ransom: The purport of my question now 
was simply what was the result of the negotiations, 
and I think he answered. 

The Witness: Well, I think— 

Mr. Ransom: Excuse me, Mr. St. Sure. 

The Witness: Pardon. 


By Mr. Ransom: 


Q. I think you did answer that, and my next question 
to you is, to what extent was the matter of the determina- 
tion as to who was to pay the fund and how it was to be 
arrived at, to what extent was that part of the negotiations 
with the union? A. It was a definite part of the negotiations 
in that [381] the union took a position with regard to the 
method of collection. PMA took a position with regard to 
the method of collection. There were discussions with the 
union during negotiation as to the problems that had been 
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presented by the method of collection used with relation 
to the million dollars and a half. 

We discussed with the union the differences of opinion 
among our own members as to the equitable method of 
providing for the collection of this money. 

We ended up with an agreement by the union that, 
inasmuch as the employer members of the bargaining unit 
had committed themselves specifically to the payment of 
the sum, that whereas they were interested in the assurance 
that the sum would be collected, they would allow us to 
work out among ourselves the method of actual collection 
within the membership of PMA. 

Q. For example, was a productivity method discussed in 
your negotiations? Was a tonnage method discussed? Was 
a wage and hour method? Were these various methods 
discussed in these negotiations with the union? A. Yes, sir. 
If I may go back a little, the initial million dollars and a 
half was a commitment by the PMA members to pay that 
amount of money to the union, and at that time the union 
had definite ideas of how it proposed to spend it, which they 
later changed. 

[382] That money was collected on a manhour basis, 
and because the question was raised within PMA member- 
ship as to the validity of this approach, the position was 
taken by many of our members, including those who said 
they didn’t contemplate mechanizing, that this was in the 
reverse position, and actually that there should be a rela- 
tionship as between any fund that might be in the future 
contemplated, and the actual saving of manhours that 
might result to an individual employer. 

Our first discussions with the union during the 1960 
period were on the basis of attempting to arrive at a 
formula which would measure productivity as such and 
would relate savings or relate payments to manhours 
saved. 
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We had done a good deal of experimentation, and in- 
vestigation, and study in this area, and from our own 
point of view as employer had rejected this approach on 
two grounds at least. The most practical reason for re- 
jecting it was that it was found rather quickly to be an 
attempt to measure operation by operation productivity on 
a particular type of cargo or operation, so complicated by 
such things as weather, type of vessel, type of pier, con- 
gestion in the area, a particular crew that might be working 
on the job, and a variety of other things, that the fact 
that we had some five or six hundred cargo items to deal 
with as well as vessels of all types, that this would be a 
statistically impossible [383] thing to accomplish, and the 
second reason was that the employers were fearful that 
the measure, if the measure were provided in this fashion, 
that if we achieved the ultimate of arriving at a minimum 
number of men on the job handling a maximum amount 
of tonnage, that the fund would become kind of a mon- 
strosity; I mean you would have the last man club we 
were talking about who would be pushing the final button, 
and yet you would be relating a fund to 30 million tons of 
cargo, and you would be building up a great fund which 
would not have any relation to anything in particular 
which was left on the job, and there were serious discus- 
sions by employer groups, not only on this coast but from 
other areas which led to the rejection of this type of direct 
measurement paying into the fund because the conclusion 
was reached that what we were doing was not establishing 
something forever, but we were buying out over a phasing 
period certain contractual restrictions that we would pay 
a price for and be done with it, and then face the next 
bargain. 

So this was discussed with the union as part of the 
negotiations, and we told them our reasons for abandoning 
this approach. 
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This union then proposed first a direct approach that 
for every man hour saved, regardless of how it might be 
saved, whether by way of better supervision or better 
facilities or better discipline, or by the introduction of 
[3884] machinery, that we should pay into the fund one 
straight time hour of wages, their reason being that our 
fringe costs were so high that we would be making a sub- 
stantial saving in fringes and lack of overtime, welfare, 
and pension payments, and that we probably could avoid 
the tax upon this money that would go into the fund, and 
we rejected that as being too arbitrary and too obvious a 
measure which we thought likewise would have problems 
of reporting and relating. 

The union then took the position that we should collect 
the fund by a tonnage tax, and I think I should comment 
on that, if I may. 

In looking over the report of Mr. Teige’s committee, 
the majority report, I note it states that the union did not 
request a tonnage assessment. 

Q. You are referring to what we call Exhibit 5-A— 
A. I think— 


Mr. Torre: And B. 
By Mr. Ransom: 


Q. 5-A and B? A. Well, on page 6 of that document, 
as I remember it, there is a single statement that the 
union—‘‘ This is particularly true since the union has never 
urged a tonnage formula as a means of paying for the 
fund.’’ 

The members of the majority group of that committee 
had not been on the negotiating committee. They were 
[385] appointed by the negotiating committee for a par- 
ticular tax, and this is simply based upon wrong informa- 
tion or lack of information. 
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The union did insist—particularly Mr. Goldblat, who 
was the secretary-treasurer of the union—that not only 
should the mechanization fund be based upon a tonnage 
assessment, but that all fringe benefits under the contract 
should be converted to a tonnage assessment, and this was 
the subject of very considerable discussion during the 
negotiation period. 

Indeed, at one of the meetings—I think the ninth—we 
had some 40, We had Bridges himself proposed a formula 
in which he proposed that we apply a 2914-cent tonnage 
tax on all tonnage as the method of raising the fund that 
we were negotiating for. We rejected the proposal of the 
union that we agree to the method of collection on the 
ground that primarily we were fearful that if by contract 
we agreed to a tonnage tax, that this would become a con- 
tractual formula which would persist beyond the five-year 
term, and that we would find ourselves discharging cargo 
or the commodities we were handling, and we stuck with 
this as a principle for the future. 

We rejected it both as to the conversion of our other 
fringe benefits to a tonnage tax, and we rejected it as a 
contractual basis for raising the money for the [386] 
mechanization fund, and we specifically told the union 
why we were rejecting it, and that we would commit our- 
selves jointly, and severally, to the raising of this money, 
but that we insisted that it was a matter within PMA to 
meet its contractual obligation as a part of this bargain- 
ing process that we had been going through, and that we 
might adopt a tonnage tax measure; we might adopt a 
manhour measure. We might adopt a combination of those, 
or we might find some other method of doing it, but that 
this we were going to reserve as a part of the implementa- 
tion of this bargain that we had made. 

Q. As part of the negotiations, the union did finally 
agree to what you were insisting on in determining the 
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mech fund? A. They did agree on the basis of assuming 
our obligations that the monies would be forthcoming. 

Q. Mr. St. Sure, once that agreement was reached with 
the union, was the situation that the union lost all interest 
in the method of collection? A. No. 

Q. Or would you say there was a continuing interest? 
A. There was a continuing interest and a continuing con- 
cern as to whether or not the collections under the fund 
were being met. Obviously they have, by joint trusteeship, 
joint custody of the fund, and I can assure you that they 
[387] were alert as to whether or not the method of the 
custody, was working, because they believed this and, in fact, 
knew it was their money to spend in accordance with the 
agreement. 

One of the reasons in connection with rejecting the 
union, on the Hast Coast, a similar situation had arisen 
with the ILWU on the Port of New York previous to the 
last strike with the same issue which is now being reviewed 
by the Undersecretary of Labor, and unresolved, and the 
union there took the position that any containerized cargo 
—and they singled out that particular item—should be 
assessed a penalty merely for the fact that it came in in a 
container, and the operators on this coast believed that 
this was a dangerous principle to single out individual 
cargoes, and say, ‘‘This will be taxed by the union for a 
particular purpose.’’ 

As in the case of Mr. Hopper’s deal with the piggyback, 
five dollars for each container that goes aboard a truck, 
and so forth, the feeling here—right or wrong—was that 
this was an industry problem involving a total cost pack- 
age, and that it should not be aimed at particular cargo 
movement. 

Indeed, it was an obligation of the employers, as a group, 
to provide a total operation which would be available to 
all employers. 
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[388] Q. Supposing that the PMA had adopted a sys- 
tem that, let’s say, would result in abolishing whole seg- 
ments of the industry, what would you think would have 
then been the union reaction? A. I am quite sure that if any 
agreement had been reached which would have brought 
about such a result, we would have an obligation, and I 
am sure the union would insist upon it, to reopen the 
bargaining and to resume the bargaining as to the means 
by which the funds were to be collected. 

After all, this was a continuing relationship that we 
have, by the collective bargaining agreement, and my ex- 
perience would suggest to me that we couldn’t have adopted 
the method which would defeat the very purpose for which 
we had reached a bargain without having further negotia- 
tions. 

Q. In your negotiations with the union on this M&M 
plan, was it a principal object of the employers to have 
all assessments of the industry, the stevedores, the car- 
riers, the terminals, and various segments of cargo, all 
come out even without any advantages or disadvantages? 
A. No, this is something that is—whether this industry 
or any other that I know about—an impossible refinement 
to achieve. What this contract provides, and so described 
to our membership, is a blueprint which will give equal 
opportunity to those who work under it, and by that [389] 
I mean the employers who were bound by it, to operate 
efficiently, to make changes if they desired to, and to 
receive the benefits of the new agreement which eliminates 
work restrictions and so forth. 

To this degree, the employers themselves may have 
control over what they can accomplish. It is obvious that 
investment of capital by one employer may produce a 
greater result of labor savings than would be available 
to the employer who didn’t invest capital in new machinery, 
equipment or vessels. Indeed, this is one of the arguments 
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that the foreign lines raised in the initial mechanization 
discussions, that they didn’t contemplate mechanizing. The 
converse argument was that there was something in this 
for everybody. 

There were things that had nothing to do with mech- 
anizing. It had to do with work restrictions, but even 
the things that were available for mechanization were 
equally available to all employers to work under this agree- 
ment if they chose to operate in this fashion. 

The matter of equal effect or impact on employers in 
a multiple employer group, I think obviously you don’t 
get equal results. 

In the canning industry, we have certain products that 
are so perishable they must be packed every day and 
processed the day they arrive, and yet a contract will [390] 
provide that Saturday and Sunday work will be at over- 
time, and the man who packs asparagus or peas, for 
example, must be paid overtime because he is an around- 
the-clock operation, in a sense. 

Well, the other employer can avoid this type of penalty. 

In our own operation during the 1958 negotiations, I 
believe we negotiated or agreed to an eight-hour guarantee 
for any longshoreman who was turned to as against the 
standard four-hour guarantee. 

Our concern was in that negotiation that we would be 
guaranteed dead time; that is, there would be situations 
in which there wouldn’t be work available. They might 
have a half a day’s work and no more. We were likewise 
concerned with the fact that the inducement to guarantee 
the eight-hour day offered us by the union was that we 
could avoid specialization. 

We had reached the ridiculous situation on this water- 
front that a man working on the dock who was called in 
to palletize cargo, if he was asked to depalletize it would 
say, ‘‘Look, I was hired to palletize. I will pull it on the 
board, but I won’t take it off.’’ 


(Tr. 390-392) 
214a 


Paul St. Sure—for Pacific, Intervenor—Direct 


The shipping clerk would check out merchandise but 
he wouldn’t check merchandise coming on the dock. He 
would say, ‘‘I am not a receiving clerk. I am a shipping 
[891] clerk,’? and I could suggest many other examples 
of his kind of tonnage specialization. 

The clerks in that year came in with a request for 23 
separate classifications of clerical work on what they call 
a chain of command. In order to bargain with the union, 
which was part of this bargaining process, for something 
that they wanted, which was the eight-hour guarantee, we 
said we will gamble with you provided you will wipe out 
all specialization on the docks. 

A longshoreman is a longshoreman, and a clerk is a 
clerk. We reached an agreement that they would wipe 
out specialization, except that a man who was a skilled 
man or a skilled driver or a winch driver wouldn’t be 
required to go down and handle cargo in the hold. 

We likewise bought out what were known as the year 
priority limitations which was a restricted practice to 
prevent alleged discrimination. 

We likewise bought something we had never had on this 
coast, the right not only to transfer men from ship to 
ship, dock to dock, and from company to company; we 
felt by getting this flexibility we would wipe out in large 
measure having to pay for dead time and would gain 
something. 

In three months we ran a check of the actual result of 
that. Many of the objections from the employer’s point 
of view were that this would result in an uneconomical 
[392] impact upon members of the industry. 

We found after three months study, that actually the 
result from our point of view overall was a desirable one. 
However, it did occur that in a number of situations in- 
dividual ships, individual cargoes were penalized, but the 
industry as a whole gained a tremendous benefit. 
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So there was no exact equality of results, but the overall 
result was one that the industry bargained well for in 
our judgment. 

Q. Mr. St. Sure, from your experience, do you know 
of other situations in other industries where a fringe 
benefit plan has been negotiated with the union and the 
method of raising this fund to take care of that fringe 
benefit was in the negotiations reserved to the employers? 
A. Well, the most nearest parallel that I can think of, and 
I have represented department store groups in the joint 
bargaining, and the same thing has occurred I think in 
the milk industry where in bargaining for a welfare plan 
or a pension plan where you put a group of employers 
into a single package, and you have one employer who 
has been in business for ten years and one who has been 
in business 50 years, you necessarily have a different 
experience rating based upon the age group in the sep- 
arate plants. 

An old employer may have a work force which is an 
average of 50, and the new employer may have an average 
[393] cost of providing a hundred pensions, for example. 
These costs are quite different. The same is true with 
regard to welfare plans where age or sex will make a 
difference in the experience rating of a particular welfare 
item. 

In these situations it is frequently done, and I have 
negotiated agreements where the employer agrees to guar- 
antee a set of benefits and says to the union, ‘‘We are 
not going to tell you what the contribution is. We are 
going to provide within ourselves the method of provid- 
ing the premium or the money required.’’ 

And then the employers themselves literally divide 
amongst themselves on an equitable basis how this money 
should be raised, which is not a part of the union contract. 

The contract is to provide the benefit. 
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Q. After the agreement of October 18 was reached, 
then how was it that you went about determining the 
method of raising funds? A. Well, during the course of 
negotiation, because of a division within our own mem- 
bership, I made the commitment to the foreign line group, 
particularly, as well as to others not in the foreign group, 
that prior to ratification of the October 18th agreement, 
the method of collecting the money would be worked out 
internally within PMA and presented to our membership 
prior to ratification, so they would ratify both the October 
18th memorandum and the method of collection at the 
same time. 

[394] In order to accomplish this internal determination 
as a part of the ultimate bargain, the Coast Steering Com- 
mittee, which is and was the negotiating group, named a 
subcommittee which is the Peter Teige Committee, and in- 
structed that committee to consider the question of a method 
of collection, having in mind the various arguments that 
had been going on within the membership of PMA to make 
a recommendation which could be presented to the board of 
directors by the first of the year, and that in turn then pre- 
sented to the membership of PMA for ratification. 

Q. Was the fact that the Coast Steering Committee was 
a negotiating committee, did that fact have any bearing on 
why it was appointed as it was? A. Well, this was still part 
of the bargaining process. We were still actually trying to 
conclude the bargain which we had developed and had signed 
a memorandum to cover. We still had the responsibility as 
a negotiating committee of reporting back to the board of 
directors, and then to the membership, and this was simply 
a convenient means of calling in some men that we felt were 
more expert in this field than the negotiators were who were 
operating people to make a recommendation as to a method 
of payment. 
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Q. And that committtee did finally adopt a system of 
tonnage assessments? <A. It did. 

[395] Q. And that was ratified by the Steering Commit- 
tee and by the board of directors and by the membership? 
A. That is correct. 

Q. Subsequently, there was a change at some later period 
to include marine clerks? A. Yes, there was. 

Q. Was there a precedent within the PMA machinery 
for contributions or assessments on a tonnage basis? A. 
Yes, for many years before my coming in to PMA there had 
been assessments for various purposes. As I say, we are 
a non-profit organization, and the assessments are to pay 
the operating costs of such organization and other things 
within the organization which are part of the collective bar- 
gaining agreement. 

For instance, joint maintenance of the dispatch halls up 
and down the coast, some three-quarters of a million dollars 
a year goes to this operation, and the method of rating, 
both PMA fund as well as to meet such obligations under 
the contract, as the dispatch hall cost and the cost of paying 
arbitrators’ salaries, and things of this kind which are 
jointly borne, has been assessed on the basis of tonnage. 

Q. There has been a great deal of testimony in this case 
so far, Mr. St. Sure, on the method by which these tonnage 
dues, as well as the mech fund, are based, whether on [396] 
a weight or a measurement ton, and particularly as respects 
automobiles. 

Can you state, if you will, how that method was deter- 
mined for tonnage dues, as well as the mech fund? A. Well, 
the mech fund method was simply adoption of the method 
that had been in operation for many years for the same 
purposes and other purposes I have mentioned, and this 
was based upon the custom and practice of the maritime in- 
dustry, and the tonnage assessment was based upon revenue 
tons. 
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That is, however the cargo was manifested or freighted, 
and this being the accepted method within the industry 
competitively and otherwise for manifesting freight, this 
was the measure adopted in providing the PMA assess- 
ments. 

On the basis of the industry itself having arrived at this 
method, therefore, we adopted it. 

Q. And specifically as to automobiles, do you know how 
it was determined that they would be assessed on a mea- 
surement basis? A. So far as the automobile situation is 
concerned, with regard to off-shore or ocean operations, the 
practice of the industry as far back as memory seems to be 
in our organization, at least, is that the automobiles have 
been manifested on a measurement basis in these trades. 

[397] The only situation that I can recall where this was 
even brought into question was at one time where somebody 
felt, well, maybe by reason of tonnage assessments in other 
areas, that somebody could get cute and could convert from 
measurement to weight and thereby save the assessment for 
normal association purposes, but as a matter of precaution 
our treasurer did send out a notice to all our members that 
automobiles as such had been customarily manifested on a 
measurement basis, and that we expected them to continue 
to report and pay assessments for automobiles on this 
basis. 

But this, as I say, rested upon what I understand to be 
the custom and practice of the industry. 

Q. Where any attempt is made by the PMA to assess on 
a weight or a measurement basis in one particular way, if it 
were not the custom and practice in the industry what would 
happen? A. Well, I think we would immediately have it 
called to our attention, and I think if there were any varia- 
tion from the industry custom and practice which varied 
from the practice that competitively we would hear about it 


pretty quickly. 
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Q. Then under the agreement, who was to pay the con- 
tributions? A. The stevedore or the district employer of 
longshore labor. 

[398] Q. Did you consider that only the stevedores and 
the terminal companies would be expected to get benefits out 
of this, or would you expect there also would be some bene- 
fits to carriers, or both? A. Well, the whole purpose of the 
agreement was to improve the efficiency of longshore opera- 
tions which in turn means to reduce the cost of handling 
cargo and provide a more efficient operation which, in turn, 
relates to the faster turnaround time of ships. 

We expected to reduce our direct labor costs, both on 
the average and in detail. By that I mean direct labor costs 
that the stevedore or the terminal operator had to pay out 
by having less manhours to pay for. 

We likewise expected that, if there was a saving, that 
this would have some direct benefit to his stevedore and his 
relationship to his customer as to whatever bargain he 
made with them, and we assumed, also, that the carriers 
would probably be aware of the fact that savings were being 
made, and might sharpen up their pencils in bargaining with 
the stevedore. 

It was ultimately possible, I suppose, that the shippers 
would get some benefits from this, too, but this was not a 
matter that we were specifically concerned with, except as a 
by-product that might flow from having a more efficient 
operation. 

[399] Q. Did you and PMA or your staff inquire into 
or have knowledge as to how the stevedores themselves 
raised the fund, whether they passed it on, or whether 
they absorbed it in part or in whole, or what? A. We have 
no knowledge as to how this was accomplished, and I heard 
testimony this morning about what some of the arrange- 
ments may be betwen the stevedore and his customers, or 
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between the steamship lines and the stevedore. We do not 
know. We have not been able to inquire into what these 
arrangements are. These are essentially bargains made 
between the stevedore and the direct employer and the 
terminal or the steamship line or the carrier, or whatever 
other customers he may have. 

We know that by general experience of the industry, 
there are arrangements which are cost-plus arrangements. 
We know that more and more there is a tendency now 
to go back to the commodity type arrangements. We know 
that there are certain tariffs involved and certain freight 
rates involved, but these are not matters of our concern, 
nor are we allowed to be concerned with them by the 
people we represent. 

Q. Did you in this negotiation or in working out this 
plan consider it as another labor cost or as some kind of 
arate on cargo? <A. This is part of the total cost package 
for the employment of stevedores or the employment of 
longshoremen [400] and marine clerks under a collective 
bargaining agreement. We regard it from the point of 
view of the bargaining responsibility we have as no dif- 
ferent a cost than the payment of a fee into a pension 
fund or into a welfare fund or some other fringe benefit, 
except that in this situation we felt that we were getting 
something in return for our money rather than a mere 
added cost. 

Q. The plan has been in operation now for a little more 
than two years. Will you state how the plan is working 
out? A. Well, the plan officially was put into operation 
early in 1961. We had an understanding with the union 
that we were trying to reverse 25 years of practice. We 
were going to change what the union people referred to 
as the tribal rights. 

We were going to eliminate double handling of cargo. 
We were going to move larger loads. We were going to 
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eliminate men and do many things that had been going on 
in the reverse direction. 

We also had the problem that we were treading on the 
toes of the Teamsters Union and had been party to the 
other part of this double handling, and we had some juris- 
dictional problems that we weren’t too sure we could 
work out. 

We agreed that we would approach it gradually on 
a step by step basis, and during the period of 1961 we 
began [401] to phase in these changes, and we are still 
in the process of doing this. We haven’t completed the 
total operation to our satisfaction as of now, so you can 
searcely say we have had a full year even. 

In ’61, we had a partial operation under the plan, and 
we are still proceeding under the plan, but by reason of 
a controversial productivity measure that we have at- 
tempted for the first time in this industry, establishing a 
base measurement for productivity in various ports and 
for various commodities on the Coast which was established 
for us by Dr. Kossoris; we have a comparison for the year 
’61 against the base year of 1960, which indicates that 
there has been something over a million man hours saved 
during the period of comparison. 

This is not entirely accredited to our judgment, the 
mechanization fund, as such. It probably has partially to 
do with the tightening up of decline. It probably has to do 
with this eight-hour guarantee inflexibility, but the net 
result is that we have reversed the trend. 

We have some rough comparisons without detailed com- 
parisons which we are still attempting to make of ’62 as 
against ’61, which do demonstrate that by going back to 
the year 1958 and comparing the total picture in 62, 
whether by reason of this fund operation which we think 
is largely responsible for the additional factors I have 
mentioned, [402] we have been able to absorb all of the rates 
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that were made for the period 1958 until 1962, and still 
handle the same amount of tonnage. 

We think that this is a rather remarkable result in 
any industry in these days and these times. We think a 
large portion of it is the result of the mechanization plan, 
and the change in attitude that has been accomplished as 
a result of the application of this plan. 

In addition to that, to ‘add a further comment to how 
it is working, we anticipated that the attrition of the work 
force under the employment which was frozen as a result 
of our experience under our pension plan would amount 
to about four per cent a year. 

We felt that this would largely compensate for the 
reduced manhours without penalizing the man that re- 
mained on the job by too little work opportunity. 

We found that by reason of the benefits that were 
built into the plan by the union by use of this $5 million 
that we have, three of which go to provide for retire- 
ment bentfits, and a reverse kind of severance—what they 
call a vesting severance—which they can take with them 
when they leave the industry, and life insurance provisions, 
the balance goes to a guarantee of work falling not below 
13 hours of pay. 

These inducements have actually stepped up or did 
[403] step up the attrition rate to some nine per cent in- 
stead of four, and we have now actually registered addi- 
tional men into the work force, so even from the point of 
view of social accomplishment we might have accomplished 
something. 

Q. Mr. St. Sure, supposing that pre-1957 a new mechani- 
eal device would be introduced by a stevedore company, and 
assume further that that device did not actually change 
the number of men required to do the job. What would 
be your view as to the acceptance of such a new device 
pre-1957 and today by the union? A. Well, I am not sure 
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I understand. I can give you several situations. We had 
the packaged lumber situation which initially brought a 
strike and a specific penalty on permitting that particular 
operation to continue as an exception. 

We had in the situation with the change from sack 
handling of cargoes to bulk where machines were intro- 
duced, and the type of vessels were introduced, but we 
still had to employ the same number of men. They refused 
to recognize that the machine or the adjustment led to 
labor savings, so we got the witnesses. 

We had 18 men on the payrolls that did not work, but 
there they were. We had situations such as the Matson 
Hawaiian Citizen which not only caused union resistance, 
but we had a tie-up for ten days in the Port of Los Angeles, 
[404] simply by reason of fighting the machine or fighting 
the change. 

Following the mechanization agreement, such vessels 
as the Zellerbach vessels which are now making amazing 
records of cargo loading on this Coast of newspaper print- 
ing, now, not only have they been operating but operating 
with a number of men the employer said should be on the 
job and no more, and this wouldn’t have been possible 
prior to the execution of this agreement. 

We were on our way to arbitration with the alleged 
violation of the agreement in the Matson situation in Los 
Angeles, and we were constantly finding resistance to the 
removal of men from gangs, and I can tell you now in the 
readjustment of gang situations alone we have not had 
an arbitration on this coast. 

And we have not had a union challenge that has gone 
to arbitration on this agreement. These things wouldn’t 
have been possible before. 

Q. Well, would there have been resistance before to 
some new sling, some new method of loading, which didn’t 
appear one way or the other, that it was going to reduce 
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the labor, but simply was a new device? A. Well, we 
had situations that weren’t even a new device. The pallet 
board is perhaps the simplest example that I can give you. 
In some local unions, including the [405] one in San Fran- 
cisco, the union unilaterally determined the dimension of 
the pallet board that they would utilize. They had to have 
so many boards, and they had to be yea thick, and they 
had to be of certain dimensions. 

My recollection is that the Army, which is a very large 
shipper of cargo in this port, actually procured a board 
which they felt could be produced or procured more cheaply 
than the ones the union had elected to approve, and some 
thousands of these boards were actually built, and not 
one of them was used. The union would not touch them 
until after this agreement was put into effect, and those 
boards are now in use. 

They were safe boards, but the union simply resisted 
anything which the employer introduced, which was not 
to their particular unilateral liking. 

Q. Are you acquainted with the improvement or lack 
of improvement by Matson in loading automobiles? A. I 
have some general knowledge about it. 

Q. Do you for example have any knowledge as to the 
number of man hours or the cost of loading automobiles 
by Matson pre-mechanization and post-mechanization? A. 
I specifically asked the Matson people when the Hawaiian 
Fisherman, which is now the Hawaiian Motorist, was put 
into operation. My recollection is the figures they gave 
me that their cost of loading an automobile by [406] con- 
ventional methods on a Matson freighter ran around $12 
per car. 

On the first voyage of the Motorist, I was told that the 
cost was reduced to $4 per. car. 

In addition to that, not only of the mechanism which 
was introduced for loading, they of course did provide 
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a converted type vessel to handle the cars almost on a 
parking lot basis. 

In addition to the handling cost, of course, the ability 
to bring in this type of operation which was a combined 
mechanizing of the loading equipment, the conversion of 
the vessel, and the use of the automobile, it has a mechan- 
ical device to stow; whereas it would take five days at a 
minimum to load a vessel with automobiles by conventional 
methods, the Hawaiian Motorist now turns around at each 
end of the line in less than 18 hours, and the number of 
men involved would be less than a conventional gang as 
against five conventional gangs with five days as a com- 
parison, 

Q. Has there been a reduction in what is called slow- 
down or work stoppages since this mech fund has gone 
into effect? A. Well, ten years ago our daily record was 
one of work stoppages in every port. I would doubt that 
during the last year we have had three work stoppages 
on the entire [407] coast and by that I mean job action. 

This has disappeared. I think it is largely a combina- 
tion of many of the things we have been talking about, 
but a specific part of the elimination of work stoppages 
or job action is a direct result of the mechanization fund 
by-product, let’s say. 

One of the provisions of the October 18th agreement 
was a guarantee by the employer that the new operation 
would not be onerous, and I stress that word because it 
was a very high point of the negotiations. 

Mr. Bridges himself dug this word up out of the dic- 
tionary, and we had a Webster’s dictionary in the bargain- 
ing session while we were negotiating, and he looked up 
just what this word meant, but the real danger of the 
renewal of work stoppage under this agreement was the 
resistance of the men to things that might be new, and 
this onerous thing could well provide a new method of 
resistance and work stoppage. 
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We reached the question, if any question of onerousness 
would be raised, the union officials who negotiated the 
agreement said, ‘‘Look, we have got to find a way to stop 
this. We have full-time arbitrators in each port.’’ It 
was agreed that there would be no claim of onerous work- 
load which would result in a work stoppage, that the 
men would immediately call for an arbitrator who would 
go to the site of the [408] work and would call it, and 
either tell the men to continue to work as directed or 
say there ought to be additional men or machines added. 

This was fine in theory, but the arbitrators began hav- 
ing their legs run off at 2:00 or 3:00 o’clock in the morning, 
and the union agreed with us that they would develop a 
procedure whereby no man.on the job would assert a claim 
of onerousness simply as a matter of a gimmick that any 
claim of onerousness would have to be made in good faith, 
and the good faith would be determined by having the 
business agent in the port go to the job, view the work, 
and then call an International officer in San Francisco 
and ask permission to call the arbitrator, and the Inter- 
national official said, ‘‘We will tell you right now we are 
not going to be talking to business agents at 3:00 o’clock 
in the morning,’’ and that result has been that if there 
are arguments about onerousness the arbitrator is avail- 
able. 

We have very few of them, and this does keep the work 
going, so even this particular type of operation has been 
an improvement in the agreement reached on October 18th. 

Work stoppages are now a rare thing, and job action 
is a rare thing on this Coast where previously it was a 
rule on a day to day basis. 

Q. Mr. St. Sure, if as a result of this proceeding the 
Federal Maritime Commission should take jurisdiction of 
[409] this matter, and determine that the method of assess- 
ing automobiles was somehow illegal, what in your opinion 
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would be the consequence as to this plan? A. Well, I 
assume that the plan would immediately be in jeopardy 
in that we as employers are obligated to fulfill the commit- 
ment of $5 million a year. We would still have to find 
some method of raising the money, and J think we might 
then call upon the Board to come in and tell us how to do it. 

I think the union would expect them to do so, also, 
because this is getting into an area of collective bargaining 
relationships where a commitment has been made which 
has to do solely with the employer’s obligation to meet 
contractual commitments to the employees within the bar- 
gaining unit. 

I could visualize not only chaos but I think I likewise 
visualized the Board having to come in and call the shots 
on every bargain that we made here on out. Every agree- 
ment we make in relation to bargaining has an indirect 
effect— 

Q. Including wages? A. Including wages, fringe bene- 
fits, sick leave, all the rest of it. 


Examiner Theeman: Off the record. 
(Discussion off the record.) 

[410] Examiner Theeman: On the record. 
Mr. Ransom: That is all. 

Examiner Theeman: A five-minute recess. 
(Short recess.) 

Examiner Theeman: On the record. 


Cross-examination by Mr. Madden: 


Q. Mr. St. Sure, in the assessment of basic dues for the 
purpose of keeping the PMA running, which is based at 
least in part, as I understand it, on tonnage, who pays the 
dues on tonnage which is carried by a PMA member steam- 
ship company discharging on the Pacific Coast? A. The 
stevedore terminal operator. We have a variety of such 


(Tr. 410-411) 
228a 


Paul St. Sure—for Pacific, Intervenor—Cross 


dues. I mean a PMA member operating on the Pacific Coast 
as a steamship operator pays a separate set of dues to cover 
the cost of negotiation of offshore contracts based upon 
personnel employed aboardship, but the so-called cargo dues 
and the manhour dues are based upon the tonnage paid by 
the stevedore or— 


Examiner Theeman: Let us go off the record a 
moment. 

(Discussion off the record.) 

Examiner Theeman: On the record, please. 

The Witness: My understanding is that the mem- 
ber dues for PMA steamship company members may 
be paid either by [411] the stevedore or the terminal 
operator or by the steamship company directly. 

However, the stevedore or terminal operator is 
responsible for the payment of so-called tonnage and 
manhour dues with reference to non-member com- 
panies that he may serve. This is consistent with the 
voting procedure in PMA where the stevedore can 
vote under our present by-laws the tonnage of non- 
member companies he serves, but the steamship line 
votes its own tonnage; in other words, extracts it 
from the stevedore who serves him and votes it him- 
self, so for this or perhaps other practical reasons 
this is the alternate method of payment. 


By Mr. Madden: 


Q. I will refer you to Exhibit 35, which is a declaration 
or bulletin to members with reference to implementing the 
mechanization and modernization fund dated January 17th. 

In paragraph 7, you will note that it provides that ‘‘Dec- 
larations of tonnages will be made, as in the past, by mem- 
ber steamship companies and contracting stevedores report- 
ing for non-member companies and government agencies, 
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being made in exactly the same manner by such companies 
as PMA dues.”’ 

Then am I correct that, so far as the basic dues are con- 
cerned, that the member steamship company might still re- 
port his tonnage and pay direct right to PMA the assess- 
ment [412] for those dues? A. I believe that is true, yes, 
sir. 

Q. And for the shore members of the PMA, such as the 
stevedore and terminal operators, their tonnage dues in such 
situation would be limited to the tonnage handled for the 
non-member companies and government agencies? A. 
Well, that would be so. I mean the total tonnage is covered 
in one fashion or the other. 

Q. Now, apparently from this bulletin originally it was 
contemplated the same method would be followed in collec- 
tion of the mech fund assessments, but I understand that is 
not the case. Do you recall when that change occurred? A. 
Yes, I do. I think administratively, when the fund was initi- 
ated, Mr. Saysette’s department, and I am sure with my 
approval, simply adopted the method that had been fol- 
lowed for the collection of tonnage dues. 

We then learned that this was part of a bargaining agree- 
ment and a specific payment as part of the bargaining agree- 
ment, and because of the requirement that we had with the 
Internal Revenue’s requirement that the assessment be paid 
directly by the employer of the labor, it was introduced and 
the instructions were therefore changed. 

I should indicate that the entire approach, from the 
standpoint of it being a bargained benefit, was so novel that 
we were on rather strange ground with the Internal [413] 
Revenue Service in getting approval of this, and it was only 
with the specific assistance of the Secretary of Labor, who 
recognized the type of agreement that we had reached, that 
we were able to get the Internal Revenue Department which 
permitted the reductions to be made because part of the 
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agreement that we had with the union was that the mech 
fund would not come into play unless it were approved by 
the Treasury Department, as a deductible item, as a wage 
or collective bargaining payment. 

Q. As far as the basic dues are concerned, though, the 
tax problem, I assume you would agree does not arise if a 
member steamship company pays his dues directly to PMA? 
A. I assume not. I hope there is no problem involved. 

Q. But in order to qualify for this mech fund set-up, it 
was necessary to change the method so that the direct em- 
ployers of the men made all the payments? A. Well, I as- 
sume a change was made to relate it to what in fact it was, 
a wage bargaining settlement. 

Q. I believe in your testimony you stated rather clearly 
the distinction between the benefits provided in the labor 
contract and the method employed to collect that benefit. 

If I wrote it down correctly, I believe you stated in 
effect the contract provides for the benefit, but the method 
of collection is no part of the contract. It is [414] between 
the employers themselves. A. Correct. 

Q. And when the PMA ratifies the overall package, you 
might say, they in effect ratify the contract, and then they 
ratify the method of assessment at the same time. A. Yes, 
our own members required that the method of assessment 
be determined before they would vote on a ratification of 
the contract. 

Q. I see. A. So this was part of the total ratification. 

Q. I believe you also stated that it was recognized by the 
PMA and those who were working on the plan that the aim 
of the contract was to give equal opportunity to all inter- 
ested persons to develop new methods of handling cargo, but 
it couldn’t really be expected that equal results would result 
to all operations. A. That is correct. There would be dif- 
ferences in trade, differences in commodities, differences in 
money vested, differences in the imagination of the opera- 
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tors to devise new methods. Each of these things would 
produce a different result. 

Q. And each of these opportunities that you referred to 
as equal opportunity to adopt methods were available in 
effect to all members of PMA and not merely the stevedores 
or terminal operators, but they were intended to benefit 
[415] the steamship operators in turnaround time, improve- 
ment to vessels, and so forth? A. That is correct. 

Q. To your knowledge, did the directors give any con- 
sideration to the effect of a tonnage assessment, based on 
this traditional method that the PMA used in basing dues, 
what effect it would have on actual stevedoring and terminal 
operations themselves, or was it just a convenient and 
available method to tie it into a revenue ton basis? A. I 
am not sure I follow you. The method that the industry 
had used in connection with tonnage assessments in other 
areas has been well established over a period of years 
based upon the custom of the industry in manifesting or 
freighting cargo. 

I don’t recall any discussion with regard to whether it 
was an improper method or whether anybody raised any 
question that it was. The basic debate in the industry was 
the question of manhours against tons. I mean this was 
the problem that we were wrestling with. 

Q. But the method of collecting dues on a revenue ton 
fell on the steamship company which reported its tonnage 
and on the stevedore who reported the non-membership ton- 
nage. 

Now, in assessing for the mech fund the direct burden 
of paying for all this tonnage falls directly upon one of the 
two, that is, the contracting stevedore, does it [416] not? 
A. Well, the burden falls on the contracting stevedore in 
the same sense that a wage increase falls on the contract- 
ing stevedore. It falls directly on him where welfare charge 
or whatever goes into the package that you have to deal 
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with the union about, these are total charges of labor costs 
which go into the bargaining agreement. 

Q. What I am driving at, Mr. St. Sure, is you think 
that a revenue ton basis which is used by steamship com- 
panies in determining rates for carrying cargo is an ap- 
propriate measure in determining the assessment which 
would fall on the handlers of the cargo at the loading or 
discharging port, and when I say revenue tons I am talk- 
ing about revenue tons for the purpose of measuring the 
tonnage which is assessed. A. Well, I can only speculate as 
to that. I don’t know. I mean the whole area of rate making 
and things of this kind is completely foreign to me, and 
even the distinction between weight ton and revenue ton 
has been a mystery to me. 

I can simply say that this was a method which the in- 
dustry had used, and it was adopted. It was specifically 
referred to the people operating in the industry, both 
foreign and American interests, and they came up with a 
recommendation, and this was adopted. 

[417] Q. How is the coastwise cargo charged under the 
mechanization fund; that is, it is loaded on the Pacific Coast 
and discharged on the Pacific Coast so that there are two 
handlings of the cargo. Do they pay a full assessment at 
the loading? A. Well, again, traditionally, there have been 
the recognitions of the fact that the same cargo was handled 
twice under the collective bargaining agreement, and with 
regard to the labor functions under PMA the coastwise 
operators, when they were still running, and maybe one or 
two occasionally now were given recognition of the fact 
that since this did relate to the collective bargaining agree- 
ment they shouldn’t have to pay twice, even though there 
might seem to be some anomaly in this situation. 

If there had been some agreement with regard to costs 
in that area or similar areas with regard to coastwise 
operators— 
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Q. Is that true on carriage to the Hawaiian Islands? <A. 
No, this was the Matson people who have a separate 
mechanization fund now which operates for the same pur- 
pose, so they meet it at both ends of the line. 

Q. You referred to a packaged lumber penalty of $1.00 
per man hour which was negotiated at an earlier dispute 
in order to permit lumber to be shipped in packages. Is 
that correct? [418] A. That is my recollection of it. It was 
before my time, and I had merely heard of the Chamberlain 
dispute, and the resulting $1.00 penalty to permit this par- 
ticular method to be used. 

That is my knowldege of it, based on that type of report. 

Q. Do you know whether that penalty still continues? 
A. No, I understand that only the coastwise operators are 
involved who are not members of PMA, but I understand 
that they have been able to negotiate some agreement 
whereby the $1.00 penalty has been replaced by what the 
union regards as an equivalent payment under the mech 
fund, and the $1.00 penalty, as such, has now been wiped out. 

Q. Originally coastwise lumber was assessed under the 
mech fund, was it not, at 2714 cents per thousand board 
feet, as a measurement equivalent of tonnage? A. It could 
be. If this is so, I will accept it. I am not familiar with that 
detail. 

Q. I believe it appears— A. Forty cubic measurement 
and 1,000 board measurement, constituting a ton on Ex- 
hibit 35? 

Q. Yes, sir. A. Yes, sir. 

Q. Do you know whether it is still assessed on this basis? 
[419] A. I do not. 

Q. At the time that the formula of the assessment for 
the mech fund was adopted in January of ’61, do you know 
whether the directors were aware of the volume of foreign 
automobile imports to the Pacific Coast at that time? A. 
Well, the matter was discussed, I recall, because the ques- 
tion was specifically raised as to the application of the 
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assessment to foreign automobiles, particularly Volks- 
wagens. 

Now, what detail the questions in volumes of amount 
or what specific tonnage, I don’t recall any specific ques- 
tion on that score. 

Q. As an aside, do you attend the board of directors 
meetings? A. I preside at them. 

Q. When the formula for the mech fund assessment was 
first adopted—that would be, I take it, about January 16, 
1961, according to this memorandum—at this particular 
time were the directors aware that the assessment on un- 
boxed automobiles would be on a measurement ton basis, or 
was that something that developed later? A. No, I believe 
they were aware of it. I believe the matter was discussed 
prior to the time of the membreship ratification on the 
4th of January. I think this was all in the package, and in 
the discussion, both before the [420] membership ratifica- 
tion, before the directors’ second action. 

The directors first voted to recommend to the member- 
ship and the membership ratified this action on the 6th 
of January. These matters were under discussion prior to 
ratification. 

Q. Well, isn’t it true that at the meeting, on approxi- 
mately the 4th of January, there was no discussion as to how 
the tonnages would be applied; that is, on a weight or 
measurement basis? A. (No response.) 

Q. Wasn’t it merely a general resolution that the assess- 
ment would be made on a tonnage basis? A. I think this 
is true of the discussions. However, when I presented the 
matter to the membership, this was discussed in this fashion. 

Q. In the two years during which the mech fund or the 
M&M program has been in force, can you state from these 
studies or reports that you had who has benefitted the most 
from the program? A. No, I cannot. The studies show 
averages on a port basis for commodities by group. They 
show that the principal benefit has been in the Port of Los 
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Angeles. We would expect it to occur because of the lower 
base to start from. It shows that during some portion of 
the first year that actually we did less in the Northwest ports 
than we have been [421] doing previously on an average 
basis. 

The reports we have do not enable us to pick out specific 
employers of individual companies as to individual cargoes. 

Q. I would like to ask you your personal opinion as 
to whether a measurement ton assessment on automobiles at 
the same rate per ton as applied to other commodities, ex- 
cluding bulk commodities, is an equitable basis for assess- 
ment. A. I don’t know that I have any opinion on that. It 
would seem to me that if a measurement ton basis was used 
by the industry for the purpose of determining freight 
rates, it might well be used for some other purpose. 

I simply have no opinion on the subject. I assume that 
we have been operating on what the industry’s practice 
and custom has been with relation to applying charges to 
specific operations. 

I mean the argument philosophically about whether or 
not for example a low cost cargo should have to bear the 
same rate as a high freight cargo, this gets into an area 
of economics I am not qualified to speak on. 

Q. You are aware, though, are you not, that a full cargo 
of Volkswagen automobiles from a ship is an operation 
that requires both before and since the mech fund assess- 
ment a great many less manhours than cargo, generally? 
[422] A. No, I wouldn’t know that. I frankly don’t know. 

Q. I assume, though, that this argument has been made 
to the board of directors by Volkswagen and others who 
have protested the assessments from time to time? A. The 
Volkswagen representatives did appear before the com- 
mittee that was originally charged, and a committee which 
was later reconstituted, to again review the matter in 
response to a suggestion at the membership meeting that 
the total matter be reviewed within six months because of 
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protests that were made specifically by Volkswagen, and 
some other cargoes, and the committee reviewed the matter, 
and their recommendation was that the method of assess- 
ment, as recommended, be continued. 

Q. Do you know of your own knowledge whether Volks- 
wagen has protested the entire mechanization assessment 
or only the amount of its impact upon its operations? A. 
I have seen correspondence where they have indicated 
they are not opposed to the total program, but they are 
opposed to its impact upon Volkswagen. 

Q. It is true, is it not, that so far as the assessment on 
a measurement basis of unboxed automobiles, the increase 
in the cost of discharge is at a considerably higher per- 
centage than for general cargo and bulk cargo? A. Well, 
frankly, I have never seen an analysis of [423] this. We 
have in the productivity report, as I recall, some 600-odd 


items of cargo. This might or might not be true if a 
comparison were made of all the items handled in a so- 
called general cargo operation. 

I just don’t know. 


Mr. Madden: I think that is all, Mr. St. Sure. 

Mr. Ransom: May we go off the record for a 
moment? 

Examiner Theeman: Off the record. 

(Diseusson off the record.) 

Examiner Theeman: On the record. 

Without objection, a letter dated March 16, 1961, 
from PMA to its members, is admitted in evidence 
as Exhibit 55. 


(The document above referred to was marked 
Exhibit No. 55 and was received in evidence.) 


Examiner Theeman: A letter dated December 
14, 1961, from PMA to its members, Exhibit 56. 
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(The document above referred to was marked 
Exhibit No. 56 and was received in evidence.) 


Examiner Theeman: And a letter dated Decem- 
ber 20, 1961, from PMA to its members, is admitted 
in evidence as Exhibit 57. 


[424] (The document above referred to was 
marked Exhibit No. 57 and was received in evidence.) 


Mr. Ransom: Thank you. I have no further 
questions. 

Mr. Zimmerman: I have no questions. 

Examiner Theeman: Thank you very much, Mr. 
St. Sure. 

The Witness: Thank you. 

(Witness excused.) 

Examiner Theeman: The hearing will be re- 
cessed until 2:00 p.m. tomorrow. 


(Whereupon, at 4:20 o’clock p.m., the hearing in 
the above-entitled matter was adjourned, to recon- 
vene at 2:00 o’clock p.m., Friday, April 26, 1963.) 


[427] Whereupon, Exret G. Horsman, was recalled as 
a witness by and on behalf of the Respondent, having 
been previously duly sworn, resumed the stand and testi- 
fied further as follows: 


Direct examination by Examiner Theeman: 


Q. Just to review a moment, Mr. Horsman, under some 
questioning by Mr. Madden, you stated that in January 
1961 there was a meeting at the PMA which you attended, 
and it was also attended by a number of other stevedores, 
and you gave a list of the number of stevedores that were 
there at that time. 
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As I recall it, you listed among the stevedores a number 
who were handling Volkswagens and a number who did not 
handle Volkswagens, is that correct? A. Could I have a 
review of the names I mentioned? I think the names 
mentioned were primarily the stevedores who at that time 
were handling Volkswagens, and that is why the names were 
still familiar in my mind. 

Q. Well, I don’t have the list of names. They are on 
the record, and I believe under subsequent questioning 
there [428] was a statement by you that some of those 
stevedores did and some of them did not handle Volks- 
wagens. 

Do you recall whether that is correct, or would you care 
to list again the names of the stevedores that were there? 
A. The names I believe I mentioned were—I will give the 
surnames, Ebby, Smith, Anthony and Whisnant. 

At the time, these were men who represented their 
stevedoring companies, and at that time had or were going 
to handle Volkswagens, but they are primarily not only 
contractors who only handle Volkswagens. 

Q. Well, do you recall any other stevedore? Again 
on the record I believe these were more than five named 
by you. A. In fact, there was a representation of all the 
stevedoring firms on the Pacific Coast. 


* * * 


[429] Q. Now, will you state for the record what your 
experience was with the common carriers? <A. Pertaining 
to vehicles? 

Q. Pertaining to vehicles. A. There are several com- 
mon carriers in which Marine Terminals Corporations have 
contracts with that have carried cars over the past three 
years. 

Other than Volkswagen’s objection to the method of 
assessment, strong objection has also been given to us, 
both orally or verbally, and through written comments 
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from [430] Hanseatic Vaasa Line who, next to Volks- 
wagenwerk, are our largest account carrying automobiles 
for discharge on the Pacifie Coast. 

The other carriers which I have named earlier gave 
no written comment, and if they had given verbal com- 
ment, whether for or against, I cannot remember. They 
could have directed their comments to other members of 
our firm. 

Q. The common carriers paid the bill? A. The com- 
mon carriers have paid the bill. 

Q. Are they still continuing to pay the bill? A. They 
are still continuing to pay the bill. However, we have been 
put on notice by the Hanseatic Vaasa Line that they expect 
equal treatment from our association, Pacific Maritime 
Association, as would be given to Volkswagenwerk. 

Q. And your bill shows still the mech fund assessment 
as a separate item? A. Yes. 

Q. For automobiles, whether it is a Volkswagen or other 
automobile? A. No, in billing a common carrier we only 
show the total amount of tons that are assessed. In other 
words, if you have a thousand measurement tons of auto- 
mobiles and 200 weight tons of general cargo, your invoice 
would show 1200 tons as the mechanization fund. 

In the bill of itself we do not break down between 
[431] automobiles and general cargo, but it is there. 

It can be ascertained from the body of the bill, but 
actually extending the assessement it is not separated from 
general cargo. 

Q. That is your grand total of assessment? A. Yes, sir. 

Q. But the assessment itself is broken down by indi- 
vidual items to show the amount for the mech fund and the 
amount for general cargo? A. Yes. 

Q. Excuse me, the amount for the mech fund for auto- 
mobiles and the amount of the mech fund for general cargo? 
A. No, it is all lumped together. I mean it is just the total 
amount of revenue tons based on the mechanization fund 
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assessment times the present amount, 2714 cents or 2614 
cents. 

Q. Do I understand that general cargo, then, is also 
assessed at 2714 cents a measurement ton? A. No, it is 
as freighted or as manifested. There are formulas or in- 
structions that we have on what commodity takes it on a 
weight, and what commodity takes it on a measurement 
basis. ; 

Q. Well, just to clarify it, would you give me an example 
of the way in which the bill occurs where you have an 
automobile, and then you have some other type of general 
[432] cargo than automobiles which does not take the same 
mech fund assessment as an automobile? A. Let’s take an 
example. We have a ton of Borax and we have a ton of 
cotton, and we have one automobile. The mechanization 
fund bill would show the Borax at one weight ton, the 
cotton at one weight ton, and the automobile, if it measured 
ten cubic tons, would show ten for a total of 12 times 2714 
cents. 


* * * 


By Mr. Zimmerman: 


Q. Mr. Horsman, you mentioned the names of four men 
to whom you talked at these PMA meetings. Would you 
mention [433] the names of the stevedore companies that 
were represented by those men? A. I believe, Mr. Zimmer- 
man, that I gave that the other day, but to go back over it, 
Mr. Ebby, representing California Stevedore & Ballast 
Company in San Francisco, Mr. Fred Smith of Seattle 
Stevedoring Company in Seattle, and Mr. John Anthony, 
Associated Banning Company in Los Angeles, and Mr. Neil 
Whisnant, Brady-Hamilton Stevedore Company, Port- 
land, Oregon. 


* * * 
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Cross examination by Mr. Madden: 


* * * 


[436] You stated that subsequent to this meeting you: 
then billed Volkswagens and other foreign cars by putting 
the mechanization fund as a separate item. Did your 
method of billing have any bearing on the fact that you 
had had the meeting? A. No, this was the instruction on 
how this was to be billed. As I remember, that was the 
reason for the meeting. 

Q. But did it have any bearing on this after the meeting, 
discussion? [437] A. At the time, it hadn’t actually gone 
into effect yet, the actual billing. In other words, there was 
still a question of what the various commodities would bear, 
bulk, scrap, automobiles, and at the time it was decided 
that the rate would be so much a ton, and bulk was then 
given a reduced rate from the original thinking, and I 
believe it wasn’t until February 1961 that the actual billings 
took place, and the method of billing was, of course, up to 
the stevedore. 

And one of the reasons for the meeting—or it wasn’t 
actually a meeting of the stevedores. It was why we were 
at a general meeting of the PMA—our concern was that 
if the mechanization fund is applied against automobiles 
on a measurement basis, our customers were going to object, 
but at the time there was no ship that hadn’t billed yet, and 
it must have been another, so it was after this meeting that 
actually went into effect. 

Q. So that all billing was subsequent to the meeting? A. 
Yes, sir. 

Q. There wasn’t a change in billing procedures as a 
result of the meeting? A. No, sir. 

Q. You hadn’t billed before? A. We hadn’t billed it. 
It was some month later. 

Q. Tell me, what was the conversation of the group 
[438] of these stevedores, either before or after the main 
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meeting of the PMA at this time? What were you talking 
about? A. We knew beforehand that if the mechanization 
fund on automobiles was placed on a measurement basis, 
that our customer would object, and it would be our posi- 
tion to hear their reasons for the objection, and place these 
objections before our association. 


Mr. Ransom: No further questions. 


By Mr. Madden: 


Q. Was the reason that you knew your customers would 
object the fact that you all knew that it would be necessary 
to pass this assessment on to the customers? A. I don’t 
know. 

Q. As acost? A. I gathered in the conversation that no 
one could absorb this in their present commodity rate at 
the time. 


Mr. Madden: That is all. 
The Witness: I can’t say this for sure. We 
could not, Marine Terminals Corporation. 
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[1] (Memorapum or UnpERsTANDING 
Between 


Pacrric Marrrime AssociaTion 
(on behalf of its Members) 


And 


Internationa, LONGSHOREMEN’S AND 
Warenousemen’s Union 


(on behalf of itself and all Longshore and Marine Clerks 
Locals in California, Oregon and Washington) ) 


The following statements cover those items agreed to 
by the parties in the 1959 negotiations as amendments to 
the 1958 ILWU-PMA contracts, which contracts are re- 
executed, except as modified hereby: 


Waces 
LonGsHoRE 


The basic straight-time wage rate for men paid on a 
6-hour day basis shall be increased by 11 cents per hour 
effective 8 am. Monday, June 15, 1959. This brings the 
basic straight time rate to $2.74 per hour and the overtime 
rate to $4.11 per hour. 

For special categories of Longshoremen historically 
paid on an 8-hour straight time basis, the basic straight 
time rate shall be increased by 121% cents. 


CLERKS 


The straight time rate for Clerks is increased by 14 
cents per hour, bringing the rate to $2.93 straight time and 
$4.3914 overtime. (This is the increase applicable to Long- 
shoremen on an 8-hour basis, plus 114 cents.) 

The Clerks will receive additional increases of 114 cents 
effective as of the day shift on the Monday nearest June 
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15, 1960, and June 15, 1961; thus over the three year 
period of the contract, getting a total additional increase 
of 414 cents. It is agreed that this amount wipes out 
the earnings differential between Clerks and Longshore- 
men. 

Over and above these increases, Supercargoes and Chief 
Supervisors are to receive 4 cents per hour additional, 
effective as of the day shift June 15, 1959, and as of the 
day shift on the Monday nearest June 15, 1960, and June 
15, 1961. It is agreed that this amount (12 cents) wipes 
out the earnings differential between these men and walk- 
ing bosses. 


RETROACTIVITY 


It is agreed that the wage adjustments negotiated for 
1959 shall be effective with the day shift on Monday, June 
15, 1959, and retroactivity shall apply up to but not in- 
cluding August 10, 1959. If the Union has not approved 
this settlement on or before August 10, 1959, then the 
Employers shall continue to pay the rates of pay in effect 
prior to this settlement and shall continue payments of 
wages on that basis until notified in writing that the Union 
has accepted [2] the revised rates as negotiated. When 
such written notification is received the Employers will 
then place the new rates in effect on the day shift of the 
Monday following such notification, and the application of 
retroactivity will be applicable for the period starting with 
the day shift on Monday, June 15, 1959, up to but not 
including the day shift beginning on Monday, August 10, 
1959. 


MECHANIZATION 


Mechanization and the utilization of laborsaving devices 
have been a subject of discussion between the parties since 
1957. During the course of the 1959 negotiations the fol- 
lowing items were agreed to on this subject. 
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To allow a certain amount of time (not more than one 
year) for the parties to further study and gain factual 
experience: 


(1) of actual changes made by laborsaving machinery, 
changed methods of operation, or proposed changes in 
working rules and contract restrictions, resulting in re- 
duced manpower or manhours with the same or greater 
productivity for an operation; 


(2) of savings to the employer because of such changes; 


(3) of a proper share of such savings to be funded as 
hereinafter provided; and 


(4) of the manner of distributing such fund to the fully 
registered work force: 


A) PMA proposes to create a coastwise fund for the 
fully registered work force, through contributions by the 
Employers to be accumulated during the first ensuing con- 
tract year, in the amount of one million five hundred 
thousand dollars. This amount, in addition to ‘‘buying 
time’’ for necessary study and experience, represents a 
recognition by the Employers that savings accrue as a 
result of mechanization and changed methods of operation, 
and a recognition by the Union that no additional pay- 
ment is due for changes made or to be made prior to 
June 15, 1960. This payment shall constitute a part of 
the consideration for renewal of the contract, and shall 
be distributed to the fully registered work force in a man- 
ner to be determined. (Tax and legal problems to be 
resolved.) 


B) It is the purpose and intent of the parties, during 
the course and as the result of this study period, to achieve 
and meet the following aims and objectives: 
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1. To guarantee the fully registered work force a share 
in the savings effected by labor saving machinery, changed 
methods of operation, or changes in working rules and 
contract restrictions resulting in reduced manpower or 
manhours with the same or greater productivity for an 
operation. 


[3] 2. To maintain the 1958 fully registered work force, 
with allowance for normal attrition. 


3. To create a coastwise fund for that work force 
through contributions by the Employers, such contribu- 
tions to come from savings described in paragraph B) 1. 
hereof. 


4. To provide that this fund will be separate from 
contractual wages, pensions, welfare and vacations. 


5. To guarantee the PMA the right to make changes, 
and remove restrictions along with protection against re- 
prisals for making such changes, and enforcement under 
the contract of such changes if and when made. 

During the ensuing year, in addition to making of such 
study, the following agreements shall be in effect: 


a. PMA will accumulate the one million five 
hundred thousand dollar fund as provided in A) 
hereof. 


b. PMA shall be free to make such changes as 
are deemed necessary under Section 14 of the pres- 
ent Longshore contract, and Section 25 of the pres- 
ent Clerks’ contract, restricted however by the 
observance of rules prohibiting individual speed-up 
and unsafe operations. The load agreement shall 
continue. 
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Except for changes in operations made hereafter 
by introducing laborsaving devices in addition to 
those already used and practiced by him in the past, 
the Employer shall not invoke the provisions of 
Section 14 of the Longshore Agreement or Section 
25 of the Clerks’ Master Agreement during the 
ensuing year. Nor shall the Employer seek a re- 
duction of gang sizes or number of Clerks, elim- 
ination of multiple handling, or other existing con- 
tract or working rule restrictions with relation to 
operations now existing, except during future an- 
nual review negotiations or by mutual agreement. 


ce. The parties will continue negotiations on the 
matters outlined in this proposal for a period of 
not to exceed one year for the purpose of determin- 
ing a basis for converting the above fund and 
Employer contributions thereto to a continuing 
basis which will meet the aims and objectives set 
forth herein. Such negotiations shall not exclude 
tonnage taxes, manhour assessments, or any other 
basis of conversion, nor exclude conversion of pres- 
ent contributions for welfare, pensions and vacations. 


[4] d. The parties shall continue to operate in ac- 
cordance with the terms of the contract and working 
rules, with mutual agreement against reprisals and 
for enforcement of the contracts, working rules and 
the provisions of this agreement. 


8-Hovur GuARANTEE 
A. APPLICABILITY 


1. There shall be a guarantee of 8 hours of work to men 
when ordered and turned to work. 


(a) This guarantee shall apply only to fully and lim- 
ited registered Longshoremen and fully and limited regis- 
tered Clerks, 
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(b) It shall go into effect on the day shift on January 1, 
1960, for Longshoremen; for Clerks it shall be effective 
upon approval and ratification, prospectively August 10, 
1959. 


2. On the day shift, the 8-hour guarantee of work must 
be provided between the hours of 8 a. m. and 6 p. m. 

On the night shift, the 8-hour guarantee of work must be 
provided within a spread of nine (9) hours from the normal 
starting time, excluding the meal hour. (This shall not 
change San Francisco Rule #2, Page 63, Brown Book.) 


B. Mersop or PaymMent—Deap TIME 


1. In the event that dead time results, and 8 hours of 
work cannot be provided, dead time on the day shift from 


Monday through Friday shall be paid for at the straight- 
time rate of pay. 


Note: When dead time is created at the beginning 
of a day shift by starting later than 9 a. m., overtime 
shall not apply until 6 hours have been worked or 
until 5 p. m., whichever occurs first. 


2. All other dead time—nights, weekends and holidays— 
shall be paid for at the overtime rate of pay. 


3. No penalty cargo rates shall be paid for during dead 
time. 


C. Exceprions to 8-Hour GUARANTEE 


1. (a) For men ordered, reporting for work and not 
turned to, the 4-hour minimum shall apply, except where 
inability to turn to is a result of insufficient men to start the 
operation. Present port rules defining number of men re- 
quired to start operations shall apply. 
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(b) Where a Clerk is ordered to work against a ship 
and cannot turn to because of insufficient men as in Rule 
C. 1. (a) above and there is no place to shift said Clerk, the 
4-hour minimum shall apply. 


2. Longshore baggage men and linesmen, but not bag- 
gage Clerks are excluded from the 8-hour guarantee, and 
their minimums remain uncharged from the 1958 minimums. 


[5] 3. When Longshoremen and/or Clerks are em- 
ployed at Selby, California, (This applies to Selby only.) 
Employers may shift men to other operations to fill out the 
8 hour guarantee, otherwise the guarantee is only 4 hours. 
If men are not shifted to other work but are ordered back 
after a mid-shift meal, a second 4-hour minimum shall ap- 
ply. 


4 


5. The inclement weather exceptions to the 8-hour 
guarantee shall be as follows: 


(a) When men are turned to, and work cannot 
commence or continue because of bad weather (such 
determination to be made by the Employer), a 4 hour 
minimum shall apply. 


(b) When men are ordered to return to work 
after a mid-shift meal and work cannot resume be- 
cause of inclement weather (such determination to be 
made by the Employer), a second 4 hour minimum 
shall apply. 


(ec) Dead time resulting from inclement weather 
shall be paid for as provided in Paragraph B. 


5. Present rules governing stop work meetings shall con- 
tinue. Any hours lost as a result of such meetings are de- 
ductible from contract minimums. Similarly, any hours lost 
as a result of short shifts resulting from union unilateral 
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action or mutual agreement of the parties are also deduct- 
ible. 


6. In those ports where a 4 p. m. or 5 p. m. stop is pro- 
vided by rule for specific days, the minimum guarantee on 
such days shall be from the starting time, which for payroll 
purposes can be no later than 9 a. m. to such 4 p.m. or 5 p. m. 
stop. 


7. (a) When an operation of short duration requires 
extra Longshoremen from the skilled classifications and 
such men are ordered and turned to, they shall be entitled 
to a 4 hour minimum, and can be transferred to comparable 
work on the original dock or ship to fill out this minimum. 


(b) When such men are shifted to comparable work on 
other docks or ships or are ordered back after a mid-shift 
meal the 8 hour guarantee shall apply. 


8. When gear men are called in on an emergency, local 
rules rather than the 8-hour guarantee shall prevail. 


9. When men have been ordered and fail to report to 
work at all or on time, thus delaying the start of an opera- 
tion, the time lost thereby until replacements have been 
provided or until the man or gang has turned to shall be 
deducted from the guarantee. 


10. Men or gangs refusing to shift, quitting or dis- 
charged for cause, shall be paid only for the time worked. 


[6] 11. A replacement gang ordered from the dispatch 
hall to replace a quitting gang shall not be eligible for the 
8-hour guarantee, but shall be eligible for the 4 hour 
minimum. This only applies when a gang quits during the 
course of the 8 hours of work or quits by refusal to work 
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the extensions for shifting or sailing provided in the agree- 
ment. 


12. Where men are turned to and work less than 8 
hours by reason of quitting, discharge for cause, or injury, 
and a replacement is ordered by the Employer, the 8-hour 
guarantee is not applicable and the men shall be paid as 
follows: 


(a) The man being replaced to be paid for time 
worked ; 


(b) The replacement is to be paid for time 
worked, or the 4 hour minimum, whichever is greater. 


D. MANEUVERABILITY AND FLEXIBILITY oF THE Work Force 


1. In order to prevent as much as possible Employers 
being required to pay for ‘‘dead time’’ or time not worked 
by the application of the 8-hour guarantee, the Employers 
shall have maximum maneuverability and flexibility of the 
work force, Longshore and Clerks. They may shift men 
and gangs—from ship to ship, from direct employer to 
direct employer, from steamship company to steamship 
company or any combination thereof. 


(a) Employers shall have the right to shift men 
and gangs at their option in order to fill out the 
work guarantee. Men and gangs must shift as 
ordered. 


(b) Employers may move skilled longshore clas- 
sifications, such as winch drivers, hatch tenders, 
gang bosses, crane men, lift drivers, jitney drivers, 
ete., to comparable work: 1) on board ship, 2) on 
the dock, 3) on barges or between any of the loca- 
tions listed in 1), 2), and 3), and the men shall be 
obligated to shift. No skilled classifications will be 
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required to shift and do physical labor (hand han- 
dling) such as dock work, car work, hold work, ete. 


(ec) Skilled classifications of clerks, such as super- 
cargoes, supervisors, ete., may be shifted by Em- 
ployers to comparable work or to any Clerks’ work 
to fill out the shift. guarantee without reduction in 
their skilled pay rate. 


(d) Men in ship gangs can, at the option of the 
Employers, be shifted to any other work including 
all dock and car work in order to fill out a shift. 


(e) Dock men or dock gangs shall not be shifted 
to work aboard ships to get the 8-hour guarantee 
but may be shifted to any work on docks, cars or 
barges. 


[7] (f) In those ports where working rules do 
not now provide swing men (ship or dock men), the 
Employer has the option to order up to two swing 
men for each discharge gear working. These swing 
men may be used for any dock work and/or for 
hold work in any hatch. This will hold true whether 
or not dock men or gangs are ordered and whether or 
not, under local rules, dock men or gangs must be 
released as a unit. 

In those ports where working rules do not now 
provide swing men (ship or dock men), the Em- 
ployer has the option on loadouts to order addi- 
tional hold men (not to exceed two for each gear 
working) for assignment as needed. These men 
may be used for any dock work and/or for hold 
work in any hatch. | 


(g) Men in specialty, shoveling, and freezer 
gangs can, at the option of the Employers, be shifted 
to any other work including all dock and car work in 
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order to fill out a shift. When so shifted, the penalty 
cargo rate shall not prevail. 


(h) The Employers shall have the right to order 
back after an initial or any subsequent shift only 
such gangs as are needed to finish the work remain- 
ing. (This is intended to minimize the necessity of 
shifting men or gangs to other jobs or ships to fill 
out the 8-hour guarantee.) Such gang or gangs 
ordered back must be the gang or gangs which the 
Employers believe in good faith have the most work 
to do at their respective gear, and they are to finish 
the work, if any, at the gear of the gangs released 
at the end of the previous shift if ordered to do so. 
Under such circumstances the gear priority of the 
gangs released is suspended. When gangs are not 
ordered back under this rule they cannot be replaced 
by new gangs at that gear until the second subsequent 
comparable shift. This rule is not to be used as a 
subterfuge for firing gangs. 


(i) The shifting of registered and limited reg- 
istered men to fulfill the guarantee shall be carried 
out without bumping other men to create available 
work. 


2. Accompanying the obligation placed upon the Em- 
ployers to furnish 8 hours of work each shift is the obliga- 
tion on the part of the men to shift from one job to an- 
other for the purpose of working a full shift when such 
move is ordered by the Employers. 


3. The Union recognizes that late initial starts will 
occur and agrees that men will work ships with late initial 
starts. (See Paragraph B. 1. Note.) 
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4. The employers have the right to relieve hatches dur- 
ing meal hours. 


[8] 5. Existing gear priority rules will be suspended 
or changed when necessary to facilitate shifting of men 
and gangs for the purpose of guaranteeing the full 8-hour 
work shift. ‘‘Center line’’ and ‘‘imaginary bulkhead’’ and 
similar practices which result in arbitrary division of work 
among gangs shall be eliminated. 


6. Existing contract leeway provisions for finishing ship 
to shift (2 hours) or sail (3 hours) shall remain unchanged. 


7. Men and gangs shall go to meals as directed by the 
Employer and shall return to complete a shift after a meal 
when a shift is extended for shifting or sailing. 


E. Ruues anp Exampres APPLICABLE To SHIFTING 
Mew anp/or Gans. 


1. Initial late start orders may be placed at the dispatch 
hall to work a ship and to shift to a second ship for a late 
start on the second ship when ordered to do so. 


Note: The purpose of men being notified by orders at 
the hall at the time of dispatch is to know in advance that 
the ship they are being dispatched to is the second ship, 
with the first ship being worked as a fill-in job for the pur- 
pose of making 8 hours. 


2. Men or gangs may be ordered to shift from a job or 
a ship that they have completed to a late start on another 
job or ship. Such men or gangs will be released at the end 
of the shift on the second ship and may be required to 
work no longer than the extended hours herein provided 
for, if such extended hours are necessary to complete the 
work on the second ship for shifting or sailing. 
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Such shifting of men or gangs may be accomplished 
without clearance through the dispatch hall. 


3. Men or gangs may be ordered to shift from a job 
or a ship on which they have not completed their original 
assignment to permit a late start on another job or ship, 
or in order to fill out the 8hour work guarantee, or in 
order to finish the second ship for shifting or sailing. These 
men or gangs will be ordered back to their original job 
during that shift or for the start of the next day’s shift, 
and such shifting of men or gangs may be accomplished 
without clearance through the dispatch hall. 

If the work on the second ship is of such amount as to 
require working the extended hours in order to permit the 
ship to shift or sail, the men or gangs will work up to but 
not beyond the end of such extended time. 


4. Men or gangs may be ordered to shift from a job 
or a ship which they have not completed but where they 
have run out of available work because of delay in arrival 
of cargo, breakdown of equipment, ete., to another job or 
ship in order to complete the 8-hour guarantee, and they 
will be ordered to return to their original job to finish it. 
Such shifting of [9] men or gangs may be accomplished 
without clearance through the dispatch hall. (This rule also 
applies when a ship fails to arrive as scheduled.) 


5. Gangs will have gear priority on only one ship during 
each shift and will be released to the dispatch hall at the 
end of any shift in which they have completed their work 
on the ship on which they had priority. (This does not 
negate D. 1. (h)). 


6. There shall be no second or additional guarantee at- 
tached to turning to on new assignment after shifting. 
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F. Oxe Hour LeEway To Finish Car Work or 
Truck Work. 


When dock work on cars or trucks is started but is 
incomplete at the regular quitting time, an extension or 
leeway of one hour to finish the job will be permitted, pro- 
viding men are not sent to a meal. 


G. GUARANTEE For GANGS THAT TRAVEL. 


When gangs are travelled and, as a result, their starting 
time is such as to make it impossible to fill out the guarantee 
between 8 a.m. and 6 p.m., the guarantee shall be pay or 
work until 6 p.m., except for the meal hour. For example, 
if men arrive on the job at 9:30 a.m. following travel, then 
their guarantee will be 714 hours. 


H. Meat Hovr. 


1. The meal hour shall be between 11 a.m. and 1 p.m., 
that is, the noon meal hour can be at 11, 11:15, 11:30, 11:45 
or 12 noon. 


2. The night shift meal hour shall be at either 10 p.m. 
or 11 p.m. in those ports whose normal starting time is 
6 p.m. and at either 11 p.m. or 12 midnight in those ports 
whose normal starting time is 7 p.m. 


3. Men and gangs shall go to meals as directed by the 
Employer. 


I. Sma Ports. 


The full provisions of the 8-hour guarantee shall prevail 
in all ports. However, in small ports—6 gangs or less—it 
is understood that if these ports wish to make adjustments 
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in leeway for late starts because no alternative work is avail- 
able to fill out the 8-hour guarantee, this can be done by 
mutual agreement at the local level providing there is ad- 
vance approval by the Joint Coast Committee. 


[10] New Equiement 


It is recognized that the Employer has the right to select 
competent men for all operations. When new types of equip- 
ment are introduced in connection with cargo handling cov- 
ered by the contractual definitions of work, such new equip- 
ment shall be operated by employees under ILWU contracts, 
with the understanding that competent men shall be made 
available by the ILWU, with adequate experience or train- 
ing. This proposal shall not change the status quo as to as- 
signment of other than ILWU workers on existing equip- 
ment. 


VACATIONS 


The present contract vacation provisions were amended 
as follows: 


1. Jury Dury Vacation Exicrmmitry 


Any registered man covered by the ILWU contracts who 
shall be summoned for jury duty shall be entitled to have 
his actual hours of attendance at court as juror be counted 
as qualifying hours for vacation eligibility. (Note: Actual 
hours in this instance are all hours at court, waiting to serve 
on a jury, or actually serving on a jury.) 


2. Any registered Clerk or Longshoreman who has 25 
qualifying years in the industry and is paid for 800 hours 
but less than 1344 hours in the preceding year, thus earning 
one week’s vacation, shall receive an additional week of va- 
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cation. (Note: This leaves unaffected the 25-year man who 
works 1344 hours the previous year.) 


WELFARE 


The Trustees of the Welfare Fund having determined 
that sound policy requires that a balance of $800,000 should 
be maintained (to meet two months’ premiums covering ex- 
isting benefits), it is agreed that at any time during the term 
of this Agreement that the Fund balance falls below $800,000 
as the result of maintaining present benefits, an additional 
employer contribution of 1¢ per manhour shall be made for 
such period as may be required to replenish or maintain 
such balance. The Trustees shall determine the time during 
which such additional 1¢ shall be paid, based upon the 
status of the Fund with relation to the $800,000 balance 
formula. 

Penatty CaRcozs 


The following commodities were added to the list of 
commodities carrying a 10 cent penalty: 


1. Tapioca flour when sacks are leaking or sifting. 
2. Calcine coke. 


3. Freshly painted lumber when paint is wet. 


[11] It was agreed also that during the coming contract 
year the parties will study the entire penalty list with the 
intent of revising it to eliminate commodities where pack- 
aging or mode of handling has changed so as to remove the 
obnoxious features. Any disagreements will be resolved at 
the June, 1960 contract review. 


ProrectivE CLOTHING aND DeEvIcEs 


It was agreed that where protective clothing or devices 
are currently being furnished, even though not specifically 
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required by the safety code, the Employers will continue to 
furnish them. At the local level the parties will re-examine 
this question in order to arrive at an orderly procedure for 
the issuance, safeguarding, and return of the items furn- 
ished by the Employers. 


Reuier Periops 


It is recognized that employees are entitled to reasonable 
and necessary time off for relief. Relief periods shall be 
arranged so as to fall around the mid-point of the work 
period involved, having due regard for the continuity and 
nature of the work. The ILWU agrees there shall be spe- 
cific contract language to prevent the abuse of such relief 
periods or their being used as a subterfuge to operate as a 
4-on — 4-gone practice, or variations thereof, and to insure 
that men will observe specified times for starting, resuming 
and finishing work. 


Porr Workine ann Dispatcurnec Rues AND 
Locan AGREEMENTS 


It was agreed, with regard to port working and dispatch- 
ing rules that: 


1) Any rules which conflict with or prevent the opera- 
tion of the new contract provisions shall be changed. 


2) Any other changes in port working and dispatching 
rules can be made only by mutual agreement. 

With regard to local agreements with PMA or with 
PMA members (exclusive of Walking Boss Contracts) it 
was agreed: 


a) That any provisions of the Coast Agreement 
which are applicable to the local agreements shall be 
incorporated in the local agreements. 
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b) That any provisions of the local agreements 
which are in conflict with the Coast Agreement shall 
be changed. 


c) Any other changes in local agreements can be 
made only by mutual agreement. 


[12] Lecan Qua.iricaTions 


The Pacific Maritime Association has made the agree- 
ments on mechanization and the 8-hour guarantee contin- 
gent upon satisfactory resolution of certain tax and legal 
problems. This has been agreed to. 

In connection with mechanization, the PMA needs to 
be assured that employer contributions to the one million 
five hundred thousand dollar ($1,500,000) Fund will be 
currently deductible for income tax purposes. 

The PMA needs to be assured that the straight-time rate 
of pay is the regular rate under the Fair Labor Standards 
Act and there will be no obligation to pay overtime on 
overtime. 

The Union has agreed to support the PMA in obtaining 
such assurances. Failure to obtain resolution of these prob- 
lems would require renegotiation of these issues. 


Goop Farrah GUARANTEE 


As an explicit condition of agreement, the parties ex- 
changed commitments that the Agreement as amended will 
be observed in good faith. In answer to the Employers’ 
demand for such a guarantee, the Union Negotiating Com- 
mittee and Caucus unanimously voted to commit every local 
and every member to observe such commitment without 
resort to gimmicks or subterfuge. The Employers gave a 
similar guarantee of good faith observance on their part. 

In order to implement this good faith guarantee, it 
was agreed that whenever the local grievance machinery 
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becomes stalled or fails to work the matter can be referred 
at once by either party to the Coast Labor Relations Com- 
mittee for disposition. This understanding applies with 
special force to issues arising with regard to mechanization 
under Section 14 of the Coast Agreement and Section 25 
of the Clerks’ Agreement, and to the application of the 
8-hour guarantee. Any problems arising over changes in 
local working or dispatching rules because of the new 
contract provisions can be thus referred to the Coast level 
for prompt disposition. 


Lenore or Contract 


The contract shall be for a period of three years, ter- 
minating June 15, 1962, with an opening on wages, mechani- 
zation and hours in June, 1960; and an opening the second 
year, June, 1961, on wages, hours, mechanization and paid 


holidays. If settlement is not reached by negotiations, 
either party may submit unresolved issues to the Coast 
Arbitrator. 

[13] (The Union has agreed without commitment on 
either side that there shall be discussions regarding the 
problems of domestic carriers.) 

Dated: August 10, 1959 


Pactric MarivTiME ASSOCIATION 
on behalf of its members 


/s/_ J. Pavuu St. Sure 
InTERNATIONAL LONGSHOREMEN’S 
AND WAREHOUSEMEN’s UNION 
on behalf of itself and all 
Longshore and Marine Clerks 
Locals in California, Oregon 
and Washington 


/s/ L. B. THomas 
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[1] (Memoranpum or AGREEMENT 
On 
MEcHANIZATION AND MOoDERNIZATION 
Octoser 18, 1960) 


A. Provisions ror Erricrent OPERATIONS 


1. (1) The Longshore and Clerk’s Agreements and 
local agreements (exclusive of Walking Boss Agreements) 
shall be revised and amended in the manner set forth 
herein so as to eliminate restrictions in the contract and 
working rules, as well as in unwritten but existing Union 
unilateral restrictions and arbitration awards which inter- 
fere with the Employers’ rights dealing with sling loads, 
first place of rest, multiple handling, gang sizes, and man- 


ning scales, so as to allow the Employers to: 


a. Operate efficiently 
b. Change methods of work 
c. Utilize labor-saving devices 


d. Direct the work through Employer representa- 
tives while explicitly observing the provisions and 
conditions of the Agreements protecting the safety 
and welfare of the employees and avoiding speed up. 
‘“¢Speed up’’ shall be understood to refer to an 
onerous workload on the individual worker. It shall 
not be construed to refer to increased production 
resulting from more efficient utilization and organi- 
zation of the work force, introduction of labor-saving 
devices, or removal of work restrictions. 


2. (2) It is the intent of this document that the con- 
tract, working and dispatching rules shall not be construed 
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so as to require the hiring of unnecessary men. The ques- 
tion of whether or not men are necessary shall be based 
on a determination of the number of men required to 
perform an operation in accordance with the provisions 
of paragraph A(1). Such determination shall take into 
account the contractual provisions for relief, the fact that 
during many operations all men will not be working at all 
times due to the cycle of the operation, but this shall not be 
construed to sanction such practices as four-on four-off or 
variations thereof. 


3. The Employer may seek through the provisions of 
the contract machinery to change only those contract pro- 
visions, working and dispatching rules which are in [2] 
conflict with the provisions and intent of this document. 
Where changes are agreed upon at the Coast Committee 
level they shall go into effect. Where changes remain in 
dispute they shall be resolved by the contract machinery. 


Sumve Loap Liurrs 


4. The sling load agreement shall be amended to provide 
as follows: 


5. 1. The sling load agreement shall continue to apply 
to all loads built by longshoremen where conditions, num- 
ber of men on the dock and in the ship, and the method 
of operation are the same as when the sling load agreement 
was negotiated. 


6. 2. In the ease of all other commodities or operations 
where operations have changed or where new commodities 
or operations have developed, loads shall be as directed by 
the Employer, within safe and practical limits and without 
speed up of the individual. Any dispute arising with re- 
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gard to such operations shall be settled through the griev- 
ance machinery with the work continuing as ordered. 


7. 3. An increase in the number of men man-handling 
cargo or the use of machinery to move or stow cargo on 
the dock or on the ship shall be considered a change in 
operations which permits the handling of loads larger than 
previous standards. 


8. 4. Loads built by other than longshoremen or loads 
built by longshoremen under 2 or 3 hereof shall be skimmed 
or not skimmed as ordered by the Employer. 


9. 5. Nothing herein limits the Union’s right to raise 
the issue of onerousness of work through the grievance 
machinery. 


Pace or Rest anp MutrieLe Hanpiinc 
10. (1) There will be no multiple handling. 


11. (2) Longshore work shall include the following dock 
work between the first and last place of rest (unless waived 
by the Union, in writing) : 


(a) High piling or breaking down high piles 
(b) Sorting 


(c) Movement of cargo on the dock or in a 
terminal, or to another dock, terminal or warehouse 


(d) The removing of all cargo from longshore 
boards 


[3] (e) The building of all loads on the dock. 


12. The above work shall be performed when ordered by 
the Employer. Longshore work on the dock, as outlined in 
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this section, is left to the option of the Employer. The fact 
that such Employer option is provided for herein, does not 
require the Employer to perform such work, but Employers 
are hereby prohibited by this language from allowing others 
than Longshoremen to perform the work. 


13. (3) If jurisdictional difficulties arise in the applli- 
cation of the above, whatever jurisdictional agreements are 
reached shall not result in multiple handling. 


14. Section 1 of the Longshore Agreement, ‘‘ Definition 
of Longshore Work’’, Paragraph (a) shall be amended by 
inserting the following language as a new paragraph fol- 
lowing the words ‘‘companies parties to this Agreement.’’: 


15. ‘‘The words ‘first place of rest’ in the preceding 
paragraph shall not be interpreted so as to require multiple 


handling of cargo on either discharge or loading operations 
or movement of cargo on the dock or in a terminal, or to 
another dock, terminal or warehouse, i.e., no cargo delivered 
to a terminal for loading on a ship, car or barge and no 
cargo arriving at a terminal by ship or barge and subse- 
quently leaving a terminal shall require multiple handling 
by longshoremen except as required by the Employer. 


16. ‘‘Cargo received on pallet, lift, or cargo boards, or 
as unitized or packaged loads, shall be considered as having 
fulfilled the ‘first place of rest’ requirement when unloaded 
from the carrier at a place designated by the Employer, and 
shall not be re-handled before moving to ship’s tackle unless 
so directed by the Employer. Cargo received for shipment 
but neither palletized nor received as unitized or packaged 
loads and to be palletized before delivery to ship’s 
tackle shall be palletized by longshoremen only (unless 
waived by the Union, in writing). Cargo discharged from 
a vessel on pallet, lift, or cargo boards or as packaged or 
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unitized loads shall be considered as having fulfilled the 
‘last place of rest’ requirement, when it is dock stored just 
as it left the hatch. It may be removed by the consignee 
or his agent, without additional handling, unless de-pal- 
letizing is ordered or sorting is required by the Employer 
prior to such removal. After cargo has been placed on 
the dock after discharge from the vessel, any movement of 
the cargo to a railway car, any sorting on the dock, and any 
building of loads on pallet boards on the dock shall be done 
by longshoremen. This will permit the teamsters to load 
their trucks piece by piece from cargo boards after long- 
shoremen have broken down piles and set loads to the tail- 
gate, floor or loading platform. 


[4] 17. ‘‘Longshoremen will load or discharge trucks 
only when directed to do so. 


18. ‘‘High piling or breaking down high piles is long- 
shore work. Outbound loads will be set down one lift high 
on the docks and then may be high piled only by longshore- 
men, if so required by the Employer. Inbound loads will 
be set down by longshoremen in lift loads suitable for 
placement on trucks.’’ 


Gane Srzzs anp Mannine 


19. Section 9 of the Pacific Coast Longshore Agree- 
ment, shall be amended to read as follows: 

20. The minimum basic ship general break bulk cargo 
gangs shall consist of men as follows: 


A gang boss (in ports where such are used) 
A wineh driver (two on single winches) 

A hatch tender 

Two (2) sling or front men 

Four (4) holdmen (including siderunners) 
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21. Except as hereinafter provided: (1) On loading 
operations the basic gang can be the minimum number of 
men for all operations when the loads are being landed in 
the vessel at their place of rest or being stowed thereafter 
by mechanical equipment. 


22. (2) On discharge operations this basic gang can 
be the minimum number of men when the loads are being 
moved to the point of removal from the vessel by mechan- 
ical equipment or are ready for slinging without additional 
handwork except the placement of slings or similar devices. 


23. When cargo is to be hand-handled, then two swing 
men shall be added to the basic gang for all discharge 
operations, and four swing men shall be added for all 
loading operations. Exception: When space and safety 
are the factors that dictate that only one load can be 
handled at a time, prior to the handling of the second load, 
then the basic gang can perform such handling providing 
it is to last for one hour or more. 


24. When the cargo handling operation to be performed 
requires only a minimum basic gang, that gang may be 
used to rig, uncover and cover hatches without additional 
men, so as to avoid deadtime under the eight hour guar- 
antee. 


25. The flexibility to apply to such swing men as are 
called for herein (and to the second winch driver) shall 
be the same flexibility set forth in the August 10, 1959 
Memorandum in connection with the 8-hour guarantee. 
Swing men, skilled or unskilled, and the second winch 
driver, shall not be added to the basic gang complement 
in order to have ship’s time guaranteed. They shall 
have the [5] 8-hour guarantee and the right to callbacks 
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without favoritism. They may be released at the end of 
any shift when they are not needed to start the next shift. 


26. The minimums set forth above can be supplemented 
in any numbers as ordered by the Employer, while needed, 
without precedent. 


27. Other longshore work in connection with loading 
and discharging is to be performed as ordered. 


28. The Employer shall be permitted to bring machin- 
ery and machine drivers into the hold and to swing out 
an equivalent number of hold men, provided four basic 
hold men are retained at all times. 


29. If loads above contractual limits are to be moved 
manually, and additional men or machines are required 
to guarantee against onerous individual workload, and to 
maintain safety standards, they will be provided. 


30. Manning for existing operations shall continue with 
the Employer having the right to ask for review of such 
manning through the contract machinery in the following 
situations: 


31. 1. Where existing manning for general cargo oper- 
ations, including packaged lumber and mixed operations 
of break bulk and unitized cargo, (other than hand-handled 
operations) exceed the minimum basic ship general break 
bulk cargo gang; provided, however, that such review shall 
not seek to reduce the manning below said minimum basic 
ship gang, and shall be based on a determination of neces- 
sary men as hereinabove defined. 


32. 2. In the case of other existing operations, such 
review shall be based on a determination of necessary men 
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as hereinabove defined, and shall not be limited by the 
minimum basic ship general break bulk cargo gang struc- 
ture. 


33. When new methods of operation are introduced the 
Employer shall discuss the proposed manning with the 
Union. If agreement cannot be reached (at the Coast 
level) the Employers shall have the right to put their 
manning in effect, subject to final resolution through the 
contract machinery. 


[6] 34. In existing operations, where changed methods 
have already been introduced which eliminate hand-han- 
dling of cargo on a piece-by-piece basis; or which eliminate 
hand-handling of units (as in cases of straight runs of 
unitized cargo, mechanically landed, lifted and stowed and 


vice versa); or which eliminate the need for hold men by 
removal of devices, (as in the case of chutes in scrap oper- 
ation), the procedure of this paragraph shall apply. 


35. Dock gang units shall continue while providing for 
flexibility in the use of dock gangs. 


36. The same safeguards with respect to speed up, 
safety and welfare shall apply in the case of gang size 
and manning as in the case of sling loads. 


37. If, during a shift, a change is made from a dis- 
charge to a loading operation, and the change requires 
additional men under the provisions of this section, if the 
Employer is unable to swing in men from ship or dock 
from his own employees, the hold men will work without 
additional men for a maximum of fifteen loads but not 
more than one hour. 
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B. Mopernization anp [MpRovEMENT Funp 
Provisions 


38. In return for a revised Longshore and Clerks’ 
Agreement incorporating the provisions set forth in Para- 
graphs A and C ‘‘Provisions for Efficient Operations’’, 
PMA will establish a jointly trusteed Fund as hereinafter 
provided. The administration and application of these 
revisions of the contract shall be subject to the grievance 
procedure at the Coast level. 


39. 1. The Fund shall include the $1.5 million accu- 
mulated prior to June 15, 1960, and will be supplemented 
by PMA contributions of $5,000,000 per year for a period 
of five and one-half years. If at any time the maximum 
payments per year do not provide sufficient money to meet 
fully the guarantees and benefits, the guarantees and bene- 
fits shall be reduced proportionately. 


40. 2. The Fund shall be segregated into two parts and 
used for the following purposes: 


41. (a) For all present fully registered longshoremen 
and Clerks, minus attrition; a guarantee of payment for 
a specified number of hours of straight-time pay per week 
at the then current contract rate, computed on an annual 
basis. Such guarantee shall become operative only when 
hours fall below the agreed level due to reduced work op- 
portunity resulting from changes as provided in Para- 
graph A hereof, but shall not apply to a drop in tonnage 
due to a decline in economic activity. Details of eligibility 
and administration to be negotiated. 


[7] 42. (b) For all present fully registered longshore- 
men and Clerks, minus attrition; the types of benefits pro- 
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vided in Union Draft of 10/4/60 Paragraph (2) (b), Para- 
graphs (1) to (7) inclusive. The amounts of such benefits 
to be determined by the Union. (See Exhibit ‘‘A’’, at- 
tached.) 


43. In regard to the benefit entitled “Mandatory Pen- 
sioning’’, PMA-ILWU shall have joint control over appli- 
cation of early mandatory retirement. If the parties dis- 
agree, differences will be subject to arbitration. 


C. Generat Provisions 


44. 1. The parties agree that they will abide by all 
terms and provisions of the collective bargaining agree- 
ments, 


45. 2. The parties agree that should disputes arise 
under these agreements all men and gangs shall continue 
to work as directed by the Employer in accordance with 
the specific provisions of the Agreements and that such 
disputes shall be settled through the grievance machinery 
of the applicable contract. Only in cases of bona fide health 
and safety issues may a standby be justified. The Union 
pledges in good faith that health and safety will not be used 
as a gimmick. 


46. 3. The Union agrees that the provisions of Sec- 
tion 16(f) relating to ‘‘Penalties for Work Stoppages, Pil- 
ferage, Drunkenness and Other Offenses’? shall be observed, 
and that in the event of disagreement as to the imposition 
of penalties under the ‘‘independent procedure’’ at the 
Joint Port Labor Relations Committee level, the issue shall 
be processed immediately through the grievance procedure, 
and to the Area Arbitrator, if necessary. The hearing and 
investigation of grievances relating to penalties shall be 
given precedence, on an equal basis with discharges, over 
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all other business before the Joint Port or Joint Area Labor 
Relations Committees and before the Area Arbitrator. 


47. The Union further agrees that the provisions of 
Section 7 (b) (3) relating to removal of Hiring Hall per- 
sonnel for cause shall be observed, and that any charges 
brought under this sub-section shall be processed through 
the grievance procedure immediately and shall be “given 
precedence, on an equal basis with penalties and discharges, 
over all other business before the Joint Port and Joint 
Area Labor Relations Committees and before the Area 
Arbitrator. 


[8] 48. 4. The parties agree the basic purposes of the 
Fund shall be specifically incorporated in the Trust Agree- 
ment and further that either party may on 60 days notice 
request a joint review of the basic purposes of the Fund 
no more than twice during the term of the Trust Agree- 
ment, and that the initial review may not be requested prior 
to a date 18 months subsequent to the effective date of the 
Trust Agreement. If the parties cannot reach agreement at 
these reviews, unresolved items or disputes may be referred 
to the Coast Arbitrator for decision at the request of either 


party. 


49. 5. In connection with the Modernization and Im- 
provement Fund PMA needs to be assured that the Em- 
ployer contributions to the Fund will be currently deductible 
for income tax purposes. 


50. The Union agrees to support PMA in obtaining 
such assurances from the proper government agencies. 
Failure to obtain resolution of these problems would re- 
quire renegotiation of these issues. 


51. 6. Any contract provisions, working rules, dispatch- 
ing rules, unilateral rules or arbitrator awards in conflict 
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with the provisions of this document shall be nullified, or 
changed to the extent necessary, in order that they shall 
not prevent the operation of this Memorandum of Agree- 
ment. Any disputes concerning the interpretation or ap- 
plication of this Memorandum of Agreement shall be 
determined under Coast Labor Relations Committee pro- 
cedures. The parties, by agreement, may refer proposed 
changes which are of local significance only, to the Local 
area for negotiation. In the interest of uniformity, any 
such matter negotiated at the Area level must be approved 
at the Coast level before being put in operation. Any matter 
referred to the Area level and not resolved within 30 days 
thereafter shall automatically return to the Coast level, 
and if not resolved there shall be presented to the Coast 
Arbitrator for decision. 


52. 7. Wherever applicable the foregoing paragraphs 
shall apply equally to longshoremen and clerks. The pro- 
visions of 16(f) and 7(b)(3) of the Longshore Agreement 
shall be incorporated in the Pacific Coast Master Clerks’ 
Agreement. 


53. 8. In the event that the Union or any Local fails 
or refuses to follow a Coast LRC or Arbitrator’s ruling 
interpreting or applying the provisions of this document, 
or in the event of a work stoppage in any port or ports in 
violation of the provisions of this document, payments into 
the Fund shall be abated during the period of such failure, 
refusal or stoppage in the manner and amount hereinafter 
provided, and the total Employer obligation shall be re- 
duced by such amount. 


[9] 54. The method of determining the amount of abate- 
ment shall be as follows: 


The total Employer obligation on an annual basis is 
at the rate of $13,650 per day. This shall be the 


(Exh. 1-B, 9) 
274a 


Exhibit 1-B 


maximum amount of abatement per day. Within this 
limit, the parties shall agree as to the amount to 
be abated on a daily basis in each instance of failure, 
refusal or stoppage, whether on a Coastwide, Area, 
or Port basis, and failing such agreement, the Coast 
Arbitrator shall make such determination. 


D. Duration 


55. This Agreement shall become effective upon ratifica- 
tion by both parties and shall run to July 1, 1966. 


E. AmenpMENTs To Basic LoncsHore anp CLERKS 
AGREEMENTS 


56. 1. The present Basic Coast Longshore and Master 
Clerks Agreements shall be extended to July 1, 1966 subject 
to annual reviews on June 15. Either party may ask review 
of any item in the Agreements with the exceptions of 
Mechanization and Modernization and Pensions. 


57. 2. The Coast Labor Relations Committee shall 
decide upon an equitable formula for dealing with the 
question of offenses which have arisen under Section 16(f) 
during the term of the present contract in order to prevent 
the unreasonable cumulation of penalties into the term of 
the Agreement as extended. 


58. 3. The issue of gear priority shall be referred to 
the Coast Labor Relations Committee in order to develop 
a coastwise rule. The Committee shall take into account 
the positions advanced by both parties in the current nego- 
tiations. Pending agreement on such coastwise rule, existing 
local rules shall continue to apply. 
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59. 4. With regard to local agreements with PMA or 
with PMA members (exclusive of Walking Boss Contracts) 
it is agreed: 


a) That any provisions of the Coast Agreement 
which are applicable to the local agreements shall 
be incorporated in the local agreements. 


b) That any provisions of the local agreements 
which are in conflict with the Coast Agreement shall 
be changed. 


c) Any other changes in local agreements can be 
made only by mutual agreement. 


60. 5. Pensions are reviewable under the terms of the 
Pension Agreement on July 1, 1961. 


[1] Exuzrr ‘“‘A’’ 


Note: This language from the Union proposal of Octo- 
ber 4. 1960 sets forth the types of benefits contemplated 
under paragraph B 2(b) of the October 18, 1960 Memoran- 
dum of Agreement. Specific wording will be incorporated in 
the Trust Agreement. 


2. (b) Early Retirement, with Vesting, and Death Ben- 
efit: For all present fully registered longshoremen and 
clerks, minus attrition; the types of benefits provided below. 
The amounts of such benefits to be determined by the Union. 


(1) A death benefit, after more than 5 and less than 15 
years of pension credit service of $220 monthly for 12 
monthly payments, to be paid to his beneficiary. 


(2) After 15 years of pension credit service, accumula- 
tion of a vested right to a sum equal to 36 x 220, and at age 
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65, with 25 years or more of service, the right shall be fully 
vested. If such a man dies or becomes disabled prior to 
reaching pension retirement, he shall receive, or his bene- 
ficiary, a proportionate amount, depending on years of serv- 
ice beyond 15, or the amount provided in (1) or (6) hereof, 
whichever is greater but in case of death no more than 
$5,000. 


(3) Normal retirement to continue at age 65 with 25 
years of service, and with payment of lump sum equivalent 
in whole or on a monthly basis as preferred by the pensioner. 


(4) Voluntary Retirement can be chosen at age 62 or 
thereafter with 25 years of service at the rate of $220 per 
month, and such early retirement will consume all or a part 
of a man’s vested share of this Fund prior to his 65th birth- 
day. Any residue of the individual share would be payable 
to the individual in a manner determined by him. 


(5) Mandatory pensioning can be made obligatory at 
age 64, 63 or 62 with 24, 23, or 22 years of service and with 
the same payments as in (4) above plus normal pension pay- 
ments, if such mandatory retirement is mutually deemed 
necessary for the purpose of reducing the work force. Such 
mandatory requirement would of course follow mandatory 
retirement of men with 25 years of service and 65 years of 
age but not yet 68. The parties shall have joint control 
over application of early mandatory retirement. If the 
parties disagree, differences will be subject to arbitration. 


(6) For men who die after 15 years of pension credit 
service and prior to retirement, beneficiaries shall receive 
$5,000 in monthly payments of $220. 


(7) For men who die while on normal or early pension 
prior to the exhaustion of their vested interest herein, bene- 
ficiaries shall receive the residue in monthly payments of 
$220 per month. 
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[1] Memoranpum or UNDERSTANDING 
BETWEEN 
Paciric Maritime ASSOCIATION 
AND 


INTERNATIONAL LONGSHOREMEN’sS & WAREHOUSEMEN’S UNION 


Pursuant to the wage review of June 15, 1960, it is 
hereby agreed: 
WaceEs 
LoncsHORE 


The basic straight-time wage rate for men paid on a 
6-hour day basis shall be increased by 8 cents per hour effec- 
tive 8 a.m., Monday, June 13, 1960. This brings the basic 
straight-time rate to $2.82 per hour and the overtime rate 
to $4.23 per hour. 

For special categories of Longshoremen historically 
paid on an 8-hour straight-time basis, the basic straight-time 
rate shall be increased by 9 cents. 


CLERKS 


The straight-time rate for Clerks is increased by 10% 
cents per hour, bringing the rate to $3.031%4 straight-time 
and $4.55 overtime. (This is the increase applicable to Long- 
shoremen on an 8-hour basis, plus 114 cents.) 


WELFARE 


The Employers’ contribution to the ILWU-PMA Wel- 
fare Fund shall be increased by 2 cents per manhour, bring- 
ing the contribution to 14 cents per manhour straight and 
overtime, effective 8:00 am., July 4, 1960, and shall be 
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further increased by one cent, to 15 cents per manhour, 
effective 8:00 a.m., January 2, 1961. 


Dated: 10/18 1960. 
For 


InrernaTIONAL LONGSHOREMEN’S & 
WanreHouseMEN’s Union 
/s/ H.R. B. 

For: 


Pacrric Maritime ASSOCIATION 
/3/ J. Paul St. Sure 


oein 29 
10/18/60 
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(ILWU-PMA SvurrtementTaL AGREEMENT ON 
MecHanizaTion anp Mopernization, Datep 
Novemser 15, 1961) 


[1] ILWU-PMA SUPPLEMENTAL AGREEMENT 
oN 
MECHANIZATION AND MODERNIZATION 


THIS AGREEMENT entered into as of the 1st day 
of January, 1961, by and between International Longshore- 
men’s and Warehousemen’s Union, representing employees, 
hereinafter defined, and on behalf of itself and all of its 
longshore and marine clerks’ locals in California, Oregon 
and Washington, and Pacific Maritime Association, repre- 
senting its member companies, hereinafter defined, 


WITNESSETH: 


Wuenrsas, the parties hereto, after collective-bargaining 
negotiations, agreed on the terms and conditions to be 
incorporated in and amending the Pacific Coast Longshore 
Agreement and the Master Agreement for Clerks and Re- 
lated Classifications, ratified January 10, 1961, and in and 
amending miscellaneous related agreements (te., Agree- 
ment for Carloaders in San Francisco Bay, between the 
Association, as hereinafter defined, and International Long- 
shoremen’s and Warehousemen’s Union Local 10; Agree- 
ment for Carloaders in Los Angeles Harbor Area between 
the Association and International Longshoremen’s and 
Warehousemen’s Union Local 13; Portland and Vancouver 
Dock Agreement between the Association [2] and Inter- 
national Longshoremen’s and Warehousemen’s Union Lo- 
cals 8 and 4; Portland Gear and Lockermen’s Agreement 
between the Association and International Longshoremen’s 
and Warehousemen’s Union Local 8; Dock Workers’ Agree- 
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ment for Port of Seattle between Waterfront Employers of 
Washington, on whose behalf the Association is acting, 
and International Longshoremen’s and Warehousemen’s 
Union Local 19; and Sweepers Agreement for the Los 
Angeles-Long Beach Harbor Area between the Association 
and International Longshoremen’s and Warehousemen’s 
Union Local 13, all of which miscellaneous related agree- 
ments were also ratified January 10, 1961), including par- 
ticularly those set forth in a written Memorandum of 
Agreement on Mechanization and Modernization between 
the parties hereto, dated October 18, 1960 (hereinafter 
referred to as ‘‘Memorandum Agreement’’) ; and 


Wuereas, said Memorandum Agreement, and particu- 
larly Sections A and C thereof, contains various provisions 
for increasing efficiency in operations through permitting 


utilization of labor-saving devices and eliminating restric- 
tive work practices in the Pacific Coast shipping industry, 
the substance of which provisions have been made an 
integral part of said Pacific Coast Longshore Agreement, 
said Master Agreement for Clerks and Related Classifica- 
tions, and said miscellaneous [3] related agreements; and 


Wuereas, said Memorandum Agreement and particu- 
larly Section B thereof, contains other provisions for creat- 
ing, accumulating and administering a so-called Mechaniza- 
tion Fund in the sum of Twenty-nine Million Dollars 
($29,000,000) for the payment of certain benefits in 
consideration of the performance of said provisions for 
increasing efficiency in operations; and 


Wuereas, the parties hereto have now agreed upon the 
manner in which such Mechanization Fund is to be accu- 
mulated, administered and distributed and are desirous of 
formalizing such agreement, 
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Now THEREFORE, in consideration of the premises, the 
parties hereto agree as follows: 


I. Derrnitions 


The following terms where used in this Agreement, 
unless specifically provided to the contrary, shall have the 
following respective meanings and definitions: 


1. Union: The International Longshoremen’s and 
Warehousemen’s Union, representing persons whose terms 
and conditions of employment as longshoremen or marine 
clerks, respectively, in California, Oregon and Washington, 
are governed by said Pacific Coast Longshore Agreement, 
said Master Agreement for Clerks and Related Classifica- 
tions, or any of said miscellaneous related [4] agreements, 
and including all of its longshore and marine clerks’ locals 
in said states. 


2. Association: Pacific Maritime Association. 


3. Member Companies: Companies who are presently, 
or hereafter become, members of the Association and are, 
or become, subject to said Pacific Coast Longshore Agree- 
ment, said Master Agreement for Clerks and Related 
Classifications, or any of said miscellaneous related agree- 
ments, or several of said collective-bargaining agreements, 
respecting the employment of ‘“‘Employees’’ as that term 
is hereinafter defined in Section 4 of this Article 1. 


4, Employees: All longshoremen or marine clerks and 
persons within related classifications who were on January 
1, 1961, or during the term of this Agreement become, fully 
registered within the meaning and under the provisions of 
said Pacific Coast Longshore Agreement, said Master 
Agreement for Clerks and Related Classifications, or said 
miscellaneous related agreements, respectively, and whose 
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terms and conditions of employment as longshoremen or 
marine clerks, respectively, in California, Oregon and 
Washington are governed thereby. 


[5] 5. Employers: 


(a) Companies who are Member Companies of the As- 
sociation as of the date of this Agreement or thereafter 
become Member Companies of the Association and who 
employ directly Employees under said Pacific Coast Long- 
shore Agreement, said Master Agreement for Clerks and 
Related Classifications, any of said miscellaneous related 
agreements, or several of any of said collective-bargaining 
agreements. 


(b) Companies who, although not Member Companies 
of the Association, employ directly any Employees, through 
any of the hiring halls jointly maintained by the Associa- 
tion and the Union, under arrangements mutually accept- 
able to the Association and the Union. 


6. Principals: Member or non-Member Companies of 
the Association who do not employ directly Employees but 
who obtain stevedoring, terminal, or similar or related 
services under contracts with Employers in which services 
of Employees are employed. 


7. Companies: Includes corporations, unincorporated 
associations, partnerships, joint ventures, estates, trusts 
and individuals. 


8. Contributions: 


(a) Assessments required of Employers [6] who are 
Member Companies under arrangements adopted by the 
Association, pursuant to its by-laws, in order to effectuate 
this Agreement ; 
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(b) Appropriate charges required of Employers who 
are not Member Companies under arrangements estab- 
lished by and mutually acceptable to the Association and 
the Union. 


9. Mechanization Fund: The fund to be created pur- 
suant to Article II of this Agreement while in the posses- 
sion of the Association. 


10. Vestees: Employees who have established their 
eligibility pursuant to Schedule B hereof, or amendments 
thereto, for the vesting benefit available under the ‘‘Plan,’’ 
as that term is hereinafter defined in Section 12 of this 
Article I. 


11. Agreement: This ILWU-PMA Supplemental 
Agreement on Mechanization and Modernization. 


12. Plan: This Agreement, the Trust Indentures and 
Trusts established thereby for implementation of the Agree- 
ment, the ILWU-PMA Welfare Fund to the extent the 
same is used in connection with this Agreement, and 
arrangements for assessment and charges for Contribu- 
tions. 


[7] II. Creation or Mecuaniation Funp 


The Member Companies of the Association shall estab- 
lish or cause to be established a Mechanization Fund in 
the following amount and manner: 


1. Amount and Rate of Accumulation. Commencing 
January 1, 1961, and continuing for a period of five and 
one-half years ending June 30, 1966, a Mechanization Fund 
shall be established, subject to the provisions of Section 
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3 of Article V hereof, at the rate of Six Million Five 
Hundred Thousand Dollars ($6,500,000) during the first 
year, Five Million Dollars ($5,000,000) during each of the 
next four years, and Two Million Five Hundred Thousand 
Dollars ($2,500,000) during the next succeeding six months, 
for a total of but not exceeding Twenty-nine Million 
Dollars ($29,000,000). 


2. Contributions. (a) Employers who are Member 
Companies shall make Contributions to the Mechanization 
Fund in the amounts and at the rates set forth in Section 
1 of this Article II, and Principals who are Member Com- 
panies shall be responsible therefor to the extent the Asso- 
ciation determines pursuant to its by-laws and in its sole 
discretion. As to Member Companies, the Association 
shall have and hereby reserves exclusive power to adopt 


and change the method, [8] manner and amount of collect- 
ing Contributions for the Mechanization Fund from Em- 
ployers and to fix the responsibility therefor of Principals, 
provided that it may not, without consent of the Union, 
modify the annual rate at which the Mechanization Fund 
is to be accumulated as set forth in Section 1 of this Article 
Il. 


(b) Employers who are not Member Companies of the 
Association shall contribute to the Mechanization Fund at 
comparable rates and in a like fashion as other Employers 
under arrangements to which the Association and Union 
consent in writing; the amount of the Mechanization Fund 
to be accumulated by Member Companies under this Agree- 
ment shall be reduced by the amount to be contributed 
thereto under such arrangements by Employers who are 
not Member Companies, unless the Association and Union 
provide otherwise by written agreement acknowledged as 
being an integral part hereof. 
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(ce) Nothing herein contained shall preclude any Em- 
ployer from securing a guaranty from any Principal ob- 
taining stevedoring, terminal, or similar or related services 
from such Employer under contract between such Em- 
ployer and Principal, respecting the responsibility [9] of 
such Principal for any Contribution such Employer is 
obligated to pay hereunder on account of such services 
so furnished such Principal by such Employer. 


3. Interests in Mechanization Fund. 


(a) Neither the Union nor Employees shall have any 
right, title or interest, or any claim whatsoever, legal or 
equitable, in or to any portion of the Mechanization Fund. 


[9] (b) No Trustee of any Trust employed for the 
effectuation of the Plan, or any beneficiary thereof, shall 
have any right, title or interest, or any claim whatsoever, 
legal or equitable, in or to any portion of the Mechaniza- 
tion Fund, except as is specifically set forth in and granted 
under this Agreement or any such respective Trust. 


(c) The Association’s status, including its right, title 
and interest, respecting the Mechanization Fund or any 
portion thereof, shall be only as a collecting agent for the 
various Employers making Contributions thereto for trans- 
ferral to the respective Trusts, employed for effectuation 
of the Plan, of all or any portion of the Mechanization 
Fund coming into its possession in the form of Contribu- 
tions. 


[10] (d) No Employer, or its successor in interest, 
shall have any right, title or interest, or any claim what- 
soever, legal or equitable, with respect to Contributions 
to the Mechanization Fund within the possession of the 
Association which were made by another Employer, and 
the interest of an Employer, or its successor in interest, 
in the Mechanization Fund shall be limited to that pro 


(Exh. 1-C, 10-11) 
286a 


Exhibit 1-C 


rata portion thereof attributable to Contributions made by 
it, computed on a ‘‘first-in, first-out’’ principle, and which 
have not already been transferred by the Association to 
the respective Trusts employed for the effectuation of the 
Plan. 


4. Abatement. (a) In the event that the Union or any 
persons represented by it (i) fails or refuses to follow 
any decision or ruling of the Coast Labor Relations Com- 
mittee or any Arbitrator provided for in said Pacific Coast 
Longshore Agreement, Master Agreement for Clerks and 
Related Classifications, any of said miscellaneous related 
agreements, and this Agreement, interpreting, applying, 
or enforcing any provision of this Agreement (excluding 
the provisions of paragraph (b) of Section 1 of Article VI 
hereof) or of the provisions of [11] any of said collective- 
bargaining agreements which are specifically referred to 
in paragraph (c) of Section 1 of Article VI hereof, or (ii) 
engages in or permits a work stoppage in any port or ports 
covered by any of said respective collective-bargaining 
agreements in violation of any provisions of this Agree- 
ment (excluding the provisions of paragraph (b) of Sec- 
tion 1 of Article VI hereof) or the provisions of any of 
said collective-bargaining agreements which are specifi- 
cally referred to in paragraph (c) of Section 1 of Article 
VI hereof, all payments of Contributions which Employers 
are otherwise obligated to make into the Mechanization 
Fund or to the Association, as collecting agent for such 
purpose, shall be abated during the period of any such 
failure, refusal or work stoppage in the manner and amount 
hereinafter provided in paragraph (b) of this Section 4 
and the total obligation respecting such payments of Em- 
ployers and Principals, as set forth in this Article II of 
this Agreement, shall be reduced by such amount, effective 
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concurrently with the period of any such failure, refusal 
or work stoppage. 


[12] (b) It is mutually agreed for the purposes of 
this Section 4 of this Article II that on an annual basis 
said obligation accumulates at the rate of Thirteen Thou- 
sand Six Hundred Fifty Dollars ($13,650) per day, and 
it is mutually agreed that this sum shall be the maximum 
amount of the abatement allowable per day under para- 
graph (a) of this Section 4. In the event of any such fail- 
ure, refusal or work stoppage, the Association and the 
Union shall promptly negotiate in an attempt to agree as 
to the amount, computed on a per diem basis, respecting 
each instance of any such failure, refusal or work stop- 
page, irrespective of whether any such event occurs on a 
Coastwide, Area or Port basis. If the Association and the 
Union after a reasonable period of negotiations fail to 
reach agreement on any such matter, the issue or issues in 
dispute may, at the request of either party hereto, be 
referred to arbitration for final decision under and in 
accordance with the provisions of Section 4 of Article VI 
hereof. 


iI. Funcrion or THe Association 


1. Status. The Association shall be, and hereby is, 
appointed the collecting agent acting for and on behalf of 
Employers in accumulating [13] their respective Contribu- 
tions to the Mechanization Fund, and the Association shall 
act as a conduit for transferring the whole, or portions, of 
the Mechanization Fund received by it to the respective 
Trusts employed for effectuation of the Plan as provided 
in this Agreement. 


[13] 2. Limitation. The Association shall not com- 
mingle Contributions by Employers to the Mechanization 
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Fund with the Association’s general funds or any other 
funds or trusts within its possession, and the Association 
shall not act as a repository of Contributions by Em- 
ployers to the Mechanization Fund beyond such time as 
may be reasonably necessary to perform accounting and 
banking transactions required for effectuation of the Plan 
with due regard for the respective tax years of Employers 
who have made such Contributions. 


3. Authority. The Association is hereby authorized to 
act as such collecting agent. for Employers and, as such, to 
take all reasonable action necessary to compel Employers 
and Principals who are Member Companies to comply with 
their respective obligations or responsibilities under the 
Plan. 


[14] 4. Default. (a) In the event of an Employer’s 
default in making its Contributions required under the 
Plan, the Association shall report such default to the Union 
and certify the extent of such default to the Trustees of 
the Trusts to be employed pursuant to Article IV hereof. 


(b) In the case of such a default by an Employer who 
is not a Member Company of the Association, such Em- 
ployer shall be denied further use of any of the dispatching 
halls jointly maintained by the Association and the Union, 
and any other facilities maintained under said Pacific Coast 
Longshore Agreement, Master Agreement for Clerks and 
Related Classifications, or any of said miscellaneous related 
agreements, until such default is corrected; the Union and 
the Association shall take all reasonable and available steps 
to compel either an Employer or a Principal who is not 
a Member Company to comply with its obligations under 
the Plan; and neither Member Companies, the Association, 
nor the Union shall be liable or responsible to make good 
losses incurred by reason of any such default. 
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(c) In the case of any such default [15] under the Plan 
by an Employer who is a Member Company and a failure by 
the Association after a reasonable period to compel such 
Employer to correct such default, the Trustees of the 
respective Trusts to be employed pursuant to Article IV 
hereof shall be empowered and authorized in their name 
and capacity to commence and pursue such legal remedies 
as may be appropriate and available to enforce whatever 
rights under the Plan they may have in the premises against 
such Employer. In a like manner said Trustees shall be 
empowered and authorized to proceed in the case of any 
default under the Plan by an Employer or Principal who 
is not a Member Company and a failure by the Union and 
Association after a reasonable period to compel such 
Employer or Principal to correct the default. 


(d) Principals shall be responsible for assuring them- 
selves that any and all moneys paid by them under the 
Plan to Employers are in turn paid as Contributions by 
such Employers to the Association as collecting agent, and 
if any such Principal is a Member Company, any responsi- 
bility it may have under this Agreement in such connection 
shall not be satisfied until [16] such Contribution is received 
by the Association as collecting agent. 


(e) The Association agrees to undertake to collect the 
obligations owed by any defaulting Employer who is a 
Member Company hereunder (including the institution of 
legal action which the Association is hereby empowered to 
undertake), and if the Association fails, the remaining 
Member Companies of the Association shall be required to 
make good any loss resulting from the default of such 
Employer. 
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1. Establishment of Trusts. The benefits described in 
Article V and Schedules A, B and C hereof, shall be made 
available to Employees eligible therefor as beneficiaries of 
three separate, independent and irrevocable Trusts, as 
follows: 


(a) Death and Disability Benefits. (1) Death and dis- 
ability benefits described in Article V hereof and the at- 
tached Schedule A, and any amendment thereto, shall be 
made available to eligible Employees under the Declara- 
tion of Trust of the ILWU-PMA Welfare Plan, as amended, 
which Plan and Trust established thereunder have been, 
or shall [17] be, amended by the Union and Association 
to the extent necessary to implement this Agreement. 


(2) The Association, as collecting agent for Employers, 
shall from time to time transfer from Contributions received 
by it for the Mechanization Fund to the Trustees of the 
ILWU-PMA Welfare Fund, as so amended, sufficient 
moneys for the purpose of providing for the death and 
disability benefits provided for by said Article V, Schedule 
A, and any amendment thereto. 


(b) Vesting Benefit. (1) The Vesting Benefit described 
in Article V hereof and the attached Schedule B, and any 
amendment thereto, shall be made available to Employees 
eligible therefor under an irrevocable trust established by 
the Association and Union under the laws of the State of 
California to be known as the IUWU-PMA Vesting Benefit 
Trust, which Trust shall be administered by six (6) 
Trustees, three (3) of whom shall be designated by the 
Union and a like number by the Association, who [18] 
shall be empowered to discharge their responsibilities under 
the Plan. 
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(2) The Trustees of said Trust shall maintain lists of 
Vestees and shall regularly and periodically report to the 
Association during each calendar year while the Plan is in 
effect the extent of the Trust’s monthly obligations to the 
Vestees and designees. 


(3) The Association as collecting agent for Employers, 
shall transfer from Contributions received by it for the 
Mechanization Fund to said Trustees only such moneys as 
are necessary to enable them to discharge obligations owed 
to Vestees and designees, to pay for necessary and reason- 
able administration expenses which have been incurred by 
said Trustees in administering the ILWU-PMA Vesting 
Benefit Trust and to pay taxes as hereinafter provided. 
The Association shall not, in any event, transfer from the 
Mechanization Fund any moneys to the Trustees of the 
ILWU-PMA Vestng Benefit Trust, which are not [19] re- 
quired by said Trustees for immediate payment of such 
obligations, administration expenses or taxes which are 
currently due and owing by said Trustees. 


(4) Upon receipt of such moneys from the Association, 
said Trustees shall immediately use the same for payment 
of such obligations, administration expenses or taxes which 
are currently due and owing by said Trustees. 


(ec) Supplemental Wage Benefit. (1) The Supplemental 
Wage Benefit, described in Article V hereof and the at- 
tached Schedule C and any amendment thereto, shall be 
made available to Employees eligible therefor under an ir- 
revocable trust established by the Association and Union 
under the laws of the State of California to be known as the 
ILWU-PMA Supplemental Wage Benefit Trust, which 
Trust shall be administered by six (6) Trustees, three (3) 
of whom shall be designated by the Union and a like number 
by the Association, who shall be empowered to discharge 
their responsibilities under the Plan. 
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[20] (2) The Association, as collecting agent for Em- 
ployers, shall transfer promptly from Contributions re- 
ceived by it for the Mechanization Fund to the ILWU-PMA 
Supplemental Wage Benefit Trust, moneys to be held, ad- 
ministered and used for the payment of supplemental wage 
benefits to Employees eligible therefor, as set forth in 
Article V hereof and the attached Schedule C, and any 
amendments thereto and for payment of administration ex- 
penses and taxes as hereinafter provided. 


2. Interests in Trusts. (a) The transfer of moneys from 
the Mechanization Fund by the Association to the Trustees 
of the ILWU-PMA Welfare Fund, ILWU-PMA Vesting 
Benefit Trust, or ILWU-PMA Supplemental Wage Benefit 
Trust, respectively, shall be final and irrevocable, and 
neither the Association, any Employer, any Principal nor 
the Union shall have any right, title or interest, or any 
claim whatsoever, legal or equitable, in any moneys so 
transferred. 


(b) No Employee or beneficiary, or their designees, of 
any of said Trusts shall have any right, title or interest, or 
any claim whatsoever, [21] legal or equitable, in or to the 
funds so transferred from the Mechanization Fund to the 
ILWU-PMA Welfare Fund, ILWU-PMA Vesting Benefit 
Trust, or ILWU-PMA Supplemental Wage Benefit Trust, 
respectively, except as provided in paragraphs (¢), (d) and 
(e) of Section 2 of this Article IV. 


(c) Employees, or their designees, eligible under this 
Agreement for death or disability benefits provided by this 
Agreement shall be entitled, upon compliance with the 
procedures established by the Trustees of the ILWU-PMA 
Welfare Fund in connection with the payment of benefits 
generally available under said Fund, to obtain payment of 
death or disability benefits in the amount provided by this 
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Agreement and to the extent that the Association has 
transferred, or arranged for transfer of, such moneys from 
the Mechanization Fund to such Trustees; each such Em- 
ployee, or his designee, shall be limited to enforcing his 
rights under the Plan by proceeding against said Trustees 
and the ILWU-PMA Welfare Fund. 


(d) The interests and rights of each Vestee, or his 
designee, in such moneys transferred from the Mechaniza- 
tion Fund in accordance with the request of the Association 
by the Trustees of [22] the ILWU-PMA Vesting Benefit 
Trust for payment of obligations owed thereunder to 
Vestees and designees shall be limited to such Vestee’s or 
designee’s pro rata share thereof, and each Vestee, or his 
designee, shall be limited to enforcing his rights under 
the Plan by proceeding against said Trustees and the 
ILWU-PMA Vesting Benefit Trust. 


(e) Employees eligible under this Agreement for sup- 
lemental wage benefits provided by this agreement, upon 
compliance with the procedures to be established by the 
Trustees of the ILWU-PMA Supplemental Wage Benefit 
Trust in connection with the payment of said benefits, shall 
be entitled to obtain payment of said benefits, and each 
such Employee shall be limited to enforcing his rights under 
the Plan by proceeding against said Trustees and the 
ILWU-PMA Supplemental Wage Benefit Trust. 


(f) Any Employee or designee of an Employee or 
Vestee, who is ineligible to receive a death, disability, 
vesting, or supplemental wage benefit shall have no rights 
or claims against any of the aforesaid Trusts, Trustees 
thereof, the Association, its Member Companies, the Union, 
or any of the officers, members, or agents of any of them. 


(g) The interests of the Trustees of each of the afore- 
mentioned Trusts shall be limited [23] to the property 
under their respective administrations and shall not extend 
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to that property which is subject to another Trust for pay- 
ment of the benefits provided under such other Trust. 


3. Limitations on Liability. Neither the Association, 
any Employer, any Principal, nor the Union shall be liable 
or responsible for any losses, occasioned by misdelivery to, 
or misuse by, or misfeasance of any Trustee of any of said 
respective Trusts, of moneys transferred to such Trustees 
by the Association, notwithstanding that the moneys avail- 
able to any such Trust from the Mechanization Fund will 
be insufficient for payment of the benefits under the Plan. 


4. Arbitrator. Each of the aforementioned Trusts 
shall contain provisions for the appointment of an im- 
partial Arbitrator to resolve whatever deadlocks, if any, 
may occur between the Trustees from time to time, as re- 
quired by the Labor Management Relations Act, as 
amended. 


5. Powers and Duties of Trustees. (a) The Trustees 
of each of the aforementioned Trusts may demand payment 
by the Association from Contributions received by it for 
the Mechanization Fund of such moneys to which the 
Trusts under their respective administrations may be 
entitled under [24] this Agreement and may proceed at 
law or equity to enforce such demand if the Association 
fails to make any such payment within a reasonable period. 


(b) The Trustees of each of said respective Trusts are 
hereby empowered to enforce the rights derived hereunder 
by the Trust under their respective administrations against 
any Employer or Principal to the extent that the Associa- 
tion certifies to such Trustees that an Employer or Principal 
is in default of its obligations or responsibilities under the 
Plan, and such Trustees may proceed at law or equity or 
under the bankruptcy laws to enforce such rights. 
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(c) The Trustees of each of the aforementioned Trusts 
shall be authorized to employ the services of an Admin- 
istrator to the extent such respective Trustees deem such 
services necessary. 


(d) The Trustees of each of the aforementioned Trusts 
shall make, or cause to be made, all reports required of 
such Trustees and any Administrator employed by them, 
the Union, the Association, Principals, Employers or of any 
of their agents, officers and representatives under the Labor 
Management Relations Act, as amended, Labor Management 
Reporting and Disclosure Act of 1959, The Welfare and 
Pension Plans Disclosure [25] Act, and the laws of the 
State of California. 


(e) The Trustees of each of the aforementioned Trusts 
shall make, or cause to be made, all reports of payroll and 
withholding taxes required by reason of disbursements 
from the Trusts under their respective administrations. 
The Trustees shall pay all such taxes directly, or, to the 
extent governing law requires that such reports and taxes 
be made or paid by an Employer, said Trustees shall pro- 
vide such Employers with the necessary information for 
such reports and with moneys from their respective Trusts 
for payment of such taxes for which Employees are pri- 
marily liable, and the Association shall provide such Em- 
ployers with moneys from the Mechanization Fund for pay- 
ment of such taxes for which Employers are primarily 
liable. 


(f) The Trustees of each of the aforementioned Trusts 
shall maintain or cause to be maintained, or provide Em- 
ployers with information for making and maintaining, all 
records required under the Fair Labor Standards Act, as 
amended, and any other law of the United States or the 
State of California applicable to the Plan. 
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Vv. BENEFITS 


1. Utilization of Fund. (a) Subject to the [26] provi 
sions of paragraphs (b) and (c) of this Section 1 of Article 
V, the moneys transferred from the Mechanization Fund 
by the Association to said respective Trusts shall be used 
to provide the death and disability benefits described in 
Schedule A hereof; to provide the vesting benefits described 
in Schedule B hereof, and to provide the supplemental 
wage benefits described in Schedule C hereof to Employees, 
or their designees, who are respectively eligible therefor 
in accordance with the provisions set forth in each of the 
said respective schedules and who comply with the pro- 
cedures adopted by the Trustees of each of said respective 
Trusts in connection with the administration of their Trusts, 
subject to any amendment to this Agreement or said 
schedules which are adopted by the parties hereto pursuant 
to this Agreement. 


(b) The respective Trustees of the ILWU-PMA Wel- 
fare Fund, ILWU-PMA Vesting Benefit Trust, and ILWU- 
PMA Supplemental Wage Benefit Trust may also use the 
moneys transferred by the Association from the Mechaniza- 
tion Fund to their respective Trusts for the payment of 
administration expenses of their respective Trusts or of 
any taxes attributable to benefits paid under their respec- 
tive Trusts. 


(c) The Association, on account of the respective Em- 
ployers, may use that portion of the [27] Mechanization 
Fund required for payment of such payroll taxes as the 
respective Employers may incur either by reason of transfer 
by the Association of their respective Contributions to the 
Mechanization Fund to any of the Trusts employed to 
effectuate the Plan or by payment of benefits by said Trusts. 
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2. Allocation of Fund. (a) Unless otherwise mutually 
agreed in writing by the Association and Union and subject 
to the provisions of paragraphs (b) and (c) of Section 1, 
and the provisions of Section 3, of this Article V, a total of 
at least Eleven Million Dollars ($11,000,000) of the 
Mechanization Fund shall be allocated during the term of 
the Plan to the ILWU-PMA Supplemental Wage Benefit 
Trust to provide for the supplemental wage benefits de- 
scribed in said Schedule C or any amendment thereof; said 
sum shall be accumulated at the rate of Two Million Dollars 
($2,000,000) per year, unless the remaining portion of the 
Mechanization Fund available in any year for payment of 
vesting benefits then due and owing Vestees under the Plan 
is insufficient therefor, in which case said rate for accumu- 
lation of said sum may be lower for such year provided the 
parties hereto shall, as required by the provisions of para- 
graph (c) of this Section 2 of Article V hereof, make 
appropriate provision for the accumulation during [28] the 
term of the Agreement from Contributions to the Mechani- 
zation Fund of said total sum of Eleven Million Dollars 
($11,000,000). Subject to the provisions of paragraphs (b) 
and (c) of Section 1, of paragraphs (b) to (d), inclusive, of 
this Section 2, and of Section 3, of this Article V, the 
remainder of the Mechanization Fund shall be used to pro- 
vide for the death and disability benefits or vesting benefits, 
or both, respectively described in said Schedules A and B, 
or any amendments thereof. 


(b) No portion of the Mechanization Fund shall be 
transferred to the Trustees of the IULWU-PMA Vesting 
Benefit Trust except such portion which may be required by 
such Trustees for immediate payment of vesting benefits 
due and owing to Vestees and designees, current adminis- 
tration expenses or applicable withholding or payroll taxes, 
or both. 
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(c) Whenever it should appear to either party hereto 
that the total sum of Eleven Million Dollars ($11,000,000) 
to be allocated for supplemental wage benefits will not be 
accumulated during the term of the Agreement from Con- 
tributions by Employers to the Mechanization Fund if 
death and disability benefits and vesting benefits are con- 
tinued in the amounts then provided by said Schedules A 
and B, or any amendment thereto, then, to whatever [29] 
extent is necessary to assure said accumulation, the benefits 
provided for in Schedule A shall first be decreased, deferred 
or eliminated in their entirety and thereafter the benefits 
described in Schedule B shall be decreased, deferred or 
eliminated in their entirety, as the Union and Association 
in each such instance may agree; provided, however, a 
Vestee, or his designee, who has not received full payment 
of the amount of the vesting benefit available under the 
Agreement and Schedule B hereof as of the date such 
Vestee removed, or was compelled to remove, himself from 
the active work force shall be entitled to full payment 
thereof; the designee of an Employee who has not received 
full payment of the death benefit available under the Agree- 
ment and Schedule A hereof as of the date such Employee 
retires and qualifies therefor shall be entitled to full pay- 
ment thereof; or an Employee, or his designee, who has 
not received full payment of the disability benefit available 
under said Schedule A as of the date such Employee is 
classified as totally disabled shall be entitled to full payment 
thereof; provided, further, said unpaid portion of vesting 
benefit, death benefit, or disability benefit, as the case may 
be, may not be decreased or eliminated unless there will be 
insufficient moneys accumulated by [30] Contributions 
from Employers to the Mechanization Fund, pursuant to 
the provisions of Section 2 hereof, in which case all said 
unpaid portions shall be appropriately decreased, and 
eliminated, if necessary, to equalize the total benefits pay- 
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able to such Vestees, designees, or Employees, respectively, 
but such Vestee, designee or Employee shall never be 
required to repay any benefit or portion thereof theretofore 
paid in accordance with the Plan. 


(d) Member Companies shall not, in any such event, be 
required to increase the amount of Contributions to, or 
accelerate the rate of accumulation of, the Mechanization 
Fund. 


3. Reallocation and Extension. (a) If it appears to the 
Association from the regular and periodic reports required 
by it of the Trustees of the ILWU-PMA Welfare Fund and 
the ILWU-PMA Vesting Benefit Trust as to the immediate 
and projected needs of their respective Trusts for sufficient 
moneys to provide benefits then available under such re- 
spective Trusts in accordance with the Plan, that the por- 
tion of the Mechanization Fund allocated under Section 2 
of this Article V during any calendar year to provide for 
death and disability benefits or vesting benefits, or both, 
will exceed such needs of either or both of said Trusts, then 
the Association [31] in its sole, absolute and unreviewable 
discretion, may during such calendar year either (1) de- 
crease the annual rate at which the Mechanization Fund is 
to be accumulated pursuant to Article II hereof notwith- 
standing the provisions of paragraph (a) of Section 2 
thereof, or (2) transfer to the ILWU-PMA Supplemental 
Wage Benefit Trust such excess portion of the Mechaniza- 
tion Fund accumulated during such calendar year, unless 
the Association has theretofore transferred from the 
Mechanization Fund to said Trust pursuant to the terms 
of this Agreement a total of Eleven Million Dollars 
($11,000,000), in which case the Association, only with the 
concurrence of the Union and subject to the provisions of 
paragraph (b) of this Section 3 of Article V, may transfer 
from the Mechanization Fund said excess portion to the 
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ILWU-PMA Welfare Fund for use by the Trustees to 
provide any of the benefits available under the ILWU-PMA 
Welfare Plan or to the ILWU-PMA Supplemental Wage 
Benefit Trust. 


(b) Notwithstanding any other provision of this Agree- 
ment, when it appears to the Association, that vesting bene- 
fits will be payable, subsequent to June 30, 1966, to Em- 
ployees, or their designees, becoming Vestees on or before 
said date, then the Association may decrease the annual rate 
[32] at which the Mechanization Fund is to be accumulated 
pursuant to Article II hereof by such amount and for such 
year or years as the Association in its sole, absolute, and 
unreviewable discretion determines is necessary to allow 
future accumulations, as hereinbelow provided, for pay- 
ment of such vesting benefits to such Vestees, or their 
designees, and the Association shall, subsequent to June 


30, 1966, as moneys are required by the ILWU-PMA Vesting 
Benefit Trust for payment of such vesting benefits, accumu- 
late the same by Contributions of Employers to the Mechani- 
zation Fund for transfer to said Trust, pursuant to the 
terms of this Agreement. 


(c) Neither the provisions of paragraph (a) nor (b) 
of this Section 3 of Article V shall be construed as re- 
quiring the Member Companies to accumulate under this 
Agreement more than a total of Twenty-nine Million 
Dollars ($29,000,000) in the Mechanization Fund or as 
relieving the Member Companies from accumulating in the 
Mechanization Fund less than said total sum and, if said 
total sum has not been accumulated and transferred to the 
respective Trusts to be employed for effectuation of the 
Plan by June 30, 1966, or when payment of the last vesting 
benefit to a Vestee, or his designee, has been made or 
provided for hereunder, whichever [33] date is later, the 
balance of said total sum shall be accumulated in the 
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Mechanization Fund and used as the Union and Association 
may then mutually agree. 


(d) Whenever conditions require the Association to 
exercise the powers granted to it by this Section 3 of 
Article V hereof, the Association shall at all times inform 
the Union as to the provisions which the Association intends 
to make or has made to provide for the collection in the 
future of such portion of the annual Contributions to the 
Mechanization Fund which has been deferred by reason of 
exercise of the powers granted to the Association by this 
Section 3. 


4. Restriction on Use. Hf the portions of the Mechani- 
zation Fund transferred to the respective Trustees of the 
ILWU-PMA Welfare Fund and of the ILEWU-PMA Sup- 
plemental Wage Benefit Trust have not been expended 
during the term of this Agreement for the benefits pro- 
vided for under said respective Trusts, the balance of either 
or both of said respective Trusts shall be used in such 
manner as the Association and Union mutually agree in 
writing, but no part of either said balances shall inure to 
the benefit of the Union, Association, Employers or Prin- 
cipals, and said balances shall be used only to provide com- 
parable benefits to Employees, their [34] families or de- 
pendents, in accordance with the basic intent and purpose 
of the Plan, subject to a prior determination by the Internal 
Revenue Service that tax consequences attendant with such 
use are consistent with or are not substantially different 
than those set forth in the rulings affecting the Plan which 
were theretofore obtained. 


VI. GeneraL Provisions 


1. Integration of Agreements. (a) The provisions of 
Section B and applicable provisions of Paragraphs 1, 4, 5, 
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6, 7 and 8 of Section C of said Memorandum Agreement 
are hereby acknowledged as being incorporated in this 
Agreement and all other provisions of said Memorandum 
Agreement are hereby acknowledged to have been incor- 
porated in said Pacific Coast Longshore Agreement, said 
Master Agreement for Clerks and Related Classifications, 
said miscellaneous related agreements, or several of any 
of said collective-bargaining agreements. Accordingly, said 
Memorandum Agreement has been superseded in the man- 
ner indicated and shall no longer have any force and effect. 


(b) The Association and the Union agree that they will 
abide by all terms and provisions of said Pacific Coast 
Longshore Agreement, said Master Agreement for Clerks 
and Related Classifications, [35] and said miscellaneous 
related agreements. 


(c) The Association and the Union each, on behalf of 
itself and the respective parties represented by it, agree 
that the provisions of said Memorandum Agreement iden- 
tified in paragraph (a) of this Section 1 of Article VI as 
not being incorporated in this Agreement but as having 
been incorporated in said Pacific Coast Longshore Agree- 
ment, said Master Agreement for Clerks and Related 
Classifications, said miscellaneous related agreements, or 
several of any of said collective-bargaining agreements, 
are an integral part of this Agreement, the violation of 
which by the Union and said parties represented by it shall 
constitute a violation of this Agreement entitling the Asso- 
ciation to invoke the Abatement provision as set forth in 
Section 4 of Article IT hereof. 


2. Incorporation. Schedules A, B and C hereof, and 
any subsequent amendments thereof, are incorporated in 
this Agreement as integral parts hereof; are to be con- 
strued and applied consistently with the other provisions 


(Exh. 1-C, 35-37) 
308a 


Exhibit 1-C 


hereof; and terms used therein shall have the same mean- 
ing as similar terms used herein. 


3. Amendment and Review. Except as expressly pro- 
vided in this Agreement, the Union and Association by 
their mutual agreement in writing may at any time [36] 
amend, modify or delete any provisions of this Agreement 
or of the Trusts to be employed to effectuate the Plan. 
Further, either the Union or Association may, each, on 
not more than two occasions during the term of this Agree- 
ment, but not before July 1, 1962, request a review of the 
basic purposes of the Plan and propose modifications 
thereto, and, if said parties are unable to agree as to such 
modifications after a reasonable period of negotiations, 
either party may request the issue or issues in dispute to 
be referred for fina] decision to the Coast Arbitrator, or 
other Arbitrator appointed in accordance with the pro- 
visions of Section 4 of this Article VI; provided that, the 
provisions of Section 1 of Article II hereof, relating to 
the total amount of the Mechanization Fund and the an- 
nual rate of accumulation thereof, of Section 4 of Article 
II hereof, relating to abatement of Contributions, and of 
Section 2 of Article V hereof, relating to the allocation of 
a minimum of Eleven Million Dollars ($11,000,000) of the 
Mechanization Fund to the ILWU-PMA Supplemental 
Wage Benefit Trust, shall not be subject to review, modi- 
fication or arbitration except by mutual agreement of the 
parties hereto. 

Nothing contained in this Section 3 of Article VI shall 
authorize or permit a modification of the [37] provisions 
of Section 2 of Article IV hereof. The Plan may not be 
modified so as to require repayment by any Employee or 
designee of any benefit paid to an Employee or designee 
by Trustees pursuant to the terms and conditions of the 
Plan in effect as of the date of such payment. 
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4. Arbitration. Unless the parties hereto mutually 
agree on a different method for resolution of the same, 
all questions, disputes and other issues arising under the 
Agreement shall be resolved in accordance with the pro- 
visions of this Section 4 of Article VI, which provides the 
exclusive remedy for determination of such questions, dis- 
putes, and other issues. 

Such questions, disputes or other issues shall be de- 
termined in accordance with the grievance procedures con- 
tained in said Pacific Coast Longshore Agreement or Mas- 
ter Agreement for Clerks and Related Classifications, 
whichever may be applicable, commencing at the level of 
the Coast Labor Relations Committee and terminating with 
arbitration before the Coast Arbitrator as therein pro- 
vided. If the parties to said collective-bargaining agree- 
ments have failed to agree upon the Coast Arbitrator 
thereunder so that said office is vacant, or, if the Coast 
Arbitrator shall at any time be unable or refuse or [38] 
fail to act, or shall resign, then the parties hereto shall 
promptly agree upon another Arbitrator to resolve such 
question, dispute, or issue; if the parties hereto fail to 
agree upon another Arbitrator, he shall be appointed at 
the request of either party by Mr. BE. D. Conklin; but, if 
another Arbitrator is not appointed by agreement of the 
parties or Mr. E. D. Conklin within a reasonable time, 
either of the parties hereto may apply to the United States 
District Court for the Northern District of California, 
Southern Division, for appointment of such other Arbi- 
trator. 

Said Coast Labor Relations Committee, Coast Arbitra- 
tor, or other Arbitrator, shall have primary and exclusive 
jurisdiction over all such disputes, questions, or issues 
and shall decide the same under and in accordance with 
the terms and conditions of the Plan, including those of 
this Agreement and said Trusts and compatibly and con- 
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sistently with the tax rulings and tax consequences set 
forth in Section 6 of this Article VI. The decision of the 
Coast Arbitrator, or other Arbitrator, shall be final and 
binding as to all questions, disputes and issues within his 
jurisdiction. 

Notwithstanding any other provision of this Agree- 
ment, said Coast Labor Relations Committee, the Coast 
Arbitrator, or other Arbitrator, shall [39] not have juris- 
diction over (1) questions, disputes, or issues arising under 
a Trust for which a procedure is provided by such Trust 
for resolution of the same; (2) any question, dispute or 
issue involving the exercise of sole, absolute and unreview- 
able discretion or of exclusive powers reserved to a party 
hereto or the Trustees of the said Trusts; and (3) ques- 
tions, disputes or issues involving an increase of the total 
amount of the Mechanization Fund, or Contributions 
thereto, or an acceleration of the annual rate of accumula- 
tion thereof. 

Nothing contained in this Section 4 of Article VI shall 
preclude the Trustees of the said Trusts from enforcing 
their respective rights under the Plan by proceedings in a 
court of law, equity, or bankruptcy, and, in particular, 
from instituting legal remedies against an Employer certi- 
fied by the Association as being in default of its obligations 
under the Plan. 


5. Modifications of Bargaining Unit. In the event any 
group or groups of Employees whose terms and conditions 
of employment are presently governed by said Pacific 
Coast Longshore Agreement, said Master Agreement for 
Clerks and Related Classifications, or any of said mis- 
cellaneous related agreements, withdraw from the respec- 
tive bargaining unit [40] or units covered thereunder and 
said respective collective-bargaining agreements no longer 
govern terms and conditions of their employment, the con- 
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sequences to the Plan of any such occurrence shall be 
reviewed by the parties hereto and appropriate amend- 
ments to the Plan, providing for the exclusion of such 
Employees from further benefits under the Plan and for 
an appropriate and commensurate pro rata reduction in 
future Contributions to the Mechanization Fund by Em- 
ployers, shall be subjects for negotiation between the parties 
hereto. 


6. Tax Rulings. The parties hereto have entered into 
this Agreement and established the various Trusts pro- 
vided for hereunder in reliance on the letter rulings dated 
September 15, 1961, of the Internal Revenue Service, and 
on their applicability to all Member Companies, to the 
effect that the Employers may take a tax deduction from 
gross income for their respective Contributions paid to 


the Association for the Mechanization Fund effective with 
the transfer by the Association from the Mechanization 
Fund of the same to the respective Trusts to be employed 
for effecuation of the Plan, and to the effect that Prin- 
cipals may take a tax deduction from gross income for 
payments made by them to Employers on account of such 
Contributions in the year such payments are made or the 
responsibility to make such payments [41] is incurred. 
If either of said tax consequences is defeated or nullified 
by construction, amendment, revision, or revocation of 
said rulings or by any other event whatsoever, the obliga- 
tions under Article II hereof of the Association and its 
Member Companies to continue to accumulate the Mechani- 
zation Fund and of Employers to pay further Contribu- 
tions to the Mechanization Fund shall be immediately 
suspended and the Association may make appropriate re- 
funds to the respective Employers of their Contributions 
then held by the Association in the Mechanization Fund. 
Such obligations shall not be revived until and unless dur- 
ing the term of this Agreement the Member Companics 
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shall have obtained a further effective ruling of the In- 
ternal Revenue Service reaffirming said tax consequences 
or until and unless an equivalent effective assurance of 
said tax consequences is obtained, either or both in a form 
satisfactory to the Association in its sole, absolute and 
unreviewable discretion. The Union agrees to assist the 
Association and Member Companies in obtaining such fur- 
ther ruling or equivalent assurance. 

Further, the parties hereto recognize that rulings by 
the Internal Revenue Service respecting the reporting and 
payment of withholding and payroll taxes will be required, 
and, pending receipt of such rulings the Association in 
administering the [42] Mechanization Fund and the Trus- 
tees in administering their respective Trusts provided for 
herein shall establish appropriate reserves, consistent with 
the provisions of this Agreement, for such taxes for which 
either the Employers or Employees may be primarily 
liable, and all such respective taxes shall be paid, directly 
or indirectly, from the Mechanization Fund or the re- 
spective Trusts, as the case may be, as provided in Article 
IV hereof. 


7. War or National Emergency. In the event of dec- 
laration of war by the United States or hostilities involv- 
ing the Armed Forces of the United States or other 
national emergency and a resultant requisitioning by the 
United States of title or use of a substantial number of 
vessels owned or operated by Member Companies, the 
obligations of the Association and its Member Companies 
under Article II hereof shall be automatically and im- 
mediately reviewed as a subject of negotiations between 
the parties hereto. 


8. Equal Responsibilities of Employers. Employers 
who are not Member Companies and who desire to par- 
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ticipate in this Plan shall do so only by entering into ar- 
rangements hereunder acceptable to the Association and 
Union. 


9. Legality. It is hereby expressly recognized by the 
Union that the Association and its Member Companies in 
entering into this Agreement are relying [43] on rulings 
which have been obtained or are in the process of being 
obtained to the effect that for purposes of the Fair Labor 
Standards Act, as amended, no part of any Contributions 
shall be included in the regular rate of wages of any Em- 
ployee, and if said rulings are not obtained, or, if obtained, 
are defeated or nullified by construction, amendment, re- 
vision or revocation of said rulings or by any other event 
whatsoever, or, in the further event any portion of the 
Plan is held unlawful under any law by decision of any 
court, the obligations under Article II hereof of the Asso- 
ciation and its Member Companies to continue to accumu- 
late the Mechanization Fund and of Employers to pay 
further Contributions to the Mechanization Fund shall be 
immediately suspended and the Association may make ap- 
propriate refunds to the respective Employers of their 
Contributions then held by the Association in the Mechani- 
zation Fund. Such obligations shall not be revived until 
and unless during the term of this Agreement the Member 
Companies shall have obtained a further effective ruling 
or further effective assurances reaffirming said rulings 
under the Fair Labor Standards Act, as amended, or a 
further court decision by an appellate court reversing the 
decision as to the unlawfulness of the Plan, such further 
ruling or assurances to be in a form satisfactory [44] to 
the parties hereto. The Union agrees to assist the Asso- 
ciation in obtaining all rulings, assurances or court de- 
cision. 
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10. Governing Law. This Agreement and the Plan 
shall be governed by and construed under the laws of the 
State of California, and it is hereby acknowledged that 
the parties hereto have jointly undertaken to draft and 
prepare the form of the same. The titles and subtitles 
used in this Agreement are not a part of this Agreement, 
are included solely for convenient reference to the respec- 
tive articles and sections hereof and have no bearing upon 
the interpretation of any terms and provisions hereof. 


11. Termination of Agreement. Except as specifically 
provided in Section 3 of Article V hereof, the Association 
and Member Companies shall in no event be required by 
this Agreement or the Plan to agree to continuance of the 
whole or any part of the Plan for an additional term of 
years, or to continue making provision for payment of 
vesting benefits following the termination of this Agree- 
ment to any Employee, or designee, who does not become 
a Vestee before July 1, 1966, or for payment beyond said 
date of any other benefit provided by the Plan. The Agree- 
ment shall run concurrently with said Pacific Coast Long- 
shore Agreement and Master Agreement for Clerks and 
Related Classifications, [45] ceasing therewith, until July 
1, 1966, or to such later date as is required for the sole 
purpose of effectuating the provisions of Section 3 of 
Article V hereof. 

Executed this 15th day of November, 1961. 


For THE ASSOCIATION : 
/3/ J. Pauu Sr. Sure. 


For tHe Union: 


/s/ Hargy Broces. 
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[1] (Scuevurze A 
Dearn anp Disasitiry BENEFITS) 


1. Drsasmrry BeneErits. 


(a) An Employee shall be eligible to receive monthly 
disability benefits commencing on or after July 1, 1961, 
upon meeting each of the following requirements: 


(1) He is, and was, for the nine calendar years 
immediately preceding the event qualifying him for a 
disability benefit, fully registered under said Pacific 
Coast Longshore Agreement, said Master Agreement 
for Clerks and Related Classifications, or said mis- 
cellaneous related agreements, and makes himself 
regularly available for work, unless he is disabled 
through illness or injury or is on a recognized leave 
of absence. 


(2) He has at least 15 qualifying years of service 
during the 18 calendar years preceding the event 
qualifying him for a disability benefit. 


(3) Hé has become permanently and totally dis- 
abled as a result of accident or sickness which forces 
him to leave gainful employment and registration in 
the industry and which occurs before his 65th birth- 
day. , 


(4) He was credited with a qualifying year of 
service either for the payroll year prior to the 
payroll year in which his disablement occurred or 
for the payroll year in which his disablement oc- 
curred. 


(b) An Employee shall be deemed to be permanently 
and totally [2] disabled only if, on medical evidence that 
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is satisfactory to the Trustees of the IUWU-PMA Welfare 
Fund as amended, he is found permanently and totally 
unable as a result of accident or illness to engage further 
in normal employment under whichever of said collective- 
bargaining agreements, or miscellaneous agreements re- 
lated thereto, has governed the terms and conditions of his 
prior employment and, provided further, that he does not 
earn more than One Hundred Dollars ($100) a month in 
any other employment or gainful pursuit whatsoever. The 
Trustees shall decide in their sole, absolute and unreview- 
able discretion whether permanent and total disability under 
the foregoing standards has occurred so as to entitle an 
Employee to disability benefits hereunder. 


(c) An Employee applying for a disability benefit shall 
be required at any reasonable time to submit to an examina- 
tion by a licensed medical doctor or medical doctors selected 


by the Trustees and may be required to submit to similar 
re-examination periodically as the Trustees may direct, 
provided that the Trustees shall pay the cost of such 
examinations that are not furnished without charge to the 
Employee. 


(d) The amount of the monthly benefit to a disabled 
Employee shall be determined by the Trustees of the IUWU- 
PMA Welfare Trust and shall be paid until he has received 
a total amount, increasing on an annual straight-line basis 
according to qualifying years of service, from a minimum 
of Two Thousand Six Hundred Forty Dollars ($2,640) with 
15 years of qualifying service as of the date of disablement 
to a maximum of Seven Thousand Nine Hundred Twenty 
Dollars ($7,920) at 25 years of service; except that if death 
to the disabled Employee should occur prior to his having 
received the total amount due him, his designee shall be 
paid the monthly benefits which would have been due the 
disabled Employee had he continued to live. The total 


(Exh. 1-D, 3) 
312a 


Exhibit 1-D 


amounts of the benefit are subject [3] to the power reserved 
to the Union and Association by paragraph (c), Section 2, 
Article V of the Agreement to decrease, defer or eliminate 
payment of the disability benefit. 


(e) The requirements for qualifying years of service 
over 15 years shall be follows: 


16 out of the past 19 calendar years 
17 out of the past 20 calendar years 
18 out of the past 21 calendar years 
19 out of the past 22 calendar years 
20 out of the past 23 calendar years 
21 out of the past 24 calendar years 
22 out of the past 25 calendar years 
23 out of the past 26 calendar years 
24 out of the past 27 calendar years 
25 out of the past 35 calendar years 


(f) In no ease shall such disability benefits be paid to 
Employees who have retired and become Vestees under 
Schedule B of the Agreement. 


2. Deatu BENEFITS. 


(a) A designee appointed by an Employee shall be 
eligible to receive a death benefit when such Employee 
meets each of the following requirements: 


(1) He is fully registered under said Pacific 
Coast Longshore Agreement, said Master Agreement 
for Clerks and Related Classifications, or said mis- 
cellaneous related agreements, and makes himself 
regularly available for work, unless he is disabled 
by illness or injury or is on a recognized leave of 
absence. 


(2) He has at least 5 qualifying years of service 
during the 8 calendar years preceding death. 
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(3) He was credited with a qualifying year of 
service either for the payroll year prior to the year 
in which his death occurred, the payroll year in which 
death occurred, or the payroll year in which he con- 
tracted the illness or injury [4] proximately causing 
his death, if such payroll year ends subsequent to 
January 1, 1961. 


(4) He dies on or after July 1, 1961, but before 
retirement, becoming a Vestee under the Plan, or 
a recipient of a disability benefit under this Schedule 
A. 


(b) A designee appointed by an Employee shall be 
eligible to receive a death benefit when such Employee 
meets each of the following requirements: 


(1) He has at least 15 qualifying years of service 
and retires on or after July 1, 1961, under the ILWU- 
PMA Pension Plan in accordance with the provisions 
thereof which are in effect on or before January 
1, 1962. 


(2) He dies on or after July 1, 1961, but before 
July 1, 1966 and before becoming a Vestee under the 
Plan or a recipient of a disability benefit under this 
Schedule A. 


(c) The monthly benefit shall become payable on proof 
of death satisfactory to the Trustees and shall be paid to the 
designee in monthly installments? the amount of each to be 
determined by the Trustees and shall be paid until he has 
received a total, which is, increasing on a straight-line basis 
according to qualifying years of service of the deceased 
Employee, an amount from a minimum of Two Thousand 


1 Agreement reached to pay death benefit in lump sum, per Trustee 
meeting of 12/15/61. 
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Six Hundred Forty Dollars ($2,640) for 5 to and including 
15 years of service to a maximum of Five Thousand Dollars 
($5,000) for 20 years of service. The total amounts of the 
benefit are subject to the power reserved to the Union and 
Association by paragraph (c), Section 2, Article V of the 
Agreement to decrease, defer or eliminate payment of the 
death benefit. Requirements for qualifying [5] years of 
service over 15 in proportion to calendar years shall be as 
in paragraph (e) of Section 1 hereof. 


3. DESIGNEES. 


The Trustees shall determine and by regulation define 
what classes of persons shall be eligible to receive such 
disability and death benefits as designees, insofar as per- 
mitted under 29 USC Section 186. Any payment made by 
the Trustees to designees in accordance with their determi- 
nation of eligibility shall be in complete discharge of the 
liability for any such benefit under this Schedule A or the 
Plan. 


4. Qua.irinc YEaRs oF SERVICE. 


(a) An Employee shall be deemed to have a qualifying 
year of service in any payroll year if during such payroll 
year he satisfies any of the following requirements: 


(1) During any such payroll year prior to 1945 he 
was fully registered, or he was a permit man and 
worked 480 hours. 


(2) During any such payroll year after 1944 he 
qualified for a vacation or worked sufficient hours to 
qualify for a vacation in his port. 


(3) During any such payroll year he served as a 
Coast Committeeman or as an officer of the Union or 
a local, or in the joint employ of the parties hereto 
while fully registered. 
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(4) During any such payroll year he was con- 
tinuously absent from employment under said Pacifie 
Coast Longshore Agreement, said Master Agreement 
for Clerks and Related Classifications, or said mis- 
cellaneous related agreements, or any predecessor to 
any of said collective-bargaining agreements, be- 
cause of industrial illness or injury arising out of 
employment under such collective-bargaining agree- 
ments so as to be entitled [6] to compensation under 
a state or federal compensation act, or because of 
illness or injury proximately causing his death, if 
such illness or injury was incurred in a payroll year 
ending subsequent to January 1, 1961. The Trustees 
may, in their sole, absolute and unreviewable dis- 
eretion, credit an Employee with a qualifying year of 
service when the Trustees are satisfied that such 
Employee was absent from work by reason of such 
an illness or injury for less than a payroll year but 
for such an extended period that such Employee could 
not have acquired a qualifying year of service by 
making himself available regularly for such employ- 
ment while not suffering from such illness or injury. 


(5) Years of service in the Armed Forces of the 
United States during World War II or during the 
Korean Conflict shall be counted as qualifying years 
of service, and military service at any other time 
shall be counted as military service for the term of 
one enlistment or draft, but will not be counted in 
addition to World War II or Korean Conflict service, 
and will in no case be counted for more than four 
years; provided that the Employee was fully regis- 
tered as required under paragraphs (a)(1) of Sec- 
tions 1 and 2 hereof immediately prior to his en- 
trance into military service, and returned to the 
active work force within 120 days after discharge, or 
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within a longer period if not physically qualified for 
returr. to the active work force within 120 days, and 
if the Employee has since his return to the active 
work force qualified for a vacation in his port; and 
provided that no more qualifying years of service 
be credited to an Employee by reason of this para- 
graph than would have been credited to [7] such 
employee if he had been continuously available for 
work: 


(b) The following shall not be deemed qualifying service 
as an Employee: 


(1) Continuous absence from employment for a 
payroll year or more because of illness or injury, 
other than specified in paragraph (a)(4) of this 
Section 4. 


(2) Service in the Armed Forces of the United 
States except as specified in paragraph (a)(5) of 
this Section 4 or employment during World War II 
by the United States as a civilian in occupations 
comparable to those covered by the aforesaid col- 
lective-bargaining agreements. 


(3) Years of service described under paragraph 
(a) of this Section 4 of Schedule A which are earned 
after July 1, 1961, by an Employee who is 65 years of 
age or older. ' 


(ec) Qualifying years of service earned under said 
Pacific Coast Longshore Agreement, or any predecessor 
thereto, said Master Agreement for Clerks and Related 
Classifications, or any predecessor thereto, or any of said 
miscellaneous related agreements, or any predecessors 
thereto, shall be interchangeable. 


(Exh. 1-E, 1) 
317a 


Exhibit 1-E 


[1] Scuepvure B 


Vestine BENEFITS 


1. Voituntary Removau rrom FurtHer EMPLoyMENT. 


(a) An Employee shall become a Vestee and be eligible 
to receive the monthly vesting benefit set forth in para- 
graph (b) of Section 1 hereof commencing on or after July 
1, 1961, upon meeting each of the following requirements: 


(1) He is, and was, for the nine calendar years 
immediately preceding the date on which he elects 
to become a vestee, fully registered under said 
Pacific Coast Longshore Agreement, said Master 
Agreement for Clerks and Related Classifications, or 
said miscellaneous related agreements, and makes 
himself regularly available for work unless he is 
disabled through illness or injury or is on a recog- 
nized leave of absence. 


(2) He has at least 25 years of qualifying serv- 
ice out of the past 35 calendar years. 


(3) He is at least 62 years of age. 


(4) He has voluntarily removed himself from 
the active work force in compliance with the regula- 
tions adopted by the Trustees of the ILWU-PMA 
Vesting Benefit Trust. 


(5) He was credited with a qualifying year of 
service for the payroll year prior to the payroll year 
in which he elects to remove himself from further 
employment. 


(b) Vestees shall receive the total sum of Seven Thou- 
sand Nine Hundred Twenty Dollars ($7,920) in 36 monthly 
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payments of Two Hundred [2] Twenty Dollars ($220) each, 
less applicable payroll and withholding taxes, subject to 
the power of said Trustees to pay said total sum in monthly 
payments of not less than One Hundred Dollars ($100), as 
they may in their sole, absolute and unreviewable discre- 
tion decide, and subject to the power reserved to the Union 
and Association by paragraph (c), Section 2, Article V 
of the Agreement to decrease, defer or eliminate payment 
of the vesting benefit. 


2. Manpatory RemovaL From FurtuHer EMPLoYMENT. 


(a) An Employee shall become a Vestee and be eligible 
to receive the monthly vesting benefit set forth in para- 
graph (b) of Section 2 hereof commencing on or after July 
1, 1961, upon meeting each of the following requirements: 


(1) He is fully registered under said Pacific Coast 
Longshore Agreement, said Master Agreement for 
Clerks and Related Classifications, or said miscel- 
laneous related agreements, and makes himself reg- 
ularly available for work unless he is disabled 
through illness or injury or is on a recognized leave 
of absence. 


(2) He is age 62 and has at least 22 qualifying 
years of service out of the past 32 calendar years, 
or he is age 63 and has at least 23 qualifying years 
of service out of the past 33 calendar years, or he is 
age 64 and has at least 24 qualifying years of service 
out of the past 34 calendar years. 


(3) He is compelled to remove himself from the 
active work force by mutual agreement of the Union 
and the Association or by decision of an arbitrator 
under and in accordance with Section 4 of Article 
VI of the Agreement that such separation from 
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the active work force is deemed necessary for im- 
plementing the Plan. 


[3] (b) Employees becoming Vestees under this Sec- 
tion 2 shall receive the total sum of Seven Thousand Nine 
Hundred Twenty Dollars ($7,920) in 36 monthly payments 
of Two Hundred Twenty Dollars ($220) each, less ap- 
plicable payroll and withholding taxes, subject to the power 
of said Trustees to pay said total sum in monthly pay- 
ments of not less than One Hundred Dollars ($100), as 
they may in their sole, absolute and unreviewable dis- 
cretion decide, and subject to the power reserved to the 
Union and Association by paragraph (c), Section 2, Article 
V of the Agreement to decrease, defer or eliminate pay- 
ment of the vesting benefit. In addition, any such Vestee 
shall receive an extra payment of One Hundred Dollars 
($100) per month, less applicable payroll and withholding 
taxes, until he reaches age 65, 1.e., from the date he is 
compelled to leave the active work force until his 65th 
birthday, except that a designee of such a Vestee shall not 
be entitled to receive said extra payment. Said extra pay- 
ment shall be made when the need therefor arises by and 
from the ILWU-PMA Pension Fund as an incident of the 
ILWU-PMA Pension Plan. 


3. DEsIGNEES. 


Said Trustees shall determine and by regulation define 
what classes of persons shall be eligible to receive vesting 
benefits as designees, insofar as permitted under 29 USC 
Section 186. Any payment made by the Trustees to 
designees in accordance with their determination of eligi- 
bility shall be in complete discharge of their liability for 
any such benefit under this Schedule B or the Plan. 
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4, DeatH PRovIsION. 


In the event a Vestee dies before the total sum of Seven 
Thousand Nine Hundred Twenty Dollars ($7,920) has been 
paid to him, his designee shall receive the monthly benefits 
which would have been due the Vestee [4] had he continued 
to live, excluding therefrom the additional payments pro- 
vided for under paragraph (b) of Section 2 hereof. 


5. ACCELERATED PAYMENT. 


All benefits to Vestees, or their designees, under the 
Vesting Benefit Trust shall be by monthly payments, except 
that upon application of the Vestee, or his designee, his 
showing cause, and the availability of moneys in the Mecha- 
nization Fund, the Trustees may, in their sole, absolute and 
unreviewable discretion, accelerate payment of the balance 
of the vesting benefit to which a Vestee, or his designee, 
may be entitled. 


6. Quauiryinc YEARS oF SERVICE. 


(a) An Employee shall be deemed to have a qualifying 
year of service in any payroll year if during such payroll 
year he satisfies any of the following requirements: 


(1) During any such payroll year prior to 1945 he 
was fully registered, or he was a permit man and 
worked 480 hours. 


(2) During any such payroll year after 1944 he 
qualified for a vacation or worked sufficient hours to 
qualify for a vacation in his port. 


(3) During any such payroll year he served as a 
Coast Committeeman or as an officer of the Union or 
a local, or in the joint employ of the parties hereto 
while fully registered. 
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(4) During any such payroll year he was con- 
tinuously absent from employment under said Pacific 
Coast Longshore Agreement, said Master Agreement 
for Clerks and Related Classifications, or said miscel- 
laneous related agreements, or any predecessor to 
any of said collective-bargaining agreements, be- 
cause of industrial illness or injury arising out of 
employment under such collective-bargaining agree- 
ments so as to be entitled to [5] compensation under 
a state or federal compensation act. The Trustees 
may, in their sole, absolute and unreviewable discre- 
tion, credit an Employee with a qualifying year of 
service when the Trustees are satisfied that such 
Employee was absent from work by reason of such 
an illness or injury for less than a payroll year but 
for such an extended period that such Employee 


could not have acquired a qualifying year of service 
by making himself available regularly for such 
employment while not suffering from such illness or 
injury. 


(5) Years of service in the Armed Forces of the 
United States during World War II or during the 
Korean Conflict shall be counted as qualifying years 
of service, and military service at any other time 
shall be counted as military service for the term of 
one enlistment or draft, but will not be counted 
in addition to World War II or Korean Conflict 
service, and will in no case be counted for more than 
four years; provided that the Employee was fully 
registered as required under paragraphs (a) (1) of 
Sections 1 and 2 hereof immediately prior to his 
entrance into military service, and return to the 
active work force within 120 days after discharge, or 
within a longer period if not physically qualified for 
return to the active work force within 120 days, and 
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if the Employee has since his return to the active 
work force qualified for a vacation in his port; and 
provided that no more qualifying years of service 
be credited to an Employee by reason of this para- 
graph than would have been credited to such Em- 
ployee if he had been continuously available for 
work. 


(b) The following shall not be deemed qualifying serv- 
ice as an Employee: 


[6] (1) Continuous absence from employment 
for a payroll year or more because of illness or 
injury, other than specified in paragraph (a) (4) of 
this Section 6. 


(2) Service in the Armed Forces of the United 
States except as specified in paragraph (a) (5) of 
this Section 6 or employment during World War II 
by the United States as a civilian in occupations 
comparable to those covered by the aforesaid col- 
lective-bargaining agreements. 


(3) Years of service described under paragraph 
(a) of this Section 6 of Schedule B which are earned 
after July 1, 1961, by an Employee who is 65 years 
of age or older. 


(c) Qualifying years of service earned under said 
Pacific Coast Longshore Agreement, or any precedes- 
sor thereto, said Master Agreement for Clerks and Related 
Classifications, or any predecessor thereto, or any of said 
miscellaneous related agreements, or any predecessors 
thereto, shall be interchangeable. 


7. DisQUuaLiFICcATION. 


An Employee who has qualified for a disability benefit 
under the Plan and has received payment of any portion 
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thereof or who has received a pension payment under the 
ILWU-PMA Pension Plan and has subsequently returned 
to work as an Employee shall in no event qualify hereunder 
as a Vestee or be entitled to payment of a vesting benefit 
in accordance with the provisions of the Plan. An Employee 
who becomes a Vestee and is as such entitled to receive 
payment of a vesting benefit under the Plan shall in no 
event be allowed to return to the active work force unless 
the parties hereto mutually agree in writing to such return 
and then only on such conditions as said parties may 
prescribe. 


Exhibit 1-F 
[1] Scuepure C 
SuprLeMeNTAL Wace BENEFITS 


1. Expuanatory STATEMENT. 
(a) General Purpose and Nature of Benefit. 


(1) Supplemental wage benefits are designed to 
afford compensation to eligible Employees whose 
earnings have been reduced below minimum levels, 
as herein defined, because of reduced work opportu- 
nities suffered by such Employees (despite the fact 
they have made themselves regularly available for 
employment), resulting from labor-saving devices 
and changed work practices adopted by Employers 
under the permissive provisions referred to in Sec- 
tion 1 (a) of Article VI of the Agreement as in- 
corporated in said Pacific Coast Longshore Agree- 
ment, said Master Agreement for Clerks and Related 
Classifications, or said miscellaneous related agree- 
ments, or several of any of said collective-bargain- 
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ing agreements, all of which were ratified as of Jan- 
uary 10, 1961. 


(2) Such supplemental wage benefits are not to 
compensate Employees on account of reduced [2] 
work opportunities caused by any economic decline 
in the Pacific Coast shipping industry and a resultant 
reduction in the amount of cargo tonnage handled 
during any period. 


(3) Whether or not any such reduction in work 
opportunities has been caused by such an economic 
decline or instead has resulted from labor-saving 
devices or changed work practices adopted by Em- 
ployers under such premissive provisions shall be 
determined by the Trustees of the ILWU-PMA Sup- 
plemental Wage Benefit Trust in accordance with the 
formula set forth in Appendix II of this Schedule C. 


(b) Evaluation by Port Areas. For the purpose of de- 
termination by the Trustees of when or whether such 
Employees have suffered reduced earnings below such mini- 
mum levels because of reduced work opportunities result- 
ing from the adoption by Employers of such labor-saving 
devices and work practices and not from such an economic 
decline, relevant factors, as herein designated, shall be 
evaluated by said Trustees on a Port Area basis. A Port 
Area shall embrace the port, ports or docks in a given 
area in the States of California, Oregon and Washington 
when by custom and practice Employees who [3] work out 
of one port are also customarily offered work at other ports 
or docks. A single port may comprise a Port Area only 
if Employees who work out of that port are not customarily 
offered work in another port. Two ports may comprise a 
Port Area only if Employees who work out of one of such 
ports are also customarily offered work in the other port 
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and such Employees are seldom offered work at a third 
port. 


(c) Longshore and Marine Clerk Groups. For the same 
purpose described in paragraph (b) of this Section 1, Em- 
ployees shall be assigned by Port Area to one of two 
Groups: one Group shall be longshoremen whose terms and 
conditions of employment are governed by said Pacific 
Coast Longshore Agreement or said miscellaneous related 
agreements; the other Group shall be marine clerks and 
Employees in related classifications whose terms and con- 
ditions of employment are governed by said Master Agree- 
ment for Clerks and Related Classifications. 


(d) Benefit Periods. A Benefit Period shall be comprised 
of four consecutive payroll weeks, and said Trustees shall 
establish a consecutive series of Benefit Periods, without 
overlapping of, or interval between, Benefit Periods, com- 
mencing with the payroll week which includes January 19, 
1961. 


(e) Measure of Benefit. Averages of total hours worked 
by Employees in each Group in each Port Area [4] shall 
be determined by said Trustees for each Benefit Period, 
herein called Group Averages, in accordance with the 
formula set forth in Appendix I of Schedule C. Pursuant 
to said formula, and the provisions of Section 4 hereof said 
Trustees shall also determine for each such Benefit Period 
whether the relationship between the earnings of any Em- 
ployee during such Benefit Period and the average earnings 
of the Group to which such Employee belongs entitled such 
Employee, if otherwise eligible, to receive a supplemental 
wage benefit for such Benefit Period. 

(f) Eligibility for Benefit. Eligibility requirements that 
must be met by an Employee before he is entitled to receive 
a supplemental wage benefit are set forth in Section 3 
hereof. 
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(g) Paramount Provisions. All of the provisions of this 
Section 1 are of an explanatory nature, and although the 
same shall be given effect and meaning as an integral 
part of this Schedule C, if any term or provision in this 
Section 1 is inconsistent with any term or provision set 
forth in subsequent sections of this Schedule C or of Ap- 
pendices I or II hereof or any provision of the ILWU-PMA 
Supplemental Wage Benefit Trust the provisions of such 
subsequent sections or Trust shall be deemed paramount 
and controlling as to the meaning and effect of any such 
term or provision [5] in this Section 1; provided that, 
although the Trustees of the ILWU-PMA Supplemental 
Wage Benefit Trust shall not have power to change the 
formulas of paragraph (a) (5) of Section 3 or of Appendices 
I and II hereof, said Trustees may, in exercise of their 
discretion, change the amount or numbers of established 
norms of hours, weeks, or percentage of Group Average, or 
percentage of total Employees set forth in said formulas, 
or the amount of $4,800.00 or benefit amount product re- 
ferred to in paragraph (a)(6) of Section 3 hereof when 
it appears to said Trustees that said norms operate to 
preclude realization of the purpose of the Supplemental 
Wage Benefit Trust. 


2. Payment or BENEFIT FoR QuaLIFYING PEriops. 


(a) Supplemental wage benefits shall be payable as to 
a Group in a Port Area for a Benefit Period when the 
Group Average of such a Group is less than 140 hours 
for such Benefit Period. 


(b) Said supplemental wage benefits for said Benefit 
Period shall be paid in a lump sum, in an amount determined 
pursuant to the provisions of Section 4 hereof, to each Em- 
ployee, who, during said Benefit Period, is or was a member 
of such Group and is eligible under the provisions of Sec- 
tion 3 hereof, by said Trustees as soon as they may reason- 
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ably determine that [6] such a supplemental wage benefit 
is payable. 


3. Exicrpmiry ror BENEFIT. 


(a) An Employee shall be eligible for a supplemental 
wage benefit in an amount determined pursuant to the 
provisions of Section 4 hereof when he has established in 
compliance with regulations adopted by said Trustees that 
he meets each of the following requirements: 


(1) He has been fully registered within the mean- 
ing and under the provisions of said Pacific Coast 
Longshore Agreement, said Master Agreement for 
Clerks and Related Classifications or said miscel- 
laneous related agreements at least three years and 
during a Benefit Period for which said supplemental 
wage benefit is payable pursuant to paragraph (a) 
of Section 2 hereof and remains so when said sup- 
plemental wage benefit is to be paid pursuant to 
paragraph (b) of said Section. 


(2) He has sufficient hours to qualify for a two 
week vacation payable in the payroll year which in- 
cludes the Benefit Period for which said supplemental 
wage benefit is payable pursuant to the provisions of 
paragraph (a) of Section 2 hereof. 


[7] (8) During the Benefit Period for which 
said supplemental wage benefit is payable and until 
the same has been paid pursuant to the provisions 
of paragraph (b) of Section 2 hereof, he has been 
available and has not refused dispatch for his work 
and has not participated, and is not participating, 
in any work stoppage in violation of said applicable 
collective-bargaining agreements. 


(4) He is not during the Benefit Period for 
which a supplemental wage benefit is payable pur- 
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suant to the provisions of paragraph (a) of Section 
2 hereof an Excluded Employee as that term is 
described in Appendix I hereof. 


(5) His total hours worked or credited to him 
during a Benefit Period for which a supplemental 
wage benefit is payable pursuant to the provisions 
of paragraph (a) of Section 2 hereof are at least 
93% of the Group Average of his Group for said 
Benefit Period. 


(6) His total earnings for the 12 consecutive 
Benefit Periods immediately preceding the Benefit 
Period for which a supplemental wage benefit is pay- 
able under paragraph (a) of Section 2 hereof, which 
earnings have [8] been multiplied by the decline ad- 
justment factor determined pursuant to the provi- 
sions of Appendix II hereof when said factor for his 
Port Area for said Benefit Period exceeds 100%, 
do not exceed the larger of either $4,800.00 or 12 
times the benefit amount if the same is determined 
pursuant to the provisions of Paragraph (b) of 
Section 4 hereof. 


(b) ‘‘Total earnings’? of an Employee shall include 
any benefits previously paid under the Plan and all com- 
pensation paid to or for the account of such Employee 
under said Pacific Coast Longshore Agreement, said Mas- 
ter Agreement for Clerks and Related Classifications, or 
said miscellaneous related agreements, or any of said 
collective-bargaining agreements, including therein all 
straight-time, overtime and penalty wages; vacation pay; 
workmen’s compensation payable under any private or 
public insurance coverage for which an Employer pays 
all or a portion of the premiums, to the extent such work- 
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men’s compensation is a payment in lieu of earnings lost 
by reason of absence from work. ‘‘Total earnings’’ shall 
not include any compensation paid to an Employee for 
travel time or expenses incurred in connection with travel, 
or any distribution from the IUWU-PMA Welfare Fund 
to or for the account or benefit of an Employee. 


[9] (ce) ‘‘Total hours worked’’ by an Employee shall 
be determined in accordance with the provisions of Section 
3 of Appendix 1 hereof. 


(d) Notwithstanding any provision of this Schedule C, 
an Employee who has received or is receiving payment 
of a vesting benefit or a death or disability benefit provided 
by the Plan, or of a pension under the IUWU-PMA Pension 
Plan shall not be eligible to receive a supplemental wage 
benefit payable for any Benefit Period. 


4. Amount or BENEFIT. 


(a) Subject to the provision of paragraphs (b) to (d), 
inclusive, of this Section 4, the maximum amount of a 
supplemental wage benefit shall be $400 for each Benefit 
Period in which a supplemental wage benefit is payable 
pursuant to the provisions of paragraph (a) of Section 2 
hereof. 


(b) Said Trustees may increase the maximum amount 
of the supplemental wage benefit which is payable to Em- 
ployees in a Group for a Benefit Period to an amount 
equal to 140 times the basic straight-time hourly rate 
payable to Employees under said Pacific Coast Longshore 
Agreement. 


(c) The amount of the supplemental wage benefit, de- 
termined pursuant to the provisions of either paragraph 
(a) or (b) of this Section 4, and payable for 2 [10] Benefit 
Period under the provisions of paragraph (a) of Section 2 
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hereof to an eligible Employee, shall be reduced by the 
total of the following items: 


(1) His total earnings determined pursuant to 
the provisions of paragraph (b) of Section 3 hereof 
plus any other earnings from other employment for 
said Benefit Period, but excluding therefrom any 
payments during the Benefit Period of workmen’s 
compensation, and vacation pay unless an author- 
ized vacation was in fact taken during the Benefit 
Period in which case that portion of vacation pay 
attributable to the time the man was on vacation 
during the Benefit Period shall be included within 
said total earnings. 


(2) Unemployment insurance compensation, if 
any, received by such Employee for said Benefit 
Period. 


(d) Notwithstanding any provision of this Schedule C, 
the maximum amount of a supplemental wage benefit pay- 
able to an Employee eligible therefor shall not exceed the 
difference between 140 hours and the Group Average of 
his Group in the Benefit Period for which said supple- 
mental wage benefit is payable, multiplied by $2.857 or, 
if said Trustees have increased the [11] amount of the 
supplemental wage benefit pursuant to the provisions of 
paragraph (b) of this Section 4, by the basic straight-time 
hourly rate so adopted by said Trustees. 


5. Discuarmer. Neither the Association, any Employer, 
any Principal nor the Union guarantees that the portion 
of the Mechanization Fund allocable or allocated to the 
ILWU-PMA Supplemental Wage Benefit Trust shall be 
sufficient to pay the benefits provided by this Schedule C, 
and none of them shall be required by any provision of 
the Plan to provide otherwise for payment of such supple- 
mental wage benefits or any portion thereof. 


(Exh. 1-F, 1-2 of App. I) 
331a 


Exhibit 1-F 
[1] Aprenprx I ro ScHEpuLEe C 


1. For each Benefit Period a Group Average for each 
Group in each Port Area shall be computed by finding the 
average of the total hours worked during a Benefit Period 
by a representative class of Employees in such Group. 


(a) Such representative class of Employees in such 
Group shall be comprised of those Employees included 
herein by reason of the provisions of subparagraphs (1), 
(2), (3) and (4) below. 


(1) Each of those Employees in such Group 
whose total hours worked or credited to him is at 
least 360 hours within a period of 12 consecutive 
payroll weeks, the last of such 12 consecutive pay- 
roll weeks to be the last payroll week of the Benefit 
Period, shall be included in said representative class. 
If the Employees included under this subparagraph 
(1) equal 70% or more of the total Employees in 
the Group, then such included Employees shall con- 
stitute the entire representative class and the pro- 
visions of subparagraphs (2) and (3) do not apply. 


[2] (2) Each of those Employees not included by 
reason of subparagraph (a) (1) of this Section 1 
but whose total hours worked or credited to him 
is at least 30 hours in each of 8 payroll weeks within 
a period of 12 consecutive payroll weeks, the last of 
such 12 consecutive payroll weeks to be the last 
payroll week of the Benefit Period, if at least 2 of 
said 8 payroll weeks are within the Benefit Period, 
shall be included in said representative class. 


(3) If the total of Employees included by reason 
of subparagraphs (1) and (2) do not equal at least 
70% of the Total Employees of the Group, then the 
following Employees shall be included. 
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(i) The total number of Employees in the 
Group for such Benefit Period shall now be 
multiplied by 70% and the product thereof shall 
be reduced by the sum of the number of Em- 
ployees to be included under subparagraph (1) 
plus the number included under subparagraph 
(2) above. The difference, if any, shall be 
the number of Employees to be included [3] 
under this subparagraph (3). Employees to be 
included under this subparagraph (3) shall be 
chosen according to individual totals of hours 
worked and credited to them during the Benefit 
Period, starting from the highest to the lowest 
and shall be those who are not to be included 
within said representative class by reasons of 
subparagraphs (1) and (2) above. 


(ii) All Employees within a Group who have 
the same total hours worked plus hours credited 
to them during the Benefit Period shall be in- 
cluded within the representative class thereof, if 
the provisions of this subparagraph (3) become 
operative, notwithstanding that not all such Em- 
ployees are required to insure that said rep- 
resentative class is comprised of at least 70% 
of the Employees within the Group for such 
Benefit Period. 


(4) An Employee who is on a visitor’s permit 
shall not be included within said representative 
class of the Group within which he is permitted to 
make himself available for employment by reason of 
said visitor’s permit. 
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[4] (b) Total hours worked, including hours credited, 
during the Benefit Period by such representative class of 
a Group which has been developed pursuant to the pro- 
visions of paragraph (a) of this Section 1 shall be ascer- 
tained and divided by the total number of Employees in- 
cluded in such representative class. This quotient shall be 
the Group Average for the Group during a Benefit Period. 


2. An Employee who is within a Group during a Bene- 
fit Period but is not also within the representative class 
thereof established pursuant to the provisions of para- 
graph (a) of Section 1 hereof shall be, for the purposes 
of Schedule C, deemed an Excluded Employee for such 
Benefit Period. 


3. (a) ‘Total hours worked’? by an Employee shall 
include all hours for which he was entitled to compensation 
either at straight-time, overtime, or penalty rates; all 
hours which would be credited to him by reason of an on- 
the-job injury, or a non-industrial illness or injury, under 
the provisions of the ILWU-PMA Longshore Agreement 
on Vacations; and, subject to paragraph (b) of this Sec- 
tion 3, all vacation time for which he has already received 
vacation pay under said Pacific Coast Longshore Agree- 
ment, said Master Agreement for Clerks and Related 
Classifications, or any of said miscellaneous related agree- 
ments, or any of [5] several of said collective-bargaining 
agreements, each day of vacation to be counted as 8 hours; 
provided, however, hours, or portions thereof, for which 
an Employee has been allowed ‘‘travel time’’ shall not be 
included within said ‘‘total hours worked”’. 


(b) Vacation time shall be included within the total 
hours worked by an Employee in a Benefit Period, or por- 
tion thereof, when such Employee is on an authorized 
vacation. 
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(c) All vacation time included within the total hours 
worked by an Employee shall be allocated to the Group 
of which such Employee was a member when he was on 
an authorized vacation, notwithstanding such Employee 
was not a member of such Group when such vacation, or 
portion thereof, was earned. 


[1] Aprenpix II ro ScHepuLe C 


1. Whenever for a Benefit Period a Port Area’s decline 
adjustment factor determined pursuant to the provisions 
of this Appendix II exceeds 100%, an adjustment shall be 
made, as directed by paragraph (a)(6) of Section 3 of 
Schedule C, to an Employee’s total earnings for 12 con- 
secutive Benefit Periods immediately preceding the Benefit 
Period for which a supplemental wage benefit is payable 
pursuant to the provisions of paragraph (a) of Section 2 
of Schedule C. No such adjustment shall be made when 
said decline adjustment factor is 100% or less. 


2. Whenever a supplemental wage benefit is payable 
for a Benefit Period pursuant to the provisions of para- 
graph (a) of Section 2 of Schedule C, a decline adjustment 
factor shall be determined for each Port Area for each 
Benefit Period commencing with the Benefit Period in which 
January 1, 1962 falls, as follows: 


(a) The average annual tonnage handled in such Port 
Area during the base period shall be computed. 


(b) The tonnage handled in such Port Area in a period 
comprised of 12 calendar months, the last of which ends in 
such Benefit Period, shall be computed. 


[2] (c) The decline adjustment factor for such Port 
Area in such Benefit Period shall be the percentage resulting 
from the division of the tonnage figure developed pursuant 
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to the provisions of paragraph (a) of this Section 2 by the 
tonnage figure developed pursuant to the provisions of 
paragraph (b) of this Section 2. 


3. The base period referred to in Section 2 hereof shall 
be January 1, 1959, to and including December 31, 1960, 
or such other period which is determined pursuant to the 
provisions of this Section 3. The Trustees may adopt an 
alternative base period which they, in their sole judgment, 
decide more accurately reflects the normal operating con- 
ditions of a Port Area prior to implementation of the pro- 
visions of the Agreement pertaining to the increasing of 
efficiency in operations by utilization of labor-saving devices 
and the elimination of restrictive work practices. In the 
event of a deadlock among said Trustees, the same shall be 
resolved under and in accordance with the procedures 
established by the provisions of Section 4 of Article VI of 
the Agreement, excluding therefrom the Coast Labor Rela- 
tions Committee or Coast Arbitrator established or ap- 
pointed under the Master Agreement for Clerks and Related 
Classifications solely. The decision of said Trustees, the 
Coast Labor Relations Committee, or Coast Arbitrator, as 
the case may be, [3] shall be conclusive and binding on all 
persons howsoever interested in the Plan. 


4. For the purposes of Section 2 hereof, ‘‘tonnage’’ 
shall be ascertained by giving a weight of one (1) to each 
ton or equivalent measurement ton, of general cargo, lumber 
and logs; and a weight of two-tenths (.2) to each ton, or 
equivalent measurement ton, of bulk dry cargo such as 
grain, ore and copra. The Trustees shall have power to 
decide whether in the light of the usual classifications 
adopted by the Pacific Coast shipping industry a commodity 
is ‘‘bulk dry cargo’’. The Association and Union, from 
time to time, during the term of the Agreement may by their 
mutual agreement change the method provided by this 
Section 4 for ascertaining ‘‘tonnage’’. 


(Exh. 1-G, 1) 
336a 


Exhibit 1-G 


[1] Paciric Maritime AssociaTION 
16 California Street 
Phone Douglas 2-7973 
San Francisco 11, Cal. 
November 15, 1961 
International Longshoremen’s & 
Warehousemen’s Union 

150 Golden Gate Avenue 
San Francisco, California 


Gentlemen: 


As of the above date, the Union and Association exe- 
cuted the ILWU-PMA Supplemental Agreement on 
Mechanization and Modernization, which formalizes and 
supersedes the Memorandum of Agreement on Mechaniza- 


tion and Modernization of October 18, 1960. 

By paragraph (a) of Section 1 of Article VI of the 
ILWU-PMA Supplemental Agreement on Mechanization 
and Modernization, the parties thereto acknowledge that 
the provisions of said Memorandum of Agreement which 
are not identified as having been incorporated in said 
ILWU-PMA Supplemental Agreement on Mechanization 
and Modernization have been incorporated in the Pacific 
Coast Longshore Agreement, the Master Agreement for 
Clerks and Related Classifications, and certain miscel- 
laneous related agreements, all of which collective-bargain- 
ing agreements were ratified by both parties thereto as of 
January 10, 1961. However, the process of integrating the 
provision of said Memorandum of Agreement which are to 
be incorporated into said Pacific Coast Longshore Agrec- 
ment, said Master Agreement for Clerks and Related 
Classifications, and said miscellaneous related agreements 
has not been completed as of the date hereof. While ex- 
peditious completion of said process is anticipated by the 
parties hereto, they do not wish to delay the execution of 
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said Supplemental Agreement on Mechanization and 
Modernization and implementation of the Plan until such 
time. 

By reason of the premises, the Union and Association 
agree that, notwithstanding their execution of said Supple- 
mental Agreement on Mechanization and Modernization 
and despite said provisions of paragraph (a) of Section 1 
of Article VI, said provisions of said Memorandum of 
Agreement, which are to be incorporated into said Pacific 
Coast Longshore Agreement, said Master Agreement for 
Clerks and Related Classifications, and said miscellaneous 
related agreements, shall not be superseded but shall con- 
tinue in full force and effect pending execution of said 
collective-bargaining agreements by the Union and Asso- 
ciation. 

[2] All other provisions of said Memorandum of Agree- 
ment are, however, in accordance with said provisions of 
paragraph (a) of Section 1 of Article VI, superseded by 
said Supplemental Agreement on Mechanization and 
Modernization, and, when said other collective-bargaining 
agreements have been completed and executed by the Union 
and Association, the provisions of said Memorandum of 
Agreement to be incorporated in said other collective- 
bargaining agreements shall be superseded as provided by 
said paragraph (a) of Section 1 of Article VI of said 
Supplemental Agreement on Mechanization and Moderni- 
zation. 

The signatures below of our respective duly authorized 
officers confirm our mutual agreement hereinabove set forth. 


Very truly yours, 


Paciric Maritime AssociaTIOn 
By s/ J. Paut Sr. Sure 
Approved and Confirmed: 
INTERNATIONAL LONGSHOREMEN’S AND 
WarEHOUSEMEN’s UNION 
By s/ Harry Brmces 
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[1] Pacrric Maritime Association 
16 California Street 
Phone Douglas 2-7973 
San Francisco 11, Cal. 


November 15, 1961 
International Longshoremen’s & 
Warehousemen’s Union 
150 Golden Gate Avenue 
San Francisco, California 


Gentlemen: 


As of the above date, the Union and Association exe- 
cuted the ILWU-PMA Supplemental Agreement on 
Mechanization and Modernization, and, pursuant to the 
provisions thereof, established the ILWU-PMA Vesting 
Benefit Trust and ILWU-PMA Supplemental Wage Benefit 
Trust. In accordance with said Agreement, the Association 
shall transfer to the various trusts to be employed for 
effectuation of the Plan substantial sums heretofore col- 
lected by the Association from Employers subject to said 
Agreement. 

In transferring said sums to the respective trusts pro- 
vided for by said Agreement, the Association is relying on 
certain rulings of the Internal Revenue Service, which are 
referred to in Section 6 of Article VI of said Agreement; 
the Association will submit the formal documents estab- 
lishing the Plan to the Ruling Division of the Internal 
Revenue Service to obtain confirmation that such documents 
conform with the outline of the Plan set forth in the rulings 
heretofore obtained and that the rulings, therefore, remain 
in full force and effect. Further, the Association intends to 
request, and anticipates obtaining, a ruling under the Fair 
Labor Standards Act, as amended, in the form and for the 
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purpose set forth in Section 9 of Article VI of said Agree- 
ment. 

By reason of the premises, the Union agrees to adopt 
promptly with respect to any of the instruments required 
for implementation of the Plan whatever provisions, if 
any, are necessary to assure deductibility by the Employers 
of their Contributions to the Plan and to obtain said ruling 
under the Fair Labor Standards Act, as amended. 

[2] The signatures below of our respective duly author- 
ized officers confirm our mutual agreement hereinabove set 
forth. 

Very truly yours, 


Pacrric Maritime ASsSocIATION 
By s/ J. Pavu Sr. Sure 


Approved and Confirmed: 
InTERNATIONAL LONGSHOREMEN’S AND 
WakrHOUSEMEN’s UNION 
By s/ Harry Brwces 
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[1] Pacrric Marrrme Association 
16 California Street 
Phone Douglas 2-7973 
San Francisco 11, Cal. 


November 15, 1961 
International Longshoremen’s & 
Warehousemen’s Union 
150 Golden Gate Avenue 
San Francisco, California 


Gentlemen: 


Pursuant to the provisions of paragraph (b), Section 2, 
Article II of the IULWU-PMA Supplemental Agreement 
on Mechanization and Modernization executed as of the 


above date, the parties hereto agree that Contributions to 
the Mechanization Fund shall be additions to the total 
amount of the Mechanization Fund to be accumulated by 
Member Companies under this Agreement, to the extent 
set forth herein if and when the same are made pursuant 
to arrangements negotiated by the Union and acceptable 
to the Association by the following companies: 


1. Oxiver J. Orson & Co., and/or the SS Grorcr Orson 
and owners, the SS Mary Oxson and owners, et al (exclud- 
ing Contributions attributable to cargoes carried between 
the continental United States and the Hawaiian Islands by 
any of them but not excluding a determination respecting 
any future expanded offshore trade of them in accordance 
with the provisions of this letter and said paragraph (b), 
Section 2, Article IT.) 


2. Savuse Bros. Ocean Towrne Company, Inc. 


3. Grurrira SteamsHie Company 
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4. Pacrric Inuanp Navication Co. or Intanp Tow1ne 
Company 
5. Narionan Merars & Sree, Corporation 
. An Pemce Company 


. Owens-Parxks Lumser Co. 


6. 
7 
8. Dany TransporTaTIoNn 
9 


. Pucer Sounp AuasKa Van Lives 
10. Korren BrorHers 

. ArcHER-Danrets-Miptanp Co.* 
12. Carcriz, Incorporatep * 
13. ContinenTAL Graty Company * 
14. Louis Dreyrus Corporation * 
15. Isrerion WareHouse Company * 


16. Any company engaged in barge operations on in- 
land waters of the Puget Sound, Columbia-Willamette 
Rivers, San Francisco Bay, or Los Angeles-Long Beach 
Harbor, and limited to Contributions attributable to serv- 
ice with respect to intra-state cargoes which they may be 
handling. 


17. Any company which comes into existence after the 
date of execution of the Agreement and is not a Member 
Company and which is engaged in transporting or han- 
dling, in stevedoring or terminal operations, entirely new 
business, such as the movement of cargo in a revived 
‘¢*Chinatrade’’. 

If any company specifically identified above or within 
the classes described by items 16 and 17 becomes a Mem- 
ber Company of the Association, all Contributions made 


* A Pacific N. W. Grain Elevator Operator. 
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thereafter by such company, as long as it remains a Mem- 
ber Company of the Association, shall not be an addition 
to the total amount of the Mechanization Fund to be ac- 
cumulated by Member Companies of the Association. 

If a Contribution, or portion thereof, by a company 
specifically identified above or within the classes described 
by items 16 and 17 is attributable to its growth hereafter 
by acquisition of business formerly conducted by a Mem- 
ber Company of the Association, then such Contribution, 
or portion thereof, shall not be an addition to, but shall 
reduce the total amount of the Mechanization Fund to be 
accumulated by Member Companies of the Association, 
while such company is not a Member Company. 

Notwithstanding any provision hereof or of said para- 
graph (b), a Contribution, or portion thereof, by an Em- 
ployer, or on the account of a Principal, which was a 
Member Company of the Association as of January 1, 
1961, shall not, in any event, reduce or be an addition to 
the total amount of the Mechanization Fund to be accumu- 
lated by Member Companies of the Association under the 
Agreement but shall comprise a portion of said total 
amount. 

[3] The signatures below of our respective duly au- 
thorized officers confirm our mutual agreement herein- 
above set forth, which agreement is hereby acknowledged 
as being an integral part of the ILWU-PMA Supplemental 
Agreement on Mechanization and Modernization. 


Very truly yours, 


Pacrric Marrrime AssociaTION 
By s/ J. Pavu Sr. Sure 
Approved and Confirmed: 
InreRNATIONAL LONGSHOREMEN’S AND 
WakEHOUSEMEN’s UNION 
By s/ H.J. Bovine 
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[1] (Fmsr AmenpMenr to IUWU-PMA SurrtementaL 
AGREEMENT ON MEcHANIzATION aND MoperyizaTIon) 


Tuis Fmst AMENDMENT To ILWU-PMA SuppiemMentaL 
AGREEMENT ON MECHANIZATION AND MopERNizaTion, entered 
into as of the Ist day of January, 1961 by and between 
International Longshoremen’s and Warehousemen’s Union 
(hereinafter referred to as ‘‘Union’’), representing Em- 
ployees under the Plan, on behalf of itself and all long- 
shore and marine clerks’ Locals in California, Oregon 
and Washington, and Pacific Maritime Association (here- 
inafter referred to as ‘‘Association’’), representing its 
Member Companies under the Plan, 


WITNESSETH : 


Wuereas, the parties hereto executed on the 15th day 
of November, 1961 the IULWU-PMA Supplemental Agree- 
ment on Mechanization and Modernization (hereinafter 
referred to as ‘‘Agreement’’) and caused various trusts to 
be created, thereby establishing as of the Ist day of Jan- 
uary, 1961 the Plan; and 


Waereas, pursuant to the provisions of Section 3 of 
Article VI of the Agreement, the Union requested a review 
of the basic purposes of the Plan and proposed modifica- 
tions thereto; and 


Wuereas, the parties hereto have agreed to certain 
modifications of said Agreement, to be effective as of Jan- 
uary 1, 1962. 


Now, TxHererore, in consideration of the premises, the 
parties hereto agree as follows: 
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[2] The following paragraph shall be, and hereby is, 
added as paragraph (c) of Section 1 of Schedule B, attached 
to said Agreement: 


“‘(¢) An Employee who could otherwise qualify 
as a Vestee entitled to a vesting benefit hereunder 
upon complying with the requirements of subpara- 
graph (4) of paragraph (a) of Section 1 hereof but 
who does not then elect to remove himself from the 
active work force shall not be precluded at a later 
date from becoming a Vestee hereunder because he 
does not work a sufficient number of hours so as to 
comply with the requirements of subparagraphs (2) 
and (5) of said paragraph (a) between the date on 
which he could first become a Vestee and the date 
of his election to remove himself from the active work 
force, provided that he elects to so remove himself 
from the active work force on or before his 68th 
birthday or July 1, 1966, whichever first occurs.”’ 


Executed this 29 day of October, 1962. 


For the Association: For the Union: 


S/ J. Pauu St. Sure S/ Harry Brivces 
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(Mixvtes or RecuLar QuarTERLY MEETING 


OF 
Boarp or Directors 
OF 


Paciric Maririme Association, 
DeEcEMBER 12, 1962) 


[1] Meeting No.7 


Time: December 12, 1962—10:00 A.M. 
Place: 16 California Street, Room 202 
Present: Directors 


Messrs. W. B. Adams 
David Gregory 
Robert M. Richardson 
S. F. Alioto 
J. R. Page 
George B. Schirmer 
Fred R. Smith 
Peter Howard 
D. N. Lillevand 
Fulton W. Wright 


Alternates 


Messrs. Arno Sieck 
Hubert Brown 
William R. Purnell, Jr. 
J. E. Strowger 
John Knox 
E. H. Gluck 
J. W. Dickover 
Dale E. Collins 
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Also 
Present: Messrs. C. R. Redlich 
E. Horsman 


Staff: Messrs. St. Sure 
Goodenough 
Bourke 
MacEvoy 
Dellwig 
Cornell 
Holtgrave 
Saysette 
Lancaster 
Snyder 
Robertson 


A quorum being present the meeting was called to order 
by the Chairman at 10:05 A.M. 


[2] Memsersuie CuancEs: 


Weyerhaeuser Steamship Company 


By letter dated November 28, 1962, Weyerhaeuser 
Steamship Company informed the Association that the 
name of the company had been changed to Weyerhaeuser 
Line, Division of Weyerhaeuser Company. 


Consolidated Marine, Inc. 


A letter of application for membership dated October 30, 
1962, was received from Consolidated Marine, Inc. 

It was moved, seconded and unanimously carried that 
Consolidated Marine, Inc. be admitted as a member of this 
Association with a waiver of the initiation fee. 
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Olympic-Griffiths Lines, Inc. 


Letter of resignation dated September 4, 1962, was re- 
ceived from Olympic-Griffiths Lines, Inc. 

The Board of Directors accepted the resignation of 
Olympic-Griffiths Lines, Inc. with regret. 

It was agreed that Mr. David Gregory would remain 
as a Director of this Association. 


Paciric Foreicy Trave Sreamsuip Association Rep- 
RESENTATION oN Coast Executive Commirree: The Chair- 
man read a letter from the above Association dated No- 
vember 30, 1962, suggesting that the Foreign Line Group he 
permitted two members on the Coast Executive Committee. 
The Chairman stated that a revision of the By-Laws is being 
considered but in the meantime it was agreed that the at- 
tendance of two members from the Foreign Line Group 
would be welcomed in meetings of the Coast Executive 
Committee. 


CHANGE 1x ALTERNATE Director: By letter dated 
August 29, 1962, Mr. Worth Fowler has designated Mr. Wil- 
liam R. Purnell, Jr., as [3] his alternate in place of Mr. 
J. F. Byrne. 


Bank Sicnatures — Paciric Maritime ASSOCIATION — 
SourHERN Cauirornia: It was recommended that since 
Mr. C. J. Bourke had been transferred to Portland that Mr. 
Bruce C. Swafford be authorized as a third signature on 
Bank acounts in Southern California. 

It was moved, seconded and unanimously carried that 
the above recommendation be approved. 


MecHanization Funp CoNntRIBUTIONS: 
Volkswagens 


The Chairman stated that the Board of Directors had 
previously been informed of this situation in the meeting 
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of July 3, 1962. He then read a letter from Counsel of 
Marine Terminals Corporation, as well as a letter from 
PMA Counsel dated December 10, 1962. 

Volkswagen has refused to pay the Mechanization Fund 
assessment. This Association filed suit against the steve- 
doring company in the United States District Court to 
recover the amounts of the assessments and the company 
in turn, impleaded Volkswagenwerk as the party ultimately 
liable. Volkswagenwerk answered the suit by contending 
that the assessments were illegal under the Shipping Act. 
It asked that the suit be stayed to permit proceedings before 
the Federal Maritime Commission to determine the legality 
of the assessments. The District Court granted Volkswa- 
genwork’s request for a stay, on condition that proceedings 
be commenced before the Federal Maritime Commission by 
December 29. It is impossible to predict how long pro- 
ecedings before the Commission might take. It was agreed 
that the Chairman will convene a meeting with PMA Coun- 
sel and stevedore Counsel to determine a course of action 
under the present situation. 


[4] Coastwise Lumber. 


The Chairman reviewed the resolutions adopted at 
Meeting No. 4 July 3, 1962, respecting the contribution rate 
to the Mechanization Fund with respect to lumber moving 
in the coastwise trade and subject to penalty rates of $1.00 
per hour straight time and $1.50 per hour overtime. It 
now appears that other lumber moving in the coastwise 
trade is subject to penalty rates of 28 cents per hour straight 
time and 42 cents per hour overtime with respect to which 
the contribution rate to the Mechanization Fund should be 
modified. 

It was moved, seconded and unanimously carried that 
effective as of January 16, 1961, the contribution rate on all 
lumber moving in the coastwise trade between ports in 
Washington, Oregon and California shall be $.05 per ton, 
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21% cents of which is paid at the port of loading and 212 
cents at the port of discharging.* 1000 board feet of lumber 
shall constitute a ton. The coastwise trade shall be deemed, 
and be limited to, such trades to which the penalty rates 
of either $1.00 per hour straight time and $1.50 per hour 
overtime, or 28 cents per hour straight time and 42 cents 
per hour overtime, as set forth in the basic Longshore 
Agreement, pertain. 


Srewarps’ Lirication: The Chairman stated that the 
question as to reimbursement of Counsel of individual 
member companies had been discussed in the previous 
mecting of July 3, 1962. The Chairman [5] stated as of yet 
there has been no solution to this problem. 

After considerable discussion it was agreed that a Com- 
mittee composed of Captain Dickover, and Messrs. W. 
Adams and P. Teige would make a recomendation to the 
Board of Directors on this matter. 


Seacornc PersonneL ASSESSMENT: The Chairman sub- 
mitted a Schedule of Average Monthly Seagoing Personnel 
for the period September 30 through December 31, 1962, 
which in accordance with the By-Laws is used to determine 
seagoing personnel dues and voting strength for the fourth 
quarter of 1962. 

It was moved, seconded and carried that the regular 
seagoing assessment be $2.05 per man per month for the 
fourth quarter ending December 31, 1962. 


Srewarps Traininc & Recreation, Inc.: The Chairman 
stated that the Association had been contributing $5,000 per 
month to the support of Stewards Training & Recreation, 


* When the commodity moves between Canada, Alaska, and the 
three Western States, the $.05 per ton rate shall apply to either 
the loading or discharging, whichever is performed under the terms 
of the basic Longshore Agreement. 


(Exh. 2-D, 5-6) 
350a 


Exhibit 2-D 


Inc. The MC&S Union has been advised that these contribu- 
tions have ceased. 

It was recommended that the 6¢ per man per day con- 
tribution for this purpose be discontinued as of November 
30, 1962. The Board of Directors agreed to the discon- 
tinuance and further agreed that the disposition of the 
surplus in this Fund will be discussed at a later date. 


Srarr Sauaries: The Coast Executive Committee has 
reviewed and approved a recommendation relative to the 
annual salary review. The proposal is that a sum not to 
exceed 5 per cent be approved, 1% to be applied on an 
‘across the board’’ basis, and the remainder, so far as 
necessary, be applied to adjust individual inequities over 
the next 12 month period. The 214 per cent ‘“‘across the 
board’’ increase would become effective January 1, 1963. 


[6] It was also proposed that general increases be dis- 
continued in the future, and that a formal merit salary ad- 
ministration be substituted. 

It was moved, seconded and unaimously carried that the 
above recommendations be approved. 


PMA Starr Pensions: The Chairman reported that in 
the past the Board of Directors has approved supplement- 
ing a staff member’s pension to bring the pension to ap- 
proximately 40 per cent of salary at time of retirement, in- 
eluding Social Security. The Association now is spending 
approximately $1,600 a month for this supplementation. 

It has been recommended and approved by the Coast 
Executive Committee that the PMA Staff Pension Plan be 
amended to provide for the purchase of past service an- 
nuities to correct present inadequacies and eliminate the 
prospective ‘‘supplemental allowances’? now being given 
to retiring employees out of General Funds. The cost of this 
change would amount to approximately $92,000 over a 10 
year period. 
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The Chairman also reported that three individuals are 
retiring as of January 1, 1963—F red Bode in San Francisco, 
¥, X. Foeller and Walter Emig in Portland. Wsing the 
practice of the Association over the past years, Mr. Bode’s 
retirement allowance would amount to $334.80, including 
Social Security. The supplemental allowance in this case 
would be $122.60 per month. Mr. Foeller would require an 
additional $20.65 per month and Mr. Emig would require 
an additional $22.83 per month. 

After discussion it was moved, seconded and unanim- 
ously carried that the Board of Directors endorse in 
principle the [7] proposal of purchasing past service 
annuities for the affected employees, and that staff prepare 
a summary of the Pension Plan with the facts concerning 
this matter for submission to the Board of Directors for 
their study and decision, and in addition, Messrs. Bode, 
Foeller and Emig on retiring January 1, 1963, be given the 
supplemental allowances referred to above with the under- 
standing that if past service credits are purchased they 
will then come fully under the Pension Plan. 


Paciric Coasr Dayticur Time—Orecon: The Oregon 
Office of PMA has advanced $3,000 on this account. It is 
now suggested that the collection of this amount be on a ship 
fee basis of $5.00 per vessel’s call. This fee would be pay- 
able by companies who hadn’t otherwise contributed. The 
Board of Directors asked staff to advise the Portland 
Office that they had no objection to this. 

Several Directors stated that in their opinion the As- 
sociation should not get into this type of local activity in 
the future. 


ContrisuTion to Inrer-AssociaTion UNEMPLOYMENT 
Insurance Commitree: The Board of Directors approved 
the annual contribution of $1,000 to the Inter-Association 
Unemployment Insurance Committee. 
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Mecuanization Funp Conrrwutions: The Chair- 
man reported that the current contribution formula is 
meeting the requirement for payments into the Fund. 


Watxinc Boss Mecnanization Funp CoNTRIBUTIONS: 
The Chairman reported that contributions to the Walking 
Boss Mechanization Fund have been accumulated on the 
basis of 4¢ per ton during the year 1962. 

It is recommended that effective January 1, 1963 the 
contribution rate be reduced from 4¢ per ton to 2¢ per ton. 

It was moved, seconded and unanimously carried that 
the contribution rate to the Walking Boss Mechanization 
Fund be 2¢ [8] per ton effective January 1, 1963. 


Report on Various Lasor Rexations Marrers: The 
Chairman commented briefly on the following subjects. 

Several meetings have been held with the Direct Em- 
ployers concerning the Conformance Program and liqui- 
dated damages. It has been agreed that a Sub-Committee 
will meet in San Francisco to arrive at procedures and 
recommendations. The Chairman felt that progress was 
being made. He also stated that a Direct Employer had 
been added as a member of each Sub-Steering Committee, 
including the Coast Steering Committee. 

A productivity study will be available in January giving 
the full year comparison 1960-1961 by quarters and by 
areas. A Sub-Committee is examining the reporting system 
for any improvement that can be devised. 

It has been agreed in C.L.R.C. to register not more than 
1,000 men on the Pacific Coast. Agreement has been reached 
with the ILWU that this will be done without an additional 
charge under the Mechanization Fund, and no liability will 
exist to the Fund under the wage guarantee. This is merely 
a stopgap to correct a problem and a study committee has 
been named to come up with a complete formula. 
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The Coast Arbitrators and the Area Managers met with 
the ILWU and PMA staff to discuss problems of interest 
to the parties. PMA staff and Coast Steering Committee 
feel that this was a very worthwhile meeting. 

The Marine Firemen and Sailors working rule discus- 
sions have been completed. There are still some problems 
remaining with the MC&S. 


[9] Secretary of Labor W. Willard Wirtz has handed 
down his Award on six items referred to him under the 
MM&P Agreement. 


Payment or AssessMENTS To Association: It was 
suggested that member steamship companies directly pay 
to the Association all assessments that can be handled in 
this manner. It was agreed that staff will check this 
situation and report back. 


PMA Bumpixc—SouruHern Cauirorni: It was reported 
that the lot has been purchased and the architect is engaged 
in drawing up plans for final approval, following which 
bids will be solicited. The lease on present quarters runs 
until April, 1963. 


Meeting adjourned at 12:10 P.M. 


(Signed) J. A. Robertson 
J. A. Ropertson 
Secretary 
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(Mixvutes or Mretine or Boarp or Directors AND 
AMERICAN Fac OPERATORS OF 
Pacrric Maritime Association, Juty 3, 1962) 


[1] Meeting No. 4 
Time: 10:00 A.M., July 3, 1962 


Place: 16 California Street, Room 202 


[4] Mecuanization Funp ContrreuTions—Report oF 
Funprxc Commirree: The Chairman reported that Mech- 
anization Fund contributions are now being collected on 
government cargoes. 


Coastwise Lumber 


The Chairman reported the considerations of the Fund- 
ing Committee respecting the rate of assessment to be 
employed for [5] the determination of contributions to the 
JLWU-PMA Mechanization Fund by Employers render- 
ing cargo-handling services involving Coastwise movements 
of lumber. It appeared that during the last decade a 
penalty rate of $1.00 per hour straight time and $1.50 
per hour overtime has been charged for the handling of 
such cargoes, which rate was first established by collec- 
tive bargaining as a consequence, in part, of improved 
methods of handling lumber shipped in the coastwise trade. 
Further, it appeared no other type of cargo is subject 
to a similar penalty rate. By reason of the premises the 
Funding Committee recommended a reduction in the rate 
of contributions to the Mechanization Fund with respect 
to cargo-handling services rendered cargoes of coastwise 
lumber. 

It was moved, seconded and unanimously carried that 
effective as of January 16, 1961, the contribution rate on 


(Exh. 2-F, 5-6) 
355a 


Exhibit 2-F 


all lumber moving in the coastwise trade shall be $.05 per 
ton, 214¢ of which is paid at the port of loading and 214¢ 
at the port of discharging. 1000 board feet of lumber shall 
constitute a ton. The coastwise trade shall be deemed, 
and be limited to, such trades to which the penalty rates 
of $1.00 per hour straight time and $1.50 per hour over- 
time, as set forth in the basic longshore agreement pertain. 


Volkswagens 


The Board of Directors were also informed that various 
companies on the Pacific Coast handling Volkswagens had 
made no contribution to the Mechanization Fund. 

The Coast Steering Committee in meeting on March 
27, 1962, agreed that staff should write a letter to Marine 
Terminals Corporation advising that Company that the 
Funding Committee had [6] again reconsidered the Mech- 
anization Fund assessment on unboxed automobiles and 
did not recommend any change in the present assessment. 
This letter has been sent. 

The Coast Steering Committee further recommended 
that the Board of Directors modify their previous action 
so as to provide that PMA Counsel assist Marine Ter- 
minals Corporation (and other stevedoring companies 
handling Volkswagens) only if any action by or against 
Marine Terminals raises issues which jeopardize the Mech- 
anization Plan or other interests of the industry, in which 
case PMA Counsel be authorized to intervene and, if 
necessary, assume responsibility for handling that portion 
of the action involving such issues. If PMA Counsel does 
not act in such circumstances, the Association reserves the 
right to institute action against such member companies 
if the companies themselves are still in default of the 
Mcchanization Fund Assessments. 

It was moved, seconded and unanimously carried that 
the recommendation of the Coast Steering Committee be 
approved. 
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(Muvures or Recunar MEETING 
OF 
Boarp or Dmecrors 
oF 


Pacrric Marrrme Association, DecemBer 13, 1961) 
[1] Meeting No. 11 


Time: 10:00 A.M.—December 13, 1961 
Place: 16 California Street, Room 202 


Present: Directors 
* * * 

[4] Wauxinc Boss AcreEMENT: The Chairman reported 
that after several months of negotiations agreement had 
been reached with the Walking Bosses in regard to a 
mechanization fund and requested authorization of the 
Board to sign said agreement. There being no objection, 
the agreement was approved. 


MecHanization Funp—Non-MemMBER ConTrRIBUTION : The 
Chairman read a communication from the Funding Com- 
mittee covering the problem of collecting funds from 
Volkswagen due the Mechanization Fund. After discus- 
sion it was decided that the method of contribution origin- 
ally established for this type of cargo should be maintained. 
Marine Terminals requested that a letter covering this 
discussion be forwarded to them and that they be au- 
thorized to bring suit against Volkswagen for the monies 
due. Marine Terminals also requested that PMA give 
both legal and moral support on the Volkswagen suit. It 
was agreed that PMA will give such support and will 
participate in any legal action taken and that the matter 
will be turned over to PMA Legal Counsel. 
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Further in regard to the Mechanization Fund there was 
discussion about contributions on clerks’ hours. Such dis- 
cussion [5] was based on a memorandum dated December 
13, 1961 (copy attached). Mr. Peter Teige, Chairman of 
the Funding Committee, explained the reasons for the 
changes in contribution rates covered in said memorandum 
and it was moved, seconded and carried that the rates re- 
ferred to in the subject memo become effective as of De- 
cember 18, 1961. 

Further on the Mechanization ‘und the Chairman re- 
ported that in the November 7, 1961 meeting of the Board 
the Funding Committee had made five recommendations, 
4 of which had been adopted with the fifth one being held 
over for further discussion. Mr. Teige reported that the 
Funding Committee had made further study of the held 
over question; namely, a procedure for penalties where 
payments are delinquent. After renew by the Board of 
the Fuading Committee’s revised proposal it was moved, 
second.d and carried that a policy be inaugurated whereby 
amounts due the M & I Fund which had not been paid 90 
days from the end of the month in which the work was 
performed will be considered delinquent and such em- 
ployers shall be charged liquidated damages, including in- 
terest on the amount delinquent, at the rate of 1% per 
month, or any portion of a month, commencing on the date 
of delinquency. Excluded from these penalties were the 
delinquencies on Army and Navy contracts and the Volks- 
wagen delinquency pending final disposition of these ac- 
counis. 

Meeting adjourned at 12 noon. 


/s/ B. H. Goopenoven 
B. H. GoopenovucH 
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(Mixvres or Meretinc or Boarp or Directors or Paciric 
Mazrrme Association, NoveMBER 7, 1961) 


[1] Meeting No. 10 


Time: November 7, 1961—10:30 a. m. 
Place: 16 California Street, Room 202 


Present: Directors 
Messrs. Clarence Morse 
John Page 
Harmon Howard 


Alternates 


Messrs. Dale E. Collins 
Wayne L. Horvitz 
Owen F. Niemann 
John Knox 
Arno Sieck 
J. F. Byrne 
E. J. Spear 
Robert M. Richardson 
A. C. Fenger 
George T. Littlejohn 
Also 
Present: Hubert Brown 
Staff: Messrs. J. Paul St. Sure 
B. H. Goodenough 
Ralph Holtgrave 
K. F. Saysette 
Pres Lancaster 
J. A. Robertson 


A quorum being present the meeting was called to order 
by the Chairman at 10:40 am. 
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MemMBeERsHIP : 
Shaffer Terminals 


The resignation of Shaffer Terminals by letter dated 
October 6, 1961 was accepted. 


[2] Tacoma Stevedore & Terminal Co. 


An application for membership received from Tacoma 
Stevedore & Terminal Co. under date of October 9, 1961, 
was approved with a waiver of the initiation fee, because 
of a transfer of membership from Shaffer Terminals. 


Columbia Basin Terminals 


The resignation of Columbia Basin Terminals dated 
September 13, 1961 was accepted. 


Stockton Bulk Terminal Co. of California 


An application from Stockton Bulk Terminal Co. of 
California dated February 10, 1961, was approved subject 
to satisfactory discussions with the ILWU and the Com- 
pany, because of the existence of a separate contract the 
Company has with the ILWU. 


CentraL Recorps Orrice Equipment: By mailing of 
October 17, 1961, the Board was apprised of a recom- 
mendation for the modernization of Central Records office 
equipment at Portland and Wilmington. 

It was moved, seconded and unanimously carried that 
authority be granted to proceed in line with the recom- 
mendation and the schedule. 

ILWU-PMA Pension Contrisution: The Chairman 
stated that the Agreement reached with the ILWU on 
Pensions had been previously reported to the Board of 
Directors. An increase of 5¢ per manhour as the cost of 
increased benefits agreed to in the pension reopener and 
3¢ increased contribution due to a shrinking manhour base 


(Exh. 2-I, 2-3) 
360a 


Exhibit 2-I 


are necessary. Thus, it is recommended that the contribu- 
tion to the ILWU-PMA Pension Fund be 23¢ per manhour 
[8] effective 8:00 a.m., Monday, November 13, 1961. 

It was moved, seconded and unanimously carried that the 
ILWU-PMA Pension Fund contribution be at the rate of 
23¢ per manhour effective 8:00 am., Monday, November 
13, 1961. 


APPOINTMENT OF TRUSTEES 


ILWU-PMA WEtrarE PLan 

Messrs. Hubert Brown and K. F. Saysette are currently 
serving, and J. A. Robertson was approved as a trustee in 
place of J. P. Cribbin. 


ILWU-PMA Pension Pian 
Messrs. K. F. Saysette and B. H. Goodenough are pres- 


ently serving as Employer trustees. The Board of Directors 
approved the appointment of Hubert Brown and J. A. Rob- 
ertson (as replacement for B. H. Goodenough) as Employer 
trustees on the Fund. 


ILWU-PMA Vestine Benerit Trust 


ILWU-PMA SvuprLeMentaAL WaGE Benerir Trust 

The Board of Directors approved Messrs. K. F. Say- 
sette, R. J. Pfeiffer and Captain C. Pryor as Employer 
trustees of these Funds. 


Rerort or Funprnc Commitree: The Chairman re- 
ported that a report has been filed by the Funding Com- 
mittee under date of July 18, 1961, in accordance with 
action of the membership on January 10, 1961. This report 
states that the Committee, as of this time, has no new 
suggestions to make for changes in the present formula. 
The Funding Committee will continue to discuss this sub- 
ject. 
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REcoMMENDATIONS OF Funpinc Commirree: The Fund- 
ing Committee as of August 1, 1961, made the following 
recommendations: 


[4] (1) A new policy be inaugurated whereby 
amounts due the M & I Fund which have not been 
paid after 30 days from the end of the month in which 
they accrued shall at that time be deemed delinquent 
and such employers shall be charged liquidating 
damages, including interest on the amount delinquent 
at the rate of 1 per cent per month, or any portion 
of a month, commencing at the date of delinquency. 


(2) A report showing the names of delinquent 
employers and the amount of delinquency be dis- 
tributed to the membership if the employer has 
amounts still delinquent 30 days after the date of 


original delinquency. 


(3) Price Waterhouse & Co. conduct a spot-check 
of tonnage declarations by investigating the declara- 
tions of approximately 15 employers a year, subject 
to holding the total expenditure for the year to $5,000 
or less. Price Waterhouse & Co. had indicated they 
could check an average employer for about $300. 
The Committee further recommended that it might be 
well to have the spot-checks for this year made as 
soon as possible. 


(4) For fund assessment purposes, Army conexes 
(except those shipped on a Government Bill of Lad- 
ing) be treated the same as commercial carrier loaded 
containers. 


(5) In view of the hardship on the part of the 
Army to determine the actual measurement of the 
cargo placed in containers, they be permitted to de- 
termine the contents based on periodic checks of the 
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actual average measurement and the use of the aver- 
age percentage of utilization of the total capacity of 
the containers as the basis for the assessment on this 
containerized cargo. 


It was moved and seconded that recommendations (2) 
through (5) be approved and that recommendation (1) be 
the subject of further discussion by the Committee. Unani- 
mous. 


MEcHANIZATION Funp ConTRisuTIONS ON VOLKSWAGENS: 
The Board of Directors was informed that the Volkswagen 
firm has refused to pay Mechanization Fund contributions 
on Volkswagens [5] stevedored by Marine Terminals (and 
in the Northwest by Seattle Stevedoring and Brady Hamil- 
ton). The Board of Directors agreed that the stevedoring 
companies should take such action as they deem best in the 
protection of their interest and further that this matter 
should be discussed with Counsel and the Funding Com- 
mittee. 


Starr Sataries: The Chairman recommended that staff, 
excluding the Chairman, be granted a 4 per cent general 
increase as of November 1, 1961. 

It was moved, seconded and unanimously carried that 
the recommendation for a staff salary increase be approved. 


Rocers er au v. Avaska Sreamsuie Company, ET AL: The 
Chairman explained that this litigation had been going on 
for a number of years. Two sets of cases were involved; 
one before the State Court which has been dismissed—the 
other in the Federal District Court. The Supreme Court has 
denied a writ of certiorari which leaves one possible indi- 
vidual case which should not be serious. 
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ReEtIREMENTS: 
J. H. Travers 


The Chairman explained that Mr. J. H. Travers, at his 
request, retired on June 1, 1961, having been employed by 
the Association since May 15, 1930. His age at date of re- 
tirement was approximately 6114 years. The Chairman 
pointed out to the Board that the Association in the past 
has subsidized individuals on retirement in an amount suf- 
ficient to provide approximately 40 per cent of salary at 
date of retirement, after taking into consideration benefits 
received under the Federal Social Security Act. 


[6] Mrs. Rhoda Jennet 


Mrs. Jennet of the Accounting Department desires to 
retire effective January 1, 1962, due to ill health. Her age 
at retirement will be 62 years, She has been employed by 
the Association for 25 years. In order to maintain the 40 
per cent formula, a contribution from PMA of $70.00 per 
month is required. 

It was moved, seconded and unanimously carried that 
the Association pay $50.00 per month to J. H. Travers, effec- 
tive July 1, 1961, and $70.00 per month to Mrs. Rhoda Jen- 
net, effective January 1, 1962. 


Marrer Conrarnep rv Investicatinc CoMMITTEE’s Report 
oF 8/12/61: 


M. S. Pumirpryne Marv—August 15-16, 1960 
Williams, Dimond & Co. 
It was moved, seconded and carried: 


That Williams, Dimond & Co. is guilty of violat- 
ing the ‘Rules of Labor Policy’ as found by the In- 
vestigating Committee in its written report dated 
August 12, 1961; 

That liquidated damages in the sum of $5,000.00 
are payable by the company to the corporation for 


(Exh. 2-I, 6-7) 
364a 


Exhibit 2-1 


the account of the members of said corporation, as 
provided in Article XI, Section 5 of the By-Laws; 

That said sum of $5,000.00, as liquidated dam- 
ages and not as a penalty, be paid within ten days 
after receipt of written demand therefor from the 
corporation; 

That if said violations continue or are renewed 
after receipt by said company of notice of this action 
and demand, that appropriate additional damages 
shall be payable in accordance with the provisions of 
Article XI, Section 5 of the By-Laws. 


Seacornc PerrsonNEL ASSESSMENTS: The average 
monthly seagoing personnel for the quarter ending Sep- 
tember 30, 1961, for purposes of voting strength, and also 
for the basis for monthly assessments for the quarter end- 


ing December 31, 1961 was distributed. 

[7] It was moved, seconded and unanimously carried 
that the seagoing personnel assessment be $1.50 per man 
per month for the fourth quarter ending December 31, 1961. 


Parier Boarps: The Chairman reported that discussion 
has occurred in the Coast Executive Committee and Coast 
Steering Committee as to the use of a universal type of 
board and a study of the methods of cargo handling to take 
full advantage of the IUWU-PMA Agreement. The Board 
of Directors expressed interest and agreed that PMA should 
explore this subject and report back. 

Meeting adjourned at 12:15 p. m. 


Secretary 
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(Minutes or Mretine or Boarp or Directors or Paciric 
Maritime Association, Juty 11, 1961) 


[1] Meeting No. 6 


Time: July 11, 1961—2:00 P. M. 
Place: 16 California Street, Room 202 


. * * 
[4] Fuxprsc—Movernization & Improvement Funp 


The Chairman reported that the report of the Funding 
Committee would be passed until the next meeting of the 
Board of Directors. The Funding Committee will be asked 
to investigate the refusal of certain Direct Employers to 
pay the M & I Fund Assessments. Likewise, the question 


of employing certified public accountants to check tonnage 
declarations made by companies to substantiate the ton- 
nage declarations and contributions paid was referred to 
the Funding Committee for recommendation. 
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(Mixures or ANNvaL Meetinc or Memsers or Paciric 
Maritime Association, Marcu 8, 1961) 


[13] Time: March 9, 1961—10:00 A.M. 
Place: 16 California Street, Room 202 


[16] Rerorr or Committee on Funpinc: The report 
of this Committee was presented to the President under 
date of March 3, 1961, containing the following recom- 
mendations: 


1. That empty Army conexes be placed on the 
same basis for assessment purposes as empty com- 
mercial containers owned by steamship carriers. 


2. That Army conexes containing cargo be as- 
sessed in the same manner as commercial containers 
moving in the trade; namely, on a manifested meas- 
urement or (weight, as the case may be) basis of 
the cargo therein contained. 


[17] 3. That coastwise cargo be assessed in the 
traditional manner at the rate of one-half of the 
Work Improvement Fund rate for offshore and 
intercoastal cargo; that is, a single ton of coastwise 
cargo would pay a total of 2714¢ assessment, one-half 
at the point of loading and the other half at the 
point of discharge. 


4. The Committee recommends no change in the 
method of assessment of the other cargoes discussed 
in their report. 


It was moved, seconded and carried that the changes 
as recommended by the Committee on Funding be ap- 
proved. 
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The Chairman stated that W. R. Chamberlin & Co. will 
be placed in a non-competitive position if non-members of 
PMA reach a different settlement with the ILWU. The 
ILWU has been contacted and said they will reach no 
different agreement with non-members. 


* * *. 


[18] Mopernization anp Improvement Funp—Mernop 
or ContriguTions: The Chairman explained that the Bu- 
reau of Internal Revenue has indicated, through counsel, 
that in order to secure deductibility [19] of contributions 
on a tonnage basis to the Fund, such contributions will 
have to be made by the employers of the various employees 
who will derive benefits from these contributions. This 
method would vary from the previous action taken by the 
Board of Directors in this matter when a motion was passed 
to the effect that contributions would be made in the same 
manner as those being made to the Association for tonnage 
dues purposes, which was by the member steamship com- 
panies or by the contracting stevedores reporting tonnages 
for non-member steamship companies. 

In order to guarantee deductibility of contributions it 
is now necessary to modify the reporting and payment pro- 
cedures in such a way that the contracting stevedore will 
make the contributions to the Association, not only for 
tonnage handled for member companies, but also for non- 
members. 

It was moved and seconded that the member contracting 
stevedores will make contributions to the Association on 
a tonnage basis to the Modernization and Improvement 
Fund for member steamship companies, as well as non- 
member steamship companies. The motion was amended 
with the consent of the second that the steamship companies 
will send a check to the contracting stevedore at the same 
time as the advice notice is sent. 
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During discussion of the motion and the amendment 
the suggestion was made that the check should be drawn 
jointly to the stevedore and to the Fund. Suggestions were 
likewise made to the effect that the steamship companies 
be asked to make funds available to their stevedores for the 
payments. Following discussion vote on the motion was 
taken and the motion carried. 

[20] The Chairman also referred to the current difficul- 
ties being experienced by the Treasurer in collecting the 
contributions to the Mechanization and Modernization 
Fund. 

Meeting adjourned at 12:15 P. M. 


/s/_ J. A. Robertson 
J. A. Roserrson, 
Secretary. 
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(Mrxvures or Meetinc or Boarp or Dmecrors 
Pacrric Maritrme Association, January 16, 1961) 


[1] Meeting No. 3 


Time: January 16, 1961—11:00 A.M. 
Place: 16 California Street—Room 202 


Present: Directors 


Messrs. W. B. Adams 
J. Wyand 
S. F. Alioto 
David Lindstedt 
George B. Schirmer 
Harmon K. Howard 
Charles L. Tilley 


Alternates 


Messrs. Dale E. Collins 
W. L. Horvitz 
John Knox 
David Gregory 
E. H. Gluck 
Hubert Brown 
J. F. Byrne 
C. R. Redlich 
Also 
Present: Mr. John Page 


Staff : Messrs. J. Paul St. Sure 
K. F. Saysette 
Pres Lancaster 
J. A. Robertson 


A quorum being present the meeting was called to order 
by the Chairman at 11:05 A.M. 
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The Chairman stated that by letter to the Board of 
Directors dated January 12, 1961, it was explained that at 
a Membership Meeting on January 10, 1961, a question was 
raised as to the definition of bulk cargoes, and whether 
scrap iron, pig iron and steel shavings should be con- 
sidered as bulk. This question was left to the determina- 
tion of the Board of Directors. 

[2] The Chairman stated that by definition for tariff 
purposes scrap iron and pig iron are bulk commodities. 
The tariff definition reads in part ‘‘.. . which by nature 
of their unsegregated mass are usually handled by shovels, 
scoops, buckets, forks, magnets or other mechanical con- 
veyors and which are loaded or unloaded and carried with- 
out wrapper or container and received and delivered by 
carriers without transportation mark or count.’’ A number 
of telegrams and letters have been received on this matter 
of the classification of scrap. 

It was pointed out that if scrap was classified as a bulk 
commodity, the general cargo rate for contributions would 
become 2714 cents rather than 2634 cents, and the bulk rate 
would be 51% cents. 

Considerable discussion then ensued, and it was men- 
tioned that if one commodity is changed, there might be 
others raised for similar consideration. Automobiles had 
already been the subject of discussion. The suggestion was 
made that the Sub-Committee for the determination of the 
method of funding be called back into session immediately 
to review the entire question, and to issue a report to the 
Membership 30 days prior to the six month review date. 

It was moved and seconded that unpackaged scrap metal, 
such as scrap iron and pig iron, handled by shovels, scoops, 
buckets, forks, magnets or mechanical conveyor and not in 
containers which are loaded or unloaded and carried with- 
out wrapper or container and without transportation mark 
or count is to be classified as a bulk cargo, and that the 
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rate of contribution to the Fund be 274 cents on general 
cargo and 514 cents on bulk cargo effective as of January 
16, 1961. 


[8] Vote on the motion: 12—yes 

0—no 
3—withheld 

Motion carried. 

It was agreed that the present Sub-Committee on fund- 
ing, or a new Committee, would begin functioning imme- 
diately. 

It was agreed that the tonnage declarations made by 
companies are to be made in exactly the same manner as 
manifested and reported during the year 1959, and any 
changed method of manifesting from that date will not be 
valid for reporting tonnages covering the fund contribu- 
tions. It was further agreed that the Association assess- 
ment as to the inclusion of scrap metal in the bulk classifi- 
cation will be changed in conformity with the motion. 

It was agreed that the Association may employ certified 
public accountants to check tonnage declarations made by 
companies to substantiate the tonnage declarations and 
contributions paid. 

It was reported to the Board of Directors that the 
Association will refund to contributing Direct Employers 
the contributions paid on the basis of 6% cents per manhour 
from June 15, 1960 to December 31, 1960, and that the 614 
cents per manhour contribution has been discontinued as of 
January 2, 1961. 

It was agreed that the contributions to the Fund will be 
effective as of January 16, 1961 on all vessels which have 
commenced loading or discharging cargoes on and after that 
date. Any operation which started prior to January 16, 
1961 will not be affected by the contribution. 

[4] It was pointed out that there will be no changes in 
operation under the new Agreement until notice is received 
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from the Coast Steering Committee. The Coast Steering 
Committee will attempt to make changes effective January 
30, 1961. 
Meeting adjourned at 12:20 P.M. 
J. A. Ropertson 
Secretary 
JAR:ah 
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(Mixutes or MEETING 
OF 
MemBers 
OF 


Pacrric Maritime Association, January 10, 1961) 
[1] Meeting No. 2 


Time: January 10, 1961—10:00 A.M. 
Place: 16 California Street—Room 202 
Present: Company 
Messrs. 


T. W. Buchholz Metropolitan Stevedore Company 

KE. F. Ebbey California Steve. & Ballast Co. 

George B. Plant M &R Services, Inc. 

R. C. Clapp Rothschild-International Steve. 

Jens Feragen Fred Olsen Line Agency, Ltd. 

Jens Feragen Maersk Line (Fred Olsen Line 
Agency, Ltd., Agents) 

Elliott J. Spear N.Y.K. Line 

Elliott J. Spear International Terminals, L.A. 


Messrs. 


David Lindstedt 
S. F. Alioto 

8. F. Alioto 

S. F. Alioto 
Hubert Brown 
Peter N. Teige 
J. C. Strittmatter 
Gohta Yamada 
J. E. Slevin 

W. K. Varcoe 
G. Eberhard 

G. Eberhard 


B. Kristensen 
L. Bargones 
L. Bargones 
L. Bargones 
L. Wise 

L. Wise 

R. Noyes 

. B. Wyand 

. C. Gallagher 

. P. Schnitler 

. P. Schnitler 

. P. Schnitler 

. F. Litz 

armon K. Howard 
. Jones 

. W. M. Schorer 

. I. M. Porton 


H. 
A. 
K. 
E. 
E. 
E. 
A. 
A. 
F. 
J 

J 

H 
H 


HOM mn 


j=) 
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Company 


Blue Star Line, Inc. 

Interocean Line 

Crescent Wharf & Warehouse 
Outer Harbor Dock & Wharf, Inc. 
Pacific Far East Line 

American President Lines 
Consolidated Stevedoring Co. 
Mitsui Line 


Williams, Dimond & Co. 
Seaboard Stevedoring Corp. 
Pacifie Ports Service Co. 
American Mail Line 

Matson Navigation Co. 
Matson Navigation Co. 

Jones Stevedoring Co. 

Jones Stevedoring Co. 

East Asiatic Co., Ine. 
Transpacific Transportation Co. 
Pacific Oriental Terminal Co. 
Indies Terminal Co. 

Kerr Steamship Company 
Kawasaki Kisen Kaisha, Ltd. 
States Marine Lines 
Luckenbach SS Co., Inc. 
Associated Banning Co. 
States Steamship Company 
Pacifie Atlantic SS Co. 
Portland Stevedoring Co. 
Interocean Line 

Howard Terminal 

Jones Stevedoring Co. 
Holland-America Line 

Royal Mail Lines, Ltd. 
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Messrs. 


James West 
George Littlejohn 
George Littlejohn 
D. Ward 

EK. H. Gluck 

W. B. Adams 
Frank Domingo 
S. J. Meyer 

W. L. Treverton 
H. B. Harris 

H. B. Harris 

Ian Back 

R. Fielding 

R. Fielding 

R. Fielding 


R. Fielding 
Robert Douglas 
C. R. Redlich * 
E. G. Horsman * 


Daniel K. Moore 
Daniel K. Moore 
David Gregory 
David Gregory 
David Gregory 

W. G. Fahy, Jr. 

C. H. Gielow 

H. A. Gade 

Guy Flandreau 
George B. Schirmer 
George B. Schirmer 
George B. Schirmer 
George B. Schirmer 
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Company 


Furness Withy & Co., Ltd. 
Grace Line 

Johnson Line 

American President Lines 
Moore McCormack 

Pope & Talbot 

Parr Richmond Terminal 
Parr Richmond Terminal 
Knutsen Line 

Knutsen Line 

Lino Lines 

Union SS Co. of N.Z., Ltd. 
Balfour, Guthrie & Co., Ltd. 
Flota Mereante Grancolombiana 
North German Lloyd 
Hamburg Amerika Line 
Encinal Terminals 
*Marine Terminals Corporation 
*Marine Terminals Corp., of L. A. 
“General Stevedore & Ballas 
*Bulk Handlers 

Star Terminal Co. 

Canadian Gulf Line 
Olympic Griffiths Lines 
Olympic Steamship Co., Ince. 
Salmon Terminals, Ine. 

S. F. Stevedoring Co. 

S. F. Stevedoring Co. 

S. F. Stevedoring Co. 
French Line 

Schirmer Steve. Co. 

Ocean Terminals 

Yerba Buena Corporation 
Oregon Steve. Co. 
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Messrs. Company 


L. R. Richards Overseas Shipping Co. 
John D. Knox Weyerhaeuser Steamship Co. 
John D. Knox Independent Stevedore Co. 
John D. Knox Humboldt Stevedore Co. 
L. R. Richards Fern-Ville Lines 
L. R. Richards Klaveness Line 
L. R. Richards Barber Line 
Allan K. Hulme ** **Pacific Orient Express Line 
J. R. Page ** **Pacific Islands Transport Line 
“*Ttalian Line 
**French Line 
**Daido Line 


Also Present: 
R. W. Cabell International Shipping Co. 


Clyde Jacobs Crown Zellerbach Corp. 

L. R. Schinazi, Jr. Overseas Central Enterprise, Inc. 
R. Thaning Transatlantic $.S. Co. 

C. C. Martin The Standard Slag Co. 

R. F. Hubbard Cargill Ine. 


[3] Staff: 

Messrs. J. Paul St. Sure 
B. H. Goodenough 
K. F. Saysette 
Richard Ernest 
J. H. Travers 
Pres Lancaster 
J. A. Robertson 


A quorum being present the meeting was called to 
order by the Chairman at 10:00 A.M. 


DererMINATION aS TO MetTHop or CoNTRIBUTION TO 
ILWU-PMA Mobernization AND IMPROVEMENT Funp: 
The Chairman reported that the Board of Directors had 
previously approved the Agreement between the PMA 
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and ILWU of October 18, 1960, but had left the question 
of the method of contributions to the Fund for member- 
ship action. 

A Sub-Committee to recommend the method of funding 
has been working for approximately two months and re- 
ported to the Board of Directors at its meeting on January 
6, 1961. The Board of Directors after considering the 
Majority and Minority Report of the Sub-Committee 
voted: ‘‘That the collection of the Fund be based on a 
tonnage formula with all tonnage being treated equally as 
to rate for a period of six months, and during this interim 
further studies will be made on this subject.’’ 

Considerable discussion then developed concerning the 
Majority and Minority recommendations of the Committee 
and the position of the bulk carriers. 

It was regularly moved and seconded that the Majority 
recommendation of the Committee appointed to propose a 
method for collection of the Fund, calling for a tonnage 
formula with bulk eargoes at one-fifth the general cargo 
rate, be adopted, with the understanding that the method of 
collection will receive continued [4] study and be presented 
to the Membership again in six months. 

The Chairman explained the three recommendations 
which had been made: 


1. Majority Report (on which the motion is based) 
2634¢ on general cargo 
514¢ on bulk 


2. Minority Report 
10¢ a ton 
12¢ per manhour 


3. Board of Directors 
20¢ a ton 
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It was further agreed that the Board of Directors would 
examine and determine the definition of bulk cargoes. 
At this time a secret ballot was taken and the vote was 
polled as follows: 
246 yes 
74 no 
21 withheld 
67 absent 


Motion carried by a majority of the total voting strength 
of the Association Membership. 

The Chairman announced that the motion would be 
construed to mean that if a different method of contribu- 
tion should be adopted 6 months hence, it would not have 
retroactive application. 


Ratirication or IUWU-PMA AGREEMENT: 


It was moved, seconded and unanimously carried by 
voice vote that the Agreement of October 18, 1960, be- 
tween the PMA and ILWU be ratified. 

Meeting adjourned at 11:50 A.M. 


/s/ J. A. Ropertson 
J. A. Robertson 
Secretary 
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(Mrvures or MEETING 
OF 
Boarp or Dmectors 
Pacrric Maritme Association) 


[1] Meeting No. 1 


Time: January 6, 1961—10:00 A.M. 
Place: 16 California Street, Room 202 
Present: Directors 


Messrs. W. B. Adams 
J. Wyand 
Clarence Morse 
S. F. Alioto 
David Lindstedt 
George Schirmer 
Harmon K. Howard 


Alternates 


Messrs. Dale Collins 
W. L. Horvitz 
John Knox 
David Gregory 
E. H. Gluck 
J. W. Dickover 


. R. Redlich 
. T. Littlejohn 
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Also 

Present: Messrs. Hubert Brown 
E. L. Bargones 
F. Weldon 
O. Porton 
P. Tiege 
L. Richards 
J. Page 
E. F. Ebey 
J. Feragen 
I. Back 


: J. Paul St. Sure 
B. H. Goodenough 
K. F. Saysette 
P. Lancaster 
R. Ernst 
J. A. Robertson 


[2] A quorum being present the meeting was called to 
order by the chairman at 10:10 A.M. 


Apptications ror Memsersuie: Letter of application 
dated December 28, 1960, has been received from Kawasaki 
Kisen Kaisha, Ltd. (Kerr Steamship Company, Inc., Gen- 
eral Agents) and letter of application dated January 4, 
1961, has been received from Iino Lines (Bakke Steam- 
ship Corporation, Agents.) 

It was moved, seconded and unanimously carried that 
these companies be admitted as members of the Association. 


RECOMMENDATION aS TO METHOD oF CoNTRIBUTION TO 
ILWU-PMA MopernizaTion aNp ImproveMENT Funp: The 
Chairman reported the ILWU had formally ratified the 
Agreement and as a result the Association is under con- 
siderable pressure to determine the method of assessment 
for contributions to the Fund, as well as ratification of 
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the Agreement. The Coast Steering Committee has been 
meeting on the details of the new Agreement, having met 
yesterday for an all day session and will meet again this 
afternoon. 

The Board of Directors has received copies of the Sub- 
Committee report as to the method of funding. The report 
consisted of two documents—a Majority and Minority 
Report. 

A Membership Meeting has been called for Tuesday 
morning, January 10, 1961, at 10:00 A.M. 

Considerable discussion then developed as to the recom- 
mendations of the Majority and Minority of the Sub-Com- 
mittee. 

It was moved and seconded that the collection of the 
Fund be based on a tonnage formula with all tonnage being 
treated equally as to rate for a period of six months, and 


during this interim further studies will be made on this 
subject. 
[3] Vote on the motion: 


Yes 12 
No 3 
Withheld 3 


Motion carried. 
Meeting adjourned at 11:50 A.M. 


/s/ J. A. Rosertson 
J. A. Ropertson 
Secretary 
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Docket Before the Commission 
Complaint 
Exhibit A—Libel 


Exhibit C—Petition to Implead Volkswagen- 
WerkcAc: Gilt naeainisnin wales eae e ane Meta miae oe 


Exhibit D—Answer of Complainant 
Answer to Complaint 


Petition of Pacific Maritime Association to Intervene 
in Opposition to the Complaint 


Exhibit A—Letter, Dated September 28, 1961 
Exhibit B—Letter, Dated December 14, 1961 .. 


Reply of Complainant to Petition of Pacific Maritime 
Association to Intervene in Opposition to the Com- 


Application for Subpoena Duces Tecum 
Ruling on Application for Subpoena Duces Tecum 
Excerpts from Testimony 


Complainant’s Proposed Findings of Fact and Con- 
clusions of Law 


Initial Decision of Benjamin A. Theeman, Examiner 


Appendix I—(Same as Exhibits 5-A and 5-B, 
printed herein at pages 466a to 479a.) 


Appendix IT 


Complainant’s Memorandum of Exceptions to Con- 
clusions, Findings and Statements in Initial Deci- 


Exceptions and Brief in Support of Exceptions of 
Respondents Marine Terminals Corporation and 
Marine Terminals Corporation (of Los Angeles) 


Report of Commission 


Commissioner John S. Patterson—Dissenting .. 


Commissioner Hearn—Dissenting 


Order of Commission 


TESTIMONY 
ComPpLaInant’s WITNESSES 


Kenneth Frederick Saysette: 
Direct 
Cross 
Redirect 
Recross 


Peter N. Teige: 
Direct 
Cross 
Redirect 
Recross 


Fred R. Smith: 
Direct 


Peter Curtis: 
Direct 


Frederick F. Noonan: 
Direct 


Wirxess ror InTerveNor, PacrFic 
Maritime AssociaTION 


Paul St. Sure: 


ReEsPONDENT’s WITNESS 


Ellet G. Horsman: 
By Examiner 
By Mr. Zimmerman 


EXHIBITS 


1-A—Memorandum of Understanding Between Pa- 
cific Maritime Association and International Long- 
shoremen’s and Warehousemen’s Union 


1-B—Memorandum of Agreement on Mechanization 
and Modernization, October 18, 1960 and Memo- 
randum of Understanding attached thereto 

1-C—ILWU-PMA Supplemental Agreement on 
Mechanization and Modernization, Dated Novem- 
ber 15, 1961 


1-D—Schedule A—Death and Disability Benefits .. 310a 


iv 


1-E—Schedule B—Vesting Benefits 

1-F—Schedule C—Supplemental Wage Benefits ... 
1-G—Letter, Dated November 15, 1961 

1-H—Letter, Dated November 15, 1961 

1-I—Letter, Dated November 15, 1961 


1-J—First Amendment of ILWU-PMA Supple- 
mental Agreement on Mechanization and Moderni- 


2-D—Minutes of Meeting of December 12, 1962 .... 
2-F—Minutes of Meeting of July 3, 1962 
2-H—Minutes of Meeting of December 13, 1961 
2-I—Minutes of Meeting of November 7, 1961 
2-K—Minutes of Meeting of July 11, 1961 
2-L—Minutes of Meeting of March 8, 1961 


2-N—Minutes of Meeting of January 16, 1961 
2-O—Minutes of Meeting of January 10, 1961 
2-P—Minutes of Meeting of January 6, 1961 
3—By-Laws as Amended of Pacific Maritime Associ- 


4—Pacific Coast Longshore Agreement 
5-A—Report of PMA Committee, Dated January 4, 


6—Letter, Dated January 11, 1961 
7—Letter, Dated January 17, 1961 
9—Letter, Dated March 1, 1961 
10—Letter, Dated March 3, 1961 


11—Letter, Dated March 24, 1961 
12—Letter, Dated March 23, 1961 
13—Letter, Dated May 1, 1961 
14—Letter, Dated May 1, 1961 
20—Minutes of Meeting of August 1, 1961 
21—Memorandum of August 15, 1961 
22—Memorandum of October 24, 1961 
25—Letter, Dated November 29, 1961 
26—Letter, Dated November 29, 1961 
28—Memorandum of February 8, 1962 
31—Memorandum of March 27, 1962 
32—Letter, Dated December 10, 1962 
35—Letter, Dated January 17, 1961 
36—Letter, Dated February 3, 1961 


39—Letter, Dated February 9, 1961 with attachment 
thereto 


40—Letter, 
thereto 


41—Letter, 
thereto 


46—Letter, 
thereto 


47—Letter, 
thereto 


48—Errata Sheet, Dated April 25, 1962, with attach- 
ment thereto 


55—Revised Payment Procedures, Dated March 16, 


(Exh. 3, 3) 


381la 


Exhibit 3 
(BY-LAWS AS AMENDED 
OF 
PACIFIC 
MARITIME 
ASSOCIATION 


IncorporateD JuNE 3, 1949—Aprim 1960) 


[3] BY-LAWS 
as AMENDED 
OF 


Paciric Maririme ASSOCIATION 


Arricie I. 


The corporate powers, business and Board of property 
of this corporation shall be Directors vested in and exer- 
cised, conducted and controlled by a Board of twenty-one 
(21) Directors, who need not be members of the corporation. 


ARTICLE II. 
Officers 


The officers of the corporation, none of whom need be a 
member of the Board of Directors, shall consist of a pres- 
ident, three vice presidents, a secretary, a treasurer, and 
such other officers as the Board of Directors shall from time 
to time create. All of the officers of the corporation shall 
hold office at the pleasure of the Board of Directors. 
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Agticie II. 


Powers and Duties of Directors 


Section 1. The powers and duties of the Board of 
Directors are: 


(a) To appoint and remove at pleasure all officers, agents 
and employees of [4] the corporation, other than directors, 
prescribe such duties for them as may not be inconsistent 
with law and these by-laws, fix their compensation and re- 
quire from them security for faithful service; 


(b) To conduct, manage and control the affairs and 
business of the corporation, and to make such regulation 
therefor, not inconsistent with law and these by-laws, as 
they may deem best; 


(c) To approve and admit to membership persons, firms, 
associations or corporations, qualified therefor under the 
provisions of the Articles of Incorporation of this corpora- 
tion and these by-laws; 


(d) To borrow money and incur indebtedness for the 
purpose of the corporation, and to cause to be executed 
and delivered therefor in the name of the corporation 
promissory notes and other evidence of debt; 


(e) To levy and assess and collect, or provide for the 
collection of, dues or assessments in accordance with the 
provisions of these by-laws; but the Board of Directors 
shall not have the power to levy, assess or collect dues or 
assessments in excess of a maximum rate to [5] be fixed, 
at a regular or special meeting, by the vote of members 
holding a majority of the voting power of the entire mem- 
bership ; 


(f) To prepare, approve and file with the secretary a 
roster of the membership, classified in accordance with the 
provisions of Article IV, Section 3 and to prepare, approve 
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and file with the secretary a roster of the membership of 
each port area defined herein in accordance with the provi- 
sions of Article VIII, Section 2, hereof; 


(g) To transact all of the affairs of the corporation. 


Agricte IV. 


Qualifications of Members 


Section 1. Any firm, person, association or corporation 
engaged in the business of carrying passengers or cargo by 
water to or from any port on the Pacific Coast of the United 
States (except Alaskan ports), or any agent of any such 
firm, person, association or corporation, and any firm, per- 
son, association or corporation employing longshoremen or 
other shoreside employees in operations at docks or marine 
terminals at any such port and any association or corpora- 
tion composed of employers of such longshoremen or other 
shoreside employees [6] shall be eligible for membership in 
this corporation. 


Membership Groups 


Section 2. For the purposes of representation on the 
Board of Directors, convenience in group consideration of 
corporate problems and activities, and determinations of 
voting power, the members shall be organized into eight (8) 
groups as follows: 


Passenger Line Group 


(a) The passenger line group, consisting of members 
operating American flag passenger vessels as defined in the 
navigation laws of the United States to or from Pacific 
Coast ports, and member agents of non-members engaged 
in such operation. 
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Intercoastal Line Group 


(b) The intercoastal line group, consisting of members 
engaged in the operation of vessels carrying freight between 
ports on the Pacific Coast and ports on the Atlantic or Gulf 
Coasts of the United States, and member agents of non- 
members engaged in such operation. 


Coastwise Group 


(ec) The coastwise group, consisting of members en- 
gaged in the operation of vessels carrying freight between 
ports of the Pacific Coast north of Mexico (except on voy- 
ages between ports of Puget Sound and ports in Alaska), 
and member agents of non-members engaged in such opera- 
tion. 


[7] Alaska Area Group 


(d) The Alaska area group, consisting of members en- 
gaged in the operation of vessels on voyages between ports 
of Puget Sound and ports in Alaska, and member agents of 
non-members engaged in such operation. 


Offshore Group 


(e) The offshore group, consisting of members engaged 
in the operation of American flag vessels carrying freight 
between ports on the Pacific Coast of the United States and 
foreign ports or Hawaii or ports in the Island Territories, 
or possessions of the United States, and member agents of 
non-members engaged in such operation. 


Foreign Line Group 


(f) The foreign line group, consisting of members en- 
gaged in the operation of foreign flag vessels to or from 
any port on the Pacific Coast of the United States except 
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Alaskan ports, and member agents of non-members engaged 
in such operation. 


Stevedore Group 


(g) The stevedore group, consisting of members en- 
gaged in the business of loading or discharging dry cargo 
vessels at any port on the Pacific Coast of the United States, 
except Alaskan ports. 


Terminal Group 


(h) The terminal group, consisting of members engaged 
in the operation of any marine terminal at a port on the 
[8] Pacific Coast of the United States, except Alaskan ports. 


Membership Classification and Roster 


Section 3. Members shall be classified in any one or 
more of the groups referred to in this Article in accordance 
with their respective operations and activities, each member 
being eligible to be classified in any one or more of such 
groups for which its operations or activities may qualify it, 
and the Board of Directors shall cause to be prepared, ap- 
proved, and filed with the secretary, a roster of the mem- 
bership classified in accordance with the provisions of this 
Article, and shall cause such roster to be amended from 
time to time to reflect the membership of each of said 
groups. 

ARTICLE V. 


Director Representation 


Section 1. The Directors shall be twenty-one (21) in 
number; they shall be selected as follows: 


Two by the passenger line group, three by the inter- 
coastal line group, one by the coastwise group, one by the 
Alaska area group, four by the offshore group, two by the 
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foreign line group, two by the stevedore group, two by the 
terminal group; and one by each of the area memberships. 


Alternate Directors 


Each Director shall by written designation filed with 
the Secretary of this [9] Corporation name his alternate, 
which designation may be revoked or changed at any time 
by written notice filed with the secretary at any meeting of 
the Board of Directors; in the absence of a Director, his 
alternate shall constitute a Director in his place and stead 
and shall exercise all of the duties, powers and functions 
of such absent Director at such meeting. 


Selection of Membership Group Chairman 


Section 2. Each of the membership groups (not limited 
to those specified in Article IV, Section 2) shall appoint 
its own chairman, and, in the case of an area membership, 
the said chairman shall also be chairman of the executive 
committee for such area, and establish its own rules of 
procedure for the selection of Directors and consideration 
of such matters as may come before the group for considera- 
tion. Notwithstanding the provisions of Article VI, in the 
selection of Directors, each member of the group shall be 
entitled to one vote and to one vote only. 


Selection of Directors 


Section 3. Directors shall be selected annually, on or 
before the first day of March of each year. Meetings shall 
be held of the memberships of the passenger line group, the 
intercoastal line group, the coastwise group, the Alaska 
group, the offshore group, the foreign [10] line group, 
the stevedore group and the terminal group and of the 
memberships of the port areas of Southern California, of 
Northern California, of Oregon and Columbia River and 
of Washington at which Directors shall be selected and 
each such membership shall cause the Directors selected 
at such meeting to be certified in writing to the Board of 
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Directors and the membership at or before the annual meet- 
ing of members. The directors so selected shall take office 
at the conclusion of the annual meeting of members and 
shall hold office until the next succeeding annual meeting 
of members or until election of their successors. 


Vacancies im the Board of Directors 


Section 4. When any vacancy occurs in the office of 
Director, such vacancy shall be filled by the group which 
selected the Director. 


Section 5. A vacancy in the Board of Directors shall 
be deemed to have occurred whenever a Director resigns, 
which he may do either by presenting his written or oral 
resignation to the Board or by mailing or telegraphing 
his resignation to the corporation, or whenever a Director 
dies, or by judgment of a competent court is declared in- 
competent or insane, or whenever any vacancy is created 
in accordance with [11] any law of the State of California. 
Unless otherwise provided herein, any such resignation 
shall become effective when presented, mailed or telegraphed 
as aforesaid. 

Agricte VI. 
Voting Power 


Section 1. Each member of this corporation shall have 
one vote. In addition each member shall have one vote for 
each full one hundred thousand (100,000) tons (or such other 
unit of measurement as the Board of Directors may desig- 
nate for cargo of which tonnage is not an appropriate mea- 
sure) of cargo loaded and/or discharged by or for such 
member or its principal during the preceding calendar year 
at Pacific Coast ports of the United States other than 
Alaska ports to or from vessels owned, operated or managed 
by such member; provided, however, that in determining 
the tonnage of cargo handled by any member in the steve- 
dore group or the terminal group there shall be excluded 
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the cargo handled by it for any member in any other member 
group; and each member of the passenger line group, coast- 
wise group, intercoastal line group, Alaska group and off- 
shore group shall have in addition a number of votes equal 
to the average number of seafaring employees employed 
under [12] collective bargaining contracts executed on be- 
half of such member by the corporation (or in respect to 
whom the corporation has been authorized by such member 
to conduct collective bargaining in its behalf) on vessels 
operated by such member during the preceding calendar 
quarter year divided by one hundred. 


Certification of Tonnage and Personnel 


Section 2. The Board of Directors shall have the power 
by resolution to establish general rules for the purpose of 
ascertaining and determining for voting purposes, the ton- 
nage (or other measurement designated by the Board of 
Directors) of cargo handled and average employment of 
seafaring personnel. Each member shall report to the secre- 
tary of the corporation on or before the 20th day of each 
month the tonnage (or other designated measurement of 
cargo) loaded or discharged by or for such member at 
Pacific Coast ports of the United States other than Alaska 
ports during the preceding calendar month (agent mem- 
bers reporting separately the tonnage or other designated 
measurement of cargo so loaded or discharged on behalf of 
the principals on whose behalf they are acting as members), 
and the secretary shall certify to the Board of Directors in 
advance of the annual meeting the tonnage or other [13] 
designated measurement of cargo so loaded and/or dis- 
charged by or for each voting member during the preceding 
calendar year and the tonnage or other designated measure- 
ment of cargo so loaded and/or discharged for principals 
on whose behalf agent members are acting during such pre- 
ceding calendar year; and each member of the passenger 
line group, coastwise group, Alaska group, intercoastal line 
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group and offshore group shall report to the secretary of the 
corporation on or before the 20th day of each month the 
number of seafaring employees employed by it under con- 
tracts executed on its behalf by the corporation (or in re- 
spect to whom the corporation has been authorized by such 
member to engage in collective bargaining on its behalf) on 
vessels operated by such member during the preceding cal- 
endar month, and promptly after the expiration of each 
quarter of each calendar year the secretary shall report to 
the Board of Directors the average number of such seafar- 
ing employees so employed on vessels of each such member 
during the preceding quarter. The Board of Directors shall, 
based upon such reports of the secretary and any other 
source which the Board of Directors shall deem proper, 
determine [14] from time to time as may be necessary for 
voting purposes, the tonnage or other designated measure- 
ment of cargo so loaded and/or discharged by each member 
and the average number of such seafaring personnel so em- 
ployed, which determinations shall be final and conclusive 
upon all members. 


Articte VII. 


Regular Directors’ Meetings 


Section 1. Meetings of the Board of Direcfors shall be 
held either at the office of the corporation or at any other 
place which may be designated by resolution of the Board 
of Directors. Regular mectings of the Board of Directors 
shall be held on the second Wednesday of each March, June, 
September and December at 10:00 o’clock A.M., without 
other or further notice than this by-law; provided, however, 
that should said meeting day at any time fall upon a legal 
holiday such meeting shall be held on the next day thereafter 
which is not a legal holiday at the same hour and place. A 
majority of the Board shall constitute a quorum for the 
transaction of business. 
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Special Directors’ Meetings 


Section 2. Special meetings of the Board of Directors 
may be called at any time by order of the President or any 
Vice-President of the corporation or [15] four (4) Direc- 
tors. Notice of a special meeting of the Board of Directors 
shall state the nature of the business to be transacted and be 
given each Director by mailing notice thereof, at least four 
(4) days prior to the date of meeting, addressed to each Di- 
rector at his place of business or residence as the same 
appears on the books of the corporation, or, in case no 
business or residence address of such Director appears 
on the books of the corporation, then directed to any ad- 
dress appearing on such books for such Director. 


Emergency Directors’ Meetings 


In the event that the President or any Vice-President of 
the corporation, or any four (4) Directors thereof, shall 
determine that an emergency exists requiring an immediate 
meeting of the said Board of Directors, notice thereof may 
be given not less than twenty-four (24) hours prior to the 
hour set for said meeting by notice transmitted to the place 
of business of each Director either by telephone or tele- 
graph. No notice other or further than that specified in this 
Section shall be required. Anything which may be done at 
a regular meeting of the Board of Directors may be done at 
a special or an adjourned meeting of the Board. 


Section 3. At any meeting of the [16] Board of Direc- 
tors every act or decision done or made by a majority of the 
Directors present shall be regarded as the act of the Board 
of Directors. In the absence of a quorum a majority of the 
Directors present may adjourn from time to time until the 
time fixed for the following regular meeting of the Board. 
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Articte VIII. 
Executive Committees 


Section 1. There shall be created one Coast Executive 
Committee and four (4) Area Executive Committees to ex- 
ercise such power and authority of the Board of Directors 
in the management of the business and affairs of the cor- 
poration as the Board of Directors shall determine, except 
the power to levy dues or assessments, all subject to the 
authority and control of the Board of Directors. Each Ex- 
ecutive Committee shall have power to establish rules gov- 
erning its own proceedings, including the establishment of 
its place of meeting, any regular time of meeting and other 
rules concerning its procedure. Minutes shall be kept of all 
proceedings of any Executive Committee to be incorporated 
in and become a part of the minutes of the Board of Direc- 
tors. 


Coast 


Section 2. The Coast Executive Committee shall consist 
of seven directors [17] to be appointed by the Board of 
Directors from its members and in addition to ex-officio 
members as hereinafter provided. Each member of the 
Coast Executive Committee shall designate in writing an 
alternate to act as a member of the Coast Executive Commit- 
tee in the absence of the member appointing him. Upon the 
approval by the Board of Directors of any alternate so 
designated he shall be entitled to act as a member of the 
Coast Executive Committee in the absence of the member 
so designating him. Such alternate may be changed at any 
time by written designation of the member appointing such 
alternate with the approval of the Board of Directors. 
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Area 


Each Area Executive Committee shall consist of not less 
than seven (7) nor more than ten (10) members to be se- 
lected by the membership in the Port Area. There shall be 
an Area Executive Committee for the Port Area of South- 
ern California, one for the Port Area of Northern Cali- 
fornia, one for the Port Area of Oregon and the Columbia 
River, and one for the Port Area of Washington. 

The membership of the Port Area of Southern Cali- 
fornia shall consist of those members doing business either 
[18] directly or through agents at ports in California, south 
of and including the Port of Hueneme, which ports are 
designated the Southern California Port Area. 

The membership of the Northern California Area shall 
consist of members doing business either directly or through 
agents in ports of California north of Port Hueneme, which 
ports are designated as the Northern California Area. 

The membership of the Oregon and Columbia River Port 
Area shall consist of members doing business either directly 
or through agents in ports in the State of Oregon and on 
the Columbia River, which ports are designated as the 
Oregon and Columbia River Area. 

The membership of the Washington Area shall consist 
of members doing business either directly or through agents 
in ports in the State of Washington, excluding the Columbia 
River, which ports are designated as the Washington Area. 


Selection 


The selection of such Area Executive Committees shall 
be at meetings of the respective port area memberships 
called and held at such times and places and on such notice 
as the Board of Directors [19] shall prescribe, at which 
meetings each port area member shall be entitled to one 
vote. Each port area membership shall have power to estab- 
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lish rules governing its own proceedings not inconsistent 
with the provisions of these By-Laws or of any resolution 
of the Board of Directors relating thereto. 


Roster 


The Board of Directors shall cause to be prepared, ap- 
proved and filed with the secretary a roster of the member- 
ship of each port area defined herein and shall cause such 
roster to be amended from time to time to reflect the mem- 
bership of each of said groups. 

Section 3. The Chairman of each Area Executive Com- 
mittee shall be ex-officio, a member of the Coast Executive 
Committee. 


Articte IX. 
President 


The President shall preside at all meetings of the Board 
of Directors and of the members and of all committees ex- 
cept Area Executive Committee; he shall sign as President 
of the Corporation all deeds, mortgages, leases, promissory 
notes and contracts, and other instruments that may require 
such signature, unless the Board of Directors [20] shall 
otherwise direct; and he shall perform such other duties as 
the Board of Directors may determine. 


Vice Presidents 


Each Vice-President shall exercise such authority and 
perform such duties as the Board of Directors shall, from 
time to time, by resolution prescribe. 


Secretary 


The Secretary shall keep a record of the proceedings of 
the Board of Directors and of meetings of the members, and 
such other records and minutes as the Board of Directors 
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shall require; he shall keep the records of the corporation, 
sign in conjunction with the President or any Vice-Presi- 
dent, checks, drafts, notes and other instruments, unless 
the Board of Directors shall otherwise direct, and gen- 
erally perform such duties as pertain to his office, and 
as may be required by the Board of Directors or by the 
President. 


Treasurer 


The Treasurer shall receive any monies belonging to or 
paid in to the corporation and deposit the same as the Board 
of Directors shall require; he shall supervise the accounts 
and books of the corporation and perform such other duties 
as the Board of Directors shall prescribe. 

The offices of Secretary and Treasurer may, at the dis- 
cretion of the Board of Directors be held by one person. 


[21] Arricte X. 


Membership Meetings 
Annual Meeting 


Section 1. There shall be a regular annual meeting of 
the members of the corporation on the second Wednesday 
in March of each year, at 2:00 o’clock P.M., at the office of 
the corporation; provided, however, that should said meet- 
ing day fall upon a legal holiday, said meeting of the mem- 
bers shall be held on the next day thereafter which is not a 
legal holiday, at the same hour and place. Notice of the 
annual meeting of members shall be given by mailing notice 
thereof stating the nature of the business to be transacted 
at least five (5) days prior to the date of meeting, addressed 
to each of the members of the corporation at his or its place 
of business or residence as the same appears on the books 
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of the corporation, or, in case no business or residence ad- 
dress of a member appears on the books of the corporation, 
then directed to any address appearing on the books for 
such member. No other or further notice shall be required. 


Special Meetings 


Section 2. Special meetings may be called and held at 
any time by order of the President or four (4) members of 
the Board of Directors, or ten (10) members of the corpora- 
tion, by notice, stating the nature of the business to be [22] 
transacted at the meeting, given in either of the two follow- 
ing manners: 


1. By a four days’ notice in writing given to all mem- 
bers in the manner provided in Section 1 of this Article; or 


2. By notice transmitted to the place of business of each 


member by telephone or telegraph at least twenty-four (24) 
hours prior to the hour fixed for said meeting. The latter 
form of notice shall be given only if the President or four 
(4) members of the Board of Directors, or ten (10) mem- 
bers of the corporation, shall determine that an emergency 
exists requiring an immediate meeting of the members. 


Section 3. It shall be the duty of the Secretary, upon 
demand of the President or four (4) members of the Board 
of Directors or ten (10) members of the corporation, to pre- 
pare and send notice of any special meeting to each member 
of the corporation in accordance with Section 2 of this 
Article. 


Quorum 


Section 4. At all meetings of the members, persons rep- 
resenting a majority of the voting power of the member- 
ship, either in person or by proxy in writing, or by tele- 
graph, shall constitute a quorum. 
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Membership Groups Meetings 


[23] Section 5. Meetings of one or more of the mem- 
bership groups (not limited to those specified in Article IV, 
Section 2) may be called and held at any time in like man- 
ner and upon like notice as special meetings of the entire 
membership. Members holding a majority of the voting 
power of the group or groups for which any such meeting is 
called, either in person or by proxy in writing or by tele- 
gram, shall constitute a quorum. 


Agticte XI. 


Powers of Corporation 


Section 1. Subject to the provisions of Section 8 hereof, 
this corporation shall have power to establish policies for 
its members and the corporation in all matters relating to 
labor contracts and labor controversies and, subject to the 
provisions of Sections 2 and 3 of this Article, shall have 
power to represent and act on behalf of its members in any 
negotiations carried on by the corporation on behalf of its 
members with unions of longshoremen or other employ- 
ments ashore and with unions of seamen, and any contracts, 
commitments or undertakings made by this corporation on 
behalf of its members with any union shall bind the mem- 
bers of this corporation; provided, however, that this cor- 
poration shall be without [24] power to bind any of its mem- 
bers other than passenger lines, coastwise lines, intercoastal 
lines, Alaska lines, and offshore lines by any contract with 
or commitment to any union of seamen or seafaring per- 
sonnel; provided further, that this corporation shall be 
without power to bargain or contract with or to make any 
undertaking to any union of seamen or seafaring personnel 
on behalf of a member which has not authorized the corpor- 
ation to act on its behalf in bargaining with such union; pro- 
vided further, that this corporation shall be without power 
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to bargain or contract with any union of seamen or seafar- 
ing personnel with respect to wages, hours or working con- 
ditions of the crews of tankships, or crews of vessels of the 
foreign line group. 


Labor Practice 


Section 2. Notwithstanding any other provision of 
these By-Laws, this corporation shall be without power to 
contract with or make any commitment to any union, and 
no contract, commitment or undertaking which would im- 
pose any personal obligation or liability on the mem- 
bers of this corporation shall be made or entered 
into by this corporation, until and unless such con- 
tract, commitment or undertaking has been approved, at a 
regular or special meeting of the members, by vote of mem- 
bers [25] holding a majority of the voting power of the 
entire membership and, if such contract, commitment or 
undertaking relates to seafaring personnel, has been ap- 
proved by the vote of members holding a majority of the 
combined voting power of members in the passenger line, 
intercoastal line, coastwise, Alaska area, and offshore 
groups, which shall have authorized the corporation to act 
in their behalf in respect thereto; or unless such contract, 
commitment or undertaking shall have been made or entered 
into by this corporation pursuant to a delegation of author- 
ity conferred by similar votes. 


Liability of Members 


Section 3. A member who has not authorized or accepted 
in writing such contract, commitment or undertaking and 
who has not voted in favor of the approval thereof or the 
delegation of authority with respect to the particular terms 
thereof shall not be bound by such contract, commitment or 
undertaking, if such member resigns within seven (7) days 
after the date of the vote thereon, whether taken in advance 
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of or during the negotiations, or subsequent to the drafting 
of the contract, agreement or commitment in final form and 
submission to the membership for approval. 


[26] Section 4. No member becoming bound in respect 
of any contract, commitment or any other undertaking made 
by this corporation shall be under any liability with respect 
to any act taken or omitted hereunder by any other member. 


Violation of Corporation Policy 


Section 5. If any member shall violate, directly or indi- 
rectly, any rule or policy established by this corporation, or 
procure, encourage or assist in any such violation by any 
other person, whether a member of this corporation or not, 
or shall, directly or indirectly, violate any provision of any 
contract or agreement made by the corporation on its be- 
half with any longshoremen or other employees ashore or 
unions thereof, or with any seamen or unions thereof, 
or procure or encourage or assist in any such 
violation by any other person, whether a member of 
this corporation or not, or shall violate any other provision 
of these By-Laws, then, in any such event, the Board of 
Directors shall have the power, in its discretion, to suspend 
any such member for such period of time as the Board of 
Directors shall preseribe or to expel such member from 
membership in this corporation; and in addition, in any such 
event, that is a violation of a ‘‘rule of labor policy’’ adopted 
with such designation [27] by the Board of Directors of the 
corporation, such a member shall be liable to the other mem- 
bers who do not participate in such violation for their 
damages resulting from such violation. The mem- 
bers and the corporation recognize and acknowledge that 
compliance with the policies established by the corporation 
for its members and the corporation in matters relating to 
labor contracts and labor controversies and compliance with 
contracts commitments or undertakings made by this cor- 
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poration on behalf of its members with any labor union or 
organization are essential to the achievement of the pur- 
poses of the corporation in carrying on labor relations and 
in order to prevent injuries to the members that may be of 
long duration and great severity and may develop at great 
distances from the violation and after considerable delay 
and that it would be extremely difficult, if not impracticable 
or impossible, to fix the actual expense and damage to each 
of the members of the corporation that would result from 
any violation of a member. Therefore, the amount of dam- 
age resulting from any violation of such a ‘‘rule of labor 
policy’’ shall be payable to the corporation for the account 
of such members and by [28] way of liquidated damages and 
not as a penalty, as follows: 


(a) Liquidated damages in the sum of $5,000 for 
entering into or continuing in effect any contract, 
commitment or undertaking with any union or labor 
organization or group of employees or individual em- 
ployee that is contrary to any such ‘‘rule of labor 
policy,’’ except to the extent that such contract, com- 
mitment or undertaking is outside of the field within 
which such member shall have authorized this corpor- 
ation to act in its behalf as recognized under Section 
8 hereof. 


(b) The sum of $100 for each day of employment 
of each employee who is employed or paid in accord- 
ance with wages, hours or other terms or conditions 
of employment that is contrary to any such ‘‘rule of 
labor policy,’’ except to the extent that such employ- 
ment is outside of the field within which such mem- 
ber shall have authorized this corporation to act in 
its behalf as recognized under Section 8 hereof. 


(c) The sum of $5,000 for any other violation of 
any such ‘‘rule of labor policy,’’ except to the extent 
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[29] such ‘‘rule of labor policy’”’ is not binding on 
such member as recognized in Section 8 hereof. 


Upon a claim’s being made to the Board of Directors 
of the corporation that any member has committed 
a violation within the meaning of (a), (b), or (¢) above, 
the Board of Directors shall cause investigation to be made 
with respect to the facts and shall determine whether or not 
a violation has occurred and the amount of liquidated dam- 
ages to be assessed in accordance with the above provisions. 
A member who is claimed to have been in violation shall be 
given written notice of the alleged violation and of the in- 
vestigation to be had with respect thereto and shall be given 
opportunity to appear and be heard by the Board of Direc- 
tors and any agent of the Board of Directors carrying on an 
investigation, such appearance to be through any regular 
officer of the company who participates in meetings of the 
Association. The corporation is authorized to act on behalf 
of members in collecting the liquidated damages provided 
for herein and may use whatever means to this end it deems 
proper, including civil action if any member fails to pay 
liquidated damages as determined by the Board [30] of 
Directors within ten days after receipt of written demand 
therefor from the corporation. Should an action in court be 
instituted, the member in violation shall pay all costs of 
such litigation, including court costs, reasonable attorney’s 
fees and all other expenses of the corporation and its coun- 
sel in connection with the collection of such liquidated dam- 
ages. 

Any member who commits an act that is a violation as 
defined in (a), (b), or (¢) above shall be liable for liquidated 
damages as specified herein even though said member may 
have resigned from the corporation or have been suspended 
or expelled from the corporation prior to the time that the 
fact of violation and the amount of liquidated damages has 
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been determined in accordance with the procedures set forth 
herein. 


Violation of Contracts 


Section 6. If any union, its members or officials, shall 
violate any labor contract or award relating to wages, hours 
or working conditions to which contract or award 
this corporation is a party, or in the negotiation or 
administration of which contract or award this corporation 
has acted for a member or members, whether such violation 
shall be by strike, stoppage of work or in any other manner, 
any member affected [31] thereby shall notify the corpora- 
tion. All appropriate means for peaceful settlement of any 
such matter shall be pursued with the appropriate officers of 
the union or unions involved in an endeavor to secure com- 
pliance with the terms of such agreement or award. If com- 
pliance is not secured, a meeting of the members of this 
corporation shall forthwith be called and all members of 
this corporation shall take whatever action shall be deter- 
mined by a vote of the members holding at least a majority 
of the voting power of the membership; provided that there 
shall be no suspension or termination of any such contract 
or agreement for breach thereof without consent of mem- 
bers representing at least two-thirds of the voting power of 
the class or classes of members bound by such contract or 
agreement; provided further that written notice of any such 
vote or consent shall be immediately given by registered 
mail to all members and no such vote or consent shall bind 
any member who did not join therein and who resigns with- 
in seven (7) days after the date of mailing such notice. 


Financial Assistance to Members 


Section 7. If any labor union or association of working 
men or any members of such union or association shall vio- 
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late any agreement with this corporation, [32] or any agree- 
ment in the negotiation or administration of which this 
corporation has acted for a member or members, the Board 
of Directors shall, upon application, cause investigation to 
be made, and if the Board of Directors shall find that such 
union or association is at fault, and fails or refuses to make 
reparation or otherwise remedy such violation or refusal to 
the satisfaction of the Board of Directors, and if this cor- 
poration after investigation shall desire to resist the de- 
mands of such union or member thereof, this corporation 
shall render to such member or members of this corporation 
the fullest moral support, and shall pay such expenses in- 
curred by such member in any strike, lockout or other labor 
trouble caused by such action of the union, association or 
member or members thereof, as shall be approved and lim- 
ited by the Board of Directors of this corporation in ad- 
vance. 

If any labor union or association of working men or any 
members of such union or association shall take economic 
action directed against this corporation or its members, or 
any one or more of its members, in connection with any 
policy established under Section 1 of this Article for this 
corporation and its members in any matter relating to [33] 
labor contracts and labor controversies, the Board of Di- 
rectors upon application shall cause an investigation to 
be made and, if the Board of Directors shall find that such 
union or association is at fault and fails or refuses to 
cease such economic action or to make reparation or 
otherwise remedy such economic action to the satisfaction 
of the Board of Directors and if this corporation after 
investigation shall desire to resist the demands of such 
union or association or member or members thereof, this 
corporation shall render to such member or members 
of this corporation the fullest moral support and shall pay 
such expenses incurred by such member in any strike, lock- 
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out, or other labor trouble caused by such action of the 
union, association, or member or members thereof, as shall 
be approved and limited by the Board of Directors of this 
corporation in advance. 

If any member or members of this corporation shall 
have, by reason of their compliance with a labor policy es- 
tablished by this corporation, incurred expenses in the 
defense of such labor policy, or have been subjected to loss 
due to liability under law, and if this corporation after 
investigation and in accordance with policies to be laid [34] 
down by the Board of Directors determines that such loss 
and expenses should be assumed by this corporation because 
such member or members have incurred such losses or ex- 
penses as the result of compliance with a labor policy of the 
Association and have thereafter complied with the proced- 
ures laid down by the Board of Directors with respect to 
such loss or liability, this corporation shall render to such 
member or members of this corporation the fullest moral 
support and shall pay such expenses and reimburse such 
losses incurred by such member or members as shall be ap- 
proved and limited by the Board of Directors of this cor- 
poration. 

No personal obligation or liability on the part of any 
member of the corporation shall accrue under this Article 
XI or by virtue of any action taken by the corporation here- 
under, provided, that the foregoing shall not be deemed to 
affect the power of the Board of Directors to levy assess- 
ments in the manner provided in Article XIII of these By- 
Laws for the purpose of rendering assistance to members 
as permitted by Article XI. 


Members Not Bound 


Section 8. Notwithstanding any other provision of these 
By-Laws, no foreign line member and no other member 
which shall not have authorized this [35] corporation to act 
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in its behalf in bargaining with a union, or unions, of sea- 
faring personnel shall be bound by any policy established by 
this corporation in connection with labor contracts or labor 
controversies affecting or respecting seamen or seagoing 
personnel. 

Arricte XII. 
Initiation Fee 


Each member shall pay an initiation fee which shall be 
not less than Two Hundred Fifty Dollars ($250.00) and shall 
be such amount as may be required to insure a contribution 
to the assets of the corporation which will bear to the cor- 
poration’s current assets a proportion substantially equiva- 
lent to the voting power of the new member; and the Board 
shall take into consideration in fixing such initiation fee any 
contribution theretofore made indirectly to the assets of the 
corporation. 

Articte XIII. 


Dues and Assessments 


Section 1. The members shall pay such dues and assess- 
ments as shall be fixed or levied by the Board of Directors 
in accordance with the provisions of this Article. Such dues 
and assessments shall consist of the following: 


Cargo Dues 


(a) Assessments to be fixed from time to time by the 
Board of Directors [36] measured by (1) each ton of cargo 
(or such other unit of measurement as the Board of Direc- 
tors may determine to be equivalent in instances where the 
Board shall determine that the ton is not an appropriate unit 
of measurement) loaded or discharged at Pacific Coast ports 
of the United States other than Alaska ports by or for mem- 
bers or for any other firm, person, association or corpora- 
tion not a member of this corporation; and (2) the man 
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hours of work performed by persons employed under the 
terms of collective bargaining agreements executed by this 
corporation, or its predecessors, or dispatched from hiring 
halls or other such facilities maintained and operated by this 
corporation in whole or in part, or by a union party to any 
such collective bargaining agreement. In fixing and levying 
the above assessments, the Board of Directors in its disere- 
tion may use either or a combination of the above bases. All 
sums delivered by the corporation from such assessments 
shall be known as ‘‘cargo dues.”’ 


Shipping Dues 


(b) Assessments to be fixed by the Board of Directors 
from time to time measured by the average number of sea- 
men or seafaring employees employed by any member com- 
pany under contracts executed on its behalf by this [37] 


corporation, or in respect to which this corporation is au- 
thorized to bargain on behalf of such member during such 
period, as the Board of Directors shall fix, and all sums de- 
rived by the corporation from such assessment shall be 
known as ‘‘shipping dues,’’ and 


Payroll Dues 


(c) Assessments to be fixed from time to time measured 
by the payroll costs of member companies in the respective 
port areas defined in Article VIII herein for the employ- 
ment of dock or terminal labor under contracts to which this 
corporation is a party, such rate in each port area to be such 
as the Area Executive Committee with the approval of the 
Board of Directors deems appropriate and necessary to de- 
fray the cost of services of a local area nature carried on at 
the expense of this corporation, and all sums derived from 
such assessments shall be known as ‘‘payroll dues.”’ 
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Section 2. In fixing and levying that portion of the cargo 
dues assessed according to tonnage handled, the Board of 
Directors may establish different rates per ton, or other 
measurement unit for different classes of cargo and different 
rates per ton or other measurement unit applicable to dif- 
ferent loading or discharging handling conditions, and the 
Board of Directors shall also [38] fix rules for calculation 
of the tonnage or other measurement units loaded, dis- 
charged, and/or handled, by or for members of the corpora- 
tion. In fixing and levying that portion of said cargo dues 
assessed according to man hours of employment, the Board 
of Directors shall establish rules and regulations necessary 
for the calculation thereof. In fixing and levying shipping 
dues, the Board of Directors shall establish rules for the 
calculation of the average number of seamen or seafaring 
employees employed by member companies. In fixing and 
assessing payroll dues, the Board of Directors shall estab- 
lish rules to be uniformly applied for the purpose of deter- 
mining payroll costs and the manner of calculation of the 
dues measured thereby. The determinations of the Board 
of Directors in respect to all of the matters specified in this 
Section shall be final and conclusive. 


Membership Approval 


Section 3. The foregoing provisions of this Article XIII 
and the rules fixed thereby governing dues and assessments 
may be changed and other and different rules governing 
dues and assessments may be established by resolution of 
the Board but only after approval thereof by vote of mem- 
bers holding a majority of the voting power of the entire 
membership [39] at a regular or special meeting of the 
members, in the notice of which the substance of the resolu- 
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tion of the Board of Directors to be approved shall have 
been stated. 


Minimum Dues and Assessments 


Section 4. Three Hundred Dollars ($300.00) per year is 
hereby fixed as the minimum dues and assessments of each 
member for each fiscal year ending June 30. On June 30 of 
each year each member which shall have paid as dues and 
assessments for the preceding full fiscal year of member- 
ship less than Three Hundred Dollars ($300.00) shall pay 
theretofore the difference between Three Hundred Dollars 
($300.00) and the total dues and assessments paid by such 
member for such year. 


Notice 


Section 5. Notice of any action taken by the Board of 
Directors with respect to dues or assessments shall be sent 
to the members promptly by registered mail and shall not 
become effective until seven (7) days after such mailing. 
No member who resigns from the corporation prior to the 
effective date of such action shall be bound thereby. 


Separate Accounts 


Section 6. The corporation shall maintain on its books 
separate accounts as follows: 


Cargo Dues Account 


(a) An account consisting of all sums derived by the 
corporation from cargo [40] dues, and which account shall 
be used only for the expenses of the corporation in connec- 
tion with or relating to the negotiation, execution, adminis- 
tration and performance of contracts affecting shore labor 
and other matters affecting the interests of members in 
connection with shore labor, and a fair and reasonable per- 
centage of overhead and general administrative and miscel- 
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laneous expense incurred for the benefit of the membership 
of the corporation as a whole. 


Shipping Dues Account 


(b) An account consisting of all sums derived by the 
corporation from shipping dues, which account shall be used 
only for the expenses of the corporation in connection with 
or relating to negotiation, execution, administration and 
performance of contracts affecting seafaring labor, and 
other matters affecting the interest of members in connec- 
tion with seafaring labor, and a fair and reasonable per- 
centage of overhead and general administration expense in- 
curred for the benefit of the membership of the corporation 
as a whole, provided that in no event will shipping dues be 
assessed against or collected from the foreign line members. 


Port Area Payroll Dues Accounts 


[41] (c) A separate account for each Port Area, con- 
sisting in each case of all sums derived by the corporation 
from payroll dues assessed in such Area, each of which ac- 
counts shall be used only for the expenses of the corpora- 
tion in connection with the furnishing of services to mem- 
bers of a strictly local character (other than services in 
negotiating and administering collective bargaining con- 
tracts), such as maintenance of a central pay office, collec- 
tive tax reporting, and other services for the benefit of the 
direct employers of shore labor within the Port Area, and a 
fair and reasonable percentage of administrative expense 
attributable to the services described in this subsection. 


ARTICLE XIV. 


Admission To Membership 


No firm, person, association or corporation shall become 
a member of this corporation, unless and until it shall have 
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been approved for such membership by a vote of not less 
than a majority of the Board of Directors and unless the 
applicants shall be qualified for membership in accordance 
with the provisions of the Articles of Incorporation of this 
corporation and of these By-Laws. 


ARTICLE XV. 


Resignation 


Any member may resign by submitting [42] its written 
resignation at any meeting of the Board of Directors or of 
the members, or by mailing or telegraphing its resignation 
to the corporation; and thereupon such resignation, without 
the necessity of any acceptance, shall become effective forth- 
with unless otherwise specified therein, provided, however, 
that no such resignation shall become effective until full 
payment of all arrears for dues and assessments to which 
such member has become liable. In the event that any mem- 
ber shall resign from membership in this corporation or 
shall be expelled from membership therein, all interest of 
such member in this corporation or in any of its property 
shall forthwith cease and terminate, provided, however, that 
no such resignation or expulsion and no suspension from 
membership in this corporation shall terminate or affect any 
liability of such member which may have theretofore ac- 
crued nor affect any obligation of such member under or 
pursuant to the terms of any labor contract or agree- 
ment theretofore made or entered into on its behalf 
by this corporation. The Board of Directors shall like- 
wise have power to impose any penalties or other conditions 
to the re-admission of any such former member to member- 
ship in this corporation, or [43] to the termination of any 
suspension of any member. 
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Final Distribution of Assets 


Upon the dissolution of this corporation, after paying 
or adequately providing for the debts and obligations of the 
corporation, the remaining assets, if any, shall be divided 
among the members, as follows: All sums remaining in the 
funds derived respectively from cargo dues, shipping dues 
and area payroll assessments shall be distributed to each 
member contributing thereto in the proportion which its 
contributions to the respective funds during the preceding 
calendar year shall bear to the total amounts paid by all 
members contributing thereto in such year, and all other 
assets shall be distributed to each member in proportion to 
the total amount of dues and assessments assessed upon and 
paid by such member to the corporation during the preced- 


ing calendar year shall bear to the total amount of such dues 
and assessments assessed upon and paid by all members 
during the same year. 


ArticLte XVII. 
Amendments 


These By-Laws may be amended at any regular or spe- 
cial meeting of the [44] members in the notice of which the 
substance of the proposed amendment has been stated, by 
the vote of members holding two-thirds of the voting power 
of the entire membership. 
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PACIFIC COAST LONGSHORE AGREEMENT 
June 16, 1961-July 1, 1966 


InreRNaTIONAL LoNGSHOREMEN’S AND 
WakEHOUSEMEN’S UNION 


And 


Paciric Maritime ASSOCIATION 


[1] Paciric Coasr LoncsHorE AGREEMENT 


THIS AGREEMENT, dated June 16, 1961 and amended 
June 22, 1962, is by and between Pacific Maritime Associa- 
tion (hereinafter called ‘‘the Association’’), on behalf of 
its members (hereinafter designated as ‘‘the Employers’”’ 
or the ‘‘individual employer’’), and the International Long- 
shoremen’s and Warehousemen’s Union (hereinafted desig- 
nated as ‘‘the Union’’), on behalf of itself and each and 
all of its longshore locals in California, Oregon and Wash- 
ington (hereinafter designated as ‘‘longshore locals’’) and 
all employees performing work under the scope, terms and 
conditions of this Agreement. 

The parties hereto are the International of the Interna- 
tional Longshoremen’s and Warehousemen’s Union and the 
coastwide Pacific Maritime Association. All property 
rights in and to the Pacific Coast Longshore Agreement are 
entirely and exclusively vested in the Pacific Maritime 
Association and the International Longshoremen’s and 
Warehousemen’s Union respectively, and their respective 
members. In the case of the International Longshoremen’s 
and Warechousemen’s Union, a majority of the members of 
both the individual and combined locals covered by this 
Agreement shall be necessary to designate any successor 
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organization holding property rights and all benefits of this 
Agreement, and if an election is necessary to determine a 
majority of both individual and combined locals in order to 
establish the possessors of all rights and benefits under this 
[2] Agreement, such election shall be conducted under the 
auspices and the supervision of the Coast Arbitrator pro- 
vided for in Section 17, provided that such designation or 
election is not in conflict with any paramount authority or 
lawful or statutory requirements. 


SECTION 1 


Score or Tu1s AGREEMENT AND ASSIGNMENT OF 
Work to LoncsHOREMEN 


1.1 All movement of cargo on vessels of any type or on 
docks or to and from railroad cars and barges at docks shall 
be covered by this Agreement and all labor involved therein 
is assigned to longshoremen with the exceptions and en- 
largements set forth in this Section 1. 


1.11 This Agreement covers the movement of outbound 
cargo only from the time it enters a dock and comes under 
the control of any terminal, stevedore, agent or vessel 
operator covered by this Agreement and covers movement 
of inbound cargo only so long as it is at a dock and under 
the control of any vessel operator, agent, stevedore, or 
terminal covered by this Agreement. 


1.2 Dock work provisions. 


1.21 The Employers are not required to perform the 
following dock work, or any parts thereof: 


(a) High piling cargo and breaking down high 
piles of cargo, 
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(b) Sorting of cargo, 


[3] (c) Movement of cargo on the dock or to 
another dock, 


(d) The removing of cargo from cargo boards, 
(e) Building any loads of cargo on the dock, 
(f) Multiple handling of cargo. 


However, when an employer chooses to perform any such 
dock work, it is work covered by this Agreement and is 
assigned to longshoremen. Carriage of cargo between docks 
by barge or rail or by trucks on public roads is not long- 
shore work. 


1.22 Cargo received on pallet, lift, or cargo boards, or 
as unitized or packaged loads shall not be rehandled before 
moving to ships’ tackle, unless so directed by the employer. 


1.23 Any load of cargo discharged from a vessel may 
be dock stored just as it left the hatch. 


1.24 Any standard maximum load of cargo, as defined 
in Section 14, discharged from a vessel may be rearranged 
if necessary in order to de doubled up or high piled. Such 
cargo shall not be considered high piled unless stored more 
than two loads high. 


1.25 Cargo may be removed by the consignee or his 
agent, without additional handling by longshoremen except 
for breaking down high piles and any other work as the 
employer may choose to have done under 1.21. 


1.26 If jurisdictional difficulties arise in connection with 
the performance of dock work, whatever jurisdictional 
agreements are reached shall not result in multiple handling. 


[4] 1.27 Provisions relating to sorting or subsorting 
cargo to marks shall not prohibit a drayman from taking 
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or rearranging such already sorted cargo for the purpose 
of properly loading his truck. 


1.28 Masonite, hardboard and similar commodities are 
not high piled if the commodity is dock stored for delivery 
to a truck in piles not to exceed approximately six (6) feet 
in height. 


1.3 Any class of seamen in the employ of a vessel opera- 
tor may do the work herein assigned to longshoremen that 
such seamen in their class now do, or may do, by practice 
arrived at by mutual consent of the parties or the Joint 
Coast Labor Relations Committee. 


1.4 The Union may at any time, in general or limited 
terms, waive in writing the right of longshoremen to do any 
portion of the work herein assigned to longshoremen or so 


accept an interpretation of such assignment, and to the 
extent and for the time that such waiver or interpretation 
is accepted by the Association in writing the employer may 
assign or permit assignment of excepted work to any other 
class of workers consistent with such waiver or interpre- 
tation. Among the waivers and interpretations that have 
been made and accepted are: 


1.41 The Employers have the right to have trucks come 
under the hook to move heavy lifts, dunnage, lining ma- 
terial, long steel, booms, and ship-repair parts directly 
from truck to ship and/or ship to truck. 


[5] 1.42 Longshoremen will load or discharge trucks 
operating in direct transfer to or from the ship and other- 
wise will work on trucks when directed to do so by the 
employer and no objection thereto is raised by the truck 
driver or his union. 


1.43 Teamsters may unload their trucks, by unit lifts or 
piece by piece, to the area designated by the employer at 
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which point the trucking or drayage company or shipper 
releases control of the cargo. 


144 Teamsters may load their trucks piece by piece 
from cargo boards or with unit lifts and build loads and 
otherwise handle cargo on their trucks or tailgates and on 
loading platforms and aprons. 


1.45 The Employers are free to handle cargo at indus- 
trial docks in accordance with industrial dock practices used 
in the past. 


1.46 Where a nonmember of the Association has con- 
trol over the cargo at its premises or on its vessel, such 
nonmember’s regular employees may perform work as- 
signed to longshoremen herein while such cargo is out of the 
control of any member. 


1.5 All machinery, equipment and other tools now or 
hereafter used in moving cargo shall be operated by long- 
shoremen when used in an operation covered by this Agree- 
ment and the operation thereof is assigned to longshoremen 
and is covered by this Agreement, provided that exceptions 
thereto—as to individual nonlongshoremen or classes of 
workers who are not longshoremen and as to tools or classes 
of tools—may be continued and any exceptions may [6] 
be set up, modified or eliminated by joint agreement of the 
Association and the Union. 


1.51 The individual employer shall not be demed to be 
in violation of the terms of the Agreement assigning work 
to longshoremen if he assigns work to a nonlongshoreman 
on a basis of a good-faith contention that this is permitted 
under an exception provided for herein. 


1.52 Should there be any dispute as to the existence or 
terms of any exception, or should there be no reasonable 
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way to perform the work without the use of nonlongshore- 
men, work shall continue as directed by the employer while 
the dispute is resolved hereunder. 


1.53 Any such dispute shall be immediately placed be- 
fore the Joint Coast Labor Relations Committee by the 
party attacking any claimed exception or proposing any 
change in an exception or any new exception. The Joint 
Coast Labor Relations Committee decision shall be promptly 
issued and shall be final unless and until changed by the 
parties or that Committee. The Committee may act on the 
grounds set forth in 1.54 or on any other grounds. Both 
parties agree that its position on such a dispute shall in no 
case be supported by, or give rise to threat, restraint or 
coercion. 


1.54 Any such dispute that is not so resolved by the 
Committee within seven (7) days after being placed before 
it, may be placed before the Coast Arbitrator on motion of 
either party. The Arbitrator shall decide whether an ex- 
ception should be upheld [7] and may do so on the following 
grounds only: 


(a) Nonlongshoremen were assigned the skilled 
or unskilled labor in dispute under practices existing 
as of January-August 10, 1959, arrived at by mutual 
consent and as thereafter modified or defined by the 
parties or the Joint Coast Labor Relations Com- 
mittee; or 


(b) The individual nonlongshoreman involved has 
been dependent on longshore work of the nature in- 
volved in the dispute so that the equities in favor of 
his continuing to make his livelihood in the per- 
formance of longshore work outweigh the equities in 
favor of having this work done by longshoremen; or 
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(c) There are available no longshoremen or too 
few longshoremen fully skilled in the operation of 
the tool in the port involved and there are available 
in the port (or in the larger area in which skilled 
longshoremen are not available) nonlongshoremen 
having high skill in the operation of the tool; or 


(d) There is a shortage of longshoremen in the 
port or area; or 


(e) Tools are not available on a bare boat basis 
and reasonable bona fide efforts to obtain them have 
been made and there is no reasonable substitute tool 
available. 


1.6 This Agreement shall apply to cleaning cargo holds, 
loading ship’s stores, handling lines, marking lumber, haul- 


ing ship, lashing, ete. Existing practices under which other 
workers perform such work [8] may be continued at the 
option of the Association. 


1.7 Definitions. 


1.71 The term ‘‘longshoreman’’ as used herein shall 
mean any man working under this Agreement. 


1.72 The term ‘‘dock’’ as used herein shall mean any 
moorage—anchorage, pier, wharf, berth, terminal, water- 
front structure, dolphin, dock, ete.—at which cargo is loaded 
to or discharged from ocean going vessels or received or 
delivered by an employer covered by this Agreement. The 
term ‘‘dock’’ does not include any facility at which vessels 
do not moor. 


1.8 An employer in a port covered by this Agreement 
who joins the Association subsequent to the execution hereof 
and who is not a party to any conflicting longshore agree- 
ment becomes subject to this Agreement. 
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1.9 When work that is within the scope of this Agree- 
ment is assigned pursuant hereto to nonlongshoremen, the 
terms and provisions of this Agreement need not apply to 
such work. 


[14] SECTION 3 
GUARANTEES 
3.1 Eight-hour guarantee. 


3.11 Applicability and method of payment. 


3.111 Fully registered and limited register men who 
are ordered to a job and who report to work and are turned 
to shall receive a guarantee of eight (8) hours’ work or 
eight (8) hours’ pay, except on the third shift where a 


guarantee of five (5) hours of work or five (5) hours’ pay 
is applicable. 


3.112 On the day shift, the eight-hour guarantee of work 
or pay shall be provided between the hours of 8:00 a.m. 
and 6:00 p.m. 


3.113 On the second shift, the eight-hour guarantee of 
work or pay shall be provided within a spread of nine (9) 
hours from the normal starting time, or in the San Francisco 
Bay Area from the beginning of a late subsequent start 
permitted under the present provisions in the San Francisco 
working rules. The spread is enlarged by one (1) hour for 
a late initial start. 


3.114 In the event eight (8) hours of work cannot be 
provided and dead time results, such time on the day shift 
from Monday through Friday shall [15] be paid for at the 
straight time rate of pay. Dead time shall not be charged 
against the six-hour day. On the second shift, week ends 
and holidays, dead time shall be paid for at the overtime 
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rate of pay of 1.5 times the straight time rate. No penalty 
cargo rates shall be paid for dead time hours. 


3.115 A man shall have only one eight-hour guarantee 
in any one day (See 3.28). 


3.12 Exceptions to eight-hour guarantee. 


3.121 The eight hour guarantee shall not apply in the 
following circumstances: 


3.1211 When men are neither turned to nor ordered 
to stand by (See 3.22) ; 


3.1212 When men are turned to or ordered to stand by 
and work cannot commence, continue or resume because of 
bad weather (such determination to be made by the em- 
ployer) and the men are not ordered back after a midshift 
meal (See 3.23) ; 


3.1213 When extra longshoremen from the skilled clas- 
sifications are ordered and turned to on an operation of 
short duration and are not shifted thereafter to comparable 
work on other docks or ships and are not ordered back after 
a midshift meal (See 3.24); 


3.1214 When men employed at Selby, California, are not 
shifted to other operations to fill out the eight-hour 
guarantee (See 3.27); and 


3.1215 As provided in 3.4. 


3.122 Where men have been ordered and fail to report 
to work at all or on time, thus delaying [16] the start of 
an operation, the time lost thereby until replacements have 
been provided or until the man or gang has been turned 
to shall be deducted from the eight-hour guarantee. 


3.123 When gangs are traveled and, as a result, their 
starting time is later than 9:00 a.m. so that it is impossible 
to fill out the eight-hour guarantee between 8:00 a.m. and 
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6:00 p.m., the guarantee shall be pay or work from actual 
starting time until 6:00 p.m., except for the meal hour. 
The same principle shall apply to a night shift start. 


3.124 When hours are lost as a result of stop-work 
meetings, or mutual agreement of the ILWU and PMA, 
such hours shall be deducted from the eight-hour guarantee. 


3.125 In those ports where a 4:00 p.m. or 5:00 p.m. 
stop is provided by rule for specific days, the guarantee 
on such days shall be from the starting time, which for 
payroll purposes can be no later than 9:00 a.m., to such 4:00 
p.m. or 5:00 p.m. stop. 


3.126 When men are employed at Selby, California, the 
employer may shift the men to other operations to fill out 
an eight-hour guarantee, otherwise the guarantee is only 
four (4) hours. If men are not shifted to other work but 
are ordered back after a midshift meal, a second four-hour 
minimum shall apply. 


3.13 Accompanying the obligation placed upon the 
Employers to furnish eight (8) hours of work each shift 
is the obligation on the part of the men to shift from one 
job to another for the purpose of [17] working a full 
shift when such move is ordered by the Employers. Sub- 
ject to the provisions hereunder the Employers have the 
right to shift men and gangs in order to fill out the work 
guarantee. Men and gangs shall shift as ordered. 


3.131 To fill out his eight-hour work guarantee, a skill 
rated longshoreman may be shifted only to skill rated work 
suitable to his qualifications. 


3.132 Employers may shift men in ship gangs to any 
other work including all dock and car work in order to 
fill out the work guarantee. 


3.133 Dockmen shall not be shifted to work aboard ships 
to get the eight-hour guarantee but may be shifted to any 
work on docks, cars or barges. 
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3.1331 Dockmen will be released when there is no further 
work for them or on normal ‘‘knock off”? day (as provided 
by local working rules) on a dock, whichever comes first. 


3.1332 Dock gangs and/or men assigned to work against 
a ship will be released at the end of the shift when their 
work for that vessel is completed. After the ship sails, the 
employer may retain dockmen (against that ship) as re- 
quired to handle that ship’s cargo on the dock even though 
the ship gangs have been released. 


3.1333 Dock gangs and/or men assigned to work on a 
dock will do any dock work. These men can be moved any- 
where at any time on the dock and can be shifted temporarily 
to work against a ship or to another dock in order to fill 
out or fulfill their guarantee and then shifted back to their 
usual dock [18] work. These men can also be shifted to 


work against a ship when the dock units assigned to a ship 
are not complete. 


3.1334 Dock units and/or men who are assigned to work 
against a ship can be moved anywhere to work against the 
ship and may be shifted or transferred as follows: 


3.13341 To any other dock work when there is no work 
against the ship at the beginning of the shift or during 
the course of the shift, to be returned to work against the 
ship when such work becomes available. 


3.13342 To any other dock work to fill out the eight- 
hour guarantee. 

3.13343 To another ship for a late start; or to another 
ship which is going to shift or sail; or in other situations 
to avoid other eight-hour guarantees. 

3.13344 When the ship gang is working and the dock- 
men are not required. This clause will be interpreted to 
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mean that men will not be transferred away for unreason- 
ably short periods. 


3.13345 If the ship gang is shifted to another vessel or 
to do dock work. 


3.13346 If the ship gang is working a high line opera- 
tion or from a barge or other cargo handling that does 
not require any or all of the dockmen. 


3.13347 When dockmen are shifted from the first ship 
and further work will take place on that ship, the men may 
be transferred to other [19] work in accordance with 3.13341 
to 3.13346 inclusive above, and unless peeled off shall be 
ordered back to the first ship either during the same shift 
or the next day. If there is no further work against the 
first ship, such men shall be released at the end of the 
shift. 

3.13348 Dock units or dockmen do not have gear priority. 
Dock units or dockmen may be peeled off in the same manner 
as ship gangs and the remaining dock units or men may be 
used against all gears. 


3.134 The employer shall order swingmen (ship or dock- 
men) when such men are necessary. These swingmen shall 
be ordered for the shift when it is reasonably anticipated 
that they will be used in the hold and may be used for any 
dock work and/or for hold work in any hatch. 


3.135 Employers may shift men from shovel and freezer 
work to any other work including all dock and car work in 
order to fill out a shift. When so shifted, the penalty cargo 
rate shall not prevail. The employer may not shift men 
dispatched for general cargo to shovel or freezer work. 


3.136 The employer shall have the right to peel off gangs 
at any time during a shift or at the end of a shift. The 
remaining gangs can work at all gears. 
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3.1361. The Employers have the right to order back 
after any shift only such gangs as are needed to finish the 
remaining work. Such gang or gangs ordered back must 
be the gang or gangs which [20] the employer believes in 
good faith have the most work to do at their gear. They 
may be required to finish the work at the gear of the released 
gangs. Under such circumstances the gear priority of the 
gangs released is suspended. Any gang peeled off under 
this rule cannot be replaced at its gear by a new gang 
from the dispatching hall until the second subsequent com- 
parable shift. 


3.1362 Gangs ordered to work under conditions which 
such gangs contend violate gear priority rules shal] work as 
directed and claim(s) for such violation shall be presented 
by the Union. If it is established that a gear priority viola- 
tion did occur, then it will be automatic that the amount 
of time another gang worked in the hatch in which the gear 
priority violation was claimed will be paid the gang whose 
gear priority was violated on an hour for hour basis, unless 
the employer on whose ship the alleged gear priority viola- 
tion occurred maintains that such incident happened for 
reasons beyond the employer’s control. The employer may 
then take that position and process it through the grievance 
procedure to the Area Arbitrator for final decision. 


3.137 The shifting of registered and limited registered 
men to fulfill the guarantee shall be carried out without 
bumping. 


3.138 Any gear priority rule will not prevent the shift- 
ing of men and gangs for the purpose of fulfilling the eight- 
hour guarantee. 


3.139 ‘‘Center line’? and ‘‘imaginary bulkhead”? and 
similar practices which result in arbitrary [21] division 
of work among gangs shall be eliminated. 
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3.14 Rules and examples applicable to shifting men or 
gangs: 

3.141 Initial late start orders may be placed at the dis- 
patching hall to work a ship and to shift to a second ship 
for a late start on the second ship. Men so ordered shall be 
dispatched for the second ship, with orders to work the first 
ship only as a fill-in. 


3.142 Men or gangs may be ordered to shift from a job 
or a ship that they have completed to a late start on another 
job or ship. Such men or gangs will be released at the 
end of the shift on the second job and may be required to 
work no longer than the extended hours as provided in 
Section 2. 


3.143 Men or gangs may be ordered to shift from a job 
or a ship where they have not completed their original 
assignment or permit a late start on another job or ship, 
or in order to fill out the eight-hour work guarantee, or in 
order to finish the second ship for shifting or sailing. 
These men or gangs will be ordered back to their original 
job during that shift or for the start of the next day’s 
shift. If extended hours are required to permit the second 
ship to shift or sail, the men or gangs will work up to but 
not beyond the end of the extension provided in Section 2. 


3.144 Men or gangs may be ordered to shift from a job 
or a ship which they have not completed but where they 
have run out of available work—e.g. a delay in arrival of 
cargo, a breakdown of [22] equipment, a ship that fails to 
arrive as scheduled, ete.—to another job or ship in order 
to complete the eight-hour guarantee, and they will be 
ordered to return to their original job to finish it. 


3.145 Shifting of men or gangs under 3.13 or 3.14 may 
be accomplished without clearance through the dispatching 
hall. 
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3.146 Gangs will have gear priority on only one ship 
during a shift and will be released to the dispatching hall 
at the end of any shift in which they have completed their 
work on the ship on which they had priority. 


3.15 Possible adjustments in small ports: 


3.151 The full provisions of the eight-hour guarantee 
shall prevail in all ports. In ports of six gangs or less 
adjustments may be made in leeway for late starts be- 
cause no alternative work is available to fill out the eight- 
hour guarantee by mutual agreement at the local level 
provided there is approval by the Joint Coast Labor Rela- 
tions Committee. 


3.2 Four-hour minimum. 


3.21 Longshoremen, other than fully registered or lim- 


ited registered men, who are ordered to a job and are 
turned to shall received a minimum of four (4) hours’ 
work or four (4) hours’ pay. 


3.22 Men who are ordered, report for work and are 
neither turned to nor ordered to stand by shall receive the 
four-hour minimum, except where inability to turn to is 
a result of insufficient men to start the operation. Present 
port rules defining the number of men to start operations 
shall apply. 


[23] 3.221 When an operation cannot commence at the 
designated starting time because of failure of at least the 
minimum required and properly ordered number of men 
to appear, then pay shall be as follows: 


3.2211 Units not filled to minimum complement as pro- 
vided in local working rules shall receive no pay unless 
they receive and accept an order to stand by awaiting 
additional men as needed to complete the minimum com- 
plement of men. Such standby shall, if accepted, be paid for 
and limited to one hour. 
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3.2212 Other units or men directly related to the opera- 
tion who report for work as ordered shall be turned to. 
They may be released one hour later if the balance of the 
work does not commence or continue thereafter because 
of insufficient men being present. If they are so released 
they shall receive a four-hour minimum in addition to the 
time they may have worked prior to the commencement of 
the shift. 


3.2213 Where possible, units of less than the minimum 
requirements of men shall be consolidated to provide proper 
complements and the men shall so combine or shift as 
provided by this Agreement. 


3.222 When the required minimum number of men re- 
port and turn to as directed and work continues up to the 
midshift meal hour and there are men who as yet have not 
reported, then either the men or the employer can deter- 
mine that work cannot [24] continue thereafter. When 
work ceases under these circumstances or if the employer 
determines that the operation is not satisfactory prior to 
the meal hour then the minimum pay for all related men or 
units shall be time worked or four (4+) hours, whichever is 
the greater. 


3.223 When the required minimum complement reports 
and the operation commences and cannot be continued be- 
cause of refusal of men to continue working with less than 
the required number of men, then pay shall be as follows: 


3.2231 Such men or units of men refusing to continue 
work shall be paid on the basis of time worked. 


3.2232 Related men or units of men shall be shifted to 
other work, or shall be released with a four-hour minimum. 


3.2233 Such a refusal to continue work shall not be con- 
sidered a violation of this Agreement. 
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3.23 When men are turned to or ordered to stand by 
and work cannot commence or continue because of bad 
weather (such determination to be made by the employer), 
the four-hour minimum shall apply unless the men are 
ordered back after a midshift meal. Any dead time result- 
ing from bad weather shall be paid under 3.114. 


3.24 When an operation of short duration requires 
extra longshoremen from the skilled classifications and 
such men are ordered and turned to, they shall have a 
four-hour minimum, and can be transferred [25] to com- 
parable work on the original dock or ship to fill out the 
four-hour minimum. 


3.25 When a gang quits during the course of the eight 
(8) hours of work or quits by refusal to work the extensions 
for shifting or sailing and a replacement gang is ordered 
from the dispatching hall then the replacement gang shall 
have a four-hour minimum guarantee for that shift. 


3.26 Any replacements ordered or accepted by the 
employer is to be paid for time worked, or the four-hour 
minimum, whichever is greater, on his initial shift. 


3.27 When men are employed at Selby, California, 
they have a four-hour guarantee. If the employer shifts 
the men to other operations or orders them back after a 
midshift meal then the eight-hour guarantee shall apply. 


3.28 A man who has received an eight-hour guarantee 
and has been dispatched from the hall to a new job shall 
receive an additional four-hour guarantee for the second 
job. Overtime is payable only after six (6) hours of 
straight time work on both jobs. 


3.3 Three-hour guarantee. 


3.31 When men are ordered back after supper they 
shall be paid a minimum of three (3) hours. 
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3.4 General provisions as to guarantees. 


3.41 There shall be no guarantee for any man who is 
released for cause or who quits or who refuses to shift as 
provided under 3.13 or who loses [26] hours as a result of 
ILWU unilateral action or who is not turned to where 
inability to turn to is a result of insufficient men to start the 
operation or who is turned to and works less than his 
guaranteed time by reason of illness or injury. Such men 
shall be paid only for their actual working time. 


3.42 When men are late in reporting at the designated 
shift starting time on an initial or subsequent start, if they 
are turned to, they shall then be turned to at and paid as 
of the next quarter-hour; that is, the quarter-hour, the half- 
hour, the three-quarter hour or the even hour, and time lost 
between the designated starting time and time turned to 
shall be deducted from the guarantee. 


3.43 When men are not sent to eat before the beginning 
of the second hour of the two-hour meal period, pay for 
the work in the second hour shall be one-half hour if 
worked less than one-half of such hour and one full hour 
if worked one-half or more than one-half of such hour. 


3.44 When men are knocked off work six (6) minutes or 
more after the even hour, they shall be paid to the next 
one-half hour and when knocked off thirty-six (36) minutes 
or more past the even hour, they shall be paid to the end 
of the hour. 


3.45 The guarantees of this Section 3 do not apply to 
longshore baggagemen or linesmen or to gearmen called in 
on an emergency. 


3.451 Guarantees applicable to longshore baggagemen, 
linesmen and gearmen called in on an emergency may be 
adopted or modified by unanimous [27] action of the Joint 
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Coast Labor Relations Committee and, subject to the con- 
trol of such Committee so exercised, existing and future 
local rules or mutually agreed practices shall be applicable. 

3.46 No rule is to be used as a subterfuge for firing 


gangs. 


« * * 


[28] SECTION 6 


WaceEs 
6.1 Wage Rates. 


6.11 The rates of pay for longshore work shall be as 
set forth in the Wage Rate Schedule and shall be effective 
as set forth therein. 


6.12 The straight time rate (which may be the basic 
straight time rate or that rate plus applicable straight 
time penalty cargo rate and/or skill differential) shall be 
paid for work in the basic, normal or regular workday and 
workweek consisting of the first six (6) hours worked 
between 8:00 a.m. and 5:00 p.m., Monday through Friday. 
For work outside of such basic, normal or regular workday 
or workweek extra compensation in the form of premium 
rates shall be provided in accordance with the provisions 
of 6.2. 


6.2 Straight and overtime rates shall be paid according 
to the following schedule: 


6.21 Straight time rate. 


6.211 First six (6) hours worked between the hours of 
8:00 am. and 5:00 p.m., Monday through Friday. 


6.22 Overtime rate of 1.5 times the straight time rate. 


[29] 6.221 All work in excess of six (6) hours between 
8:00 a.m. and 5:00 p.m. 
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6.222 All work between 5:00 p.m. and 8:00 a.m. on week- 
days and all work on Saturdays, Sundays and Agreement 
holidays, except such work as requires a higher premium 
rate as provided below. 

6.223 When working after 12:00 noon without release 
for meal—except on Saturdays, Sundays and Agreement 
holidays—and work continuing thereafter without an op- 
portunity to eat. 


6.23 Time and one-half the 1.5 overtime rate. 
6.231 When working into the second hour of the meal 


period on the second shift without release for meal and 
work continuing thereafter without an opportunity to eat. 


6.232 When working after 12:00 noon without release 
for meal—on Saturdays, Sundays and Agreement holidays 


—and work continuing thereafter without an opportunity 
to eat. 


6.233 Work in excess of five (5) consecutive hours 
without an opportunity to eat when the rate then prevail- 
ing is the overtime rate. 


6.234 All work in excess of eleven (11) hours in any 
one shift. 

6.24 Overtime premium rate of 1.8 times the straight 
time rate. 

6.241 The first five (5) hours of work during overtime 
hours when the man’s work begins at 2:30 a.m. or 3:00 a.m. 

6.25 Time and one-half the 1.8 overtime premium rate. 

[30] 6.251 Work in excess of five (5) hours when the 
man’s work begins at 2:30 a.m. or 3:00 a.m. 


6.3 Skill differentials. 


(Exh. 4, 30-31) 
431la 


Exhibit 4 


6.31 In addition to the basic wages for longshore work, 
additional wages to be called skill differentials shall be 
paid for the types of work specified below. 


6.32 During overtime hours, the skill differential shall 
be one and one-half times the straight time differential. 


6.33 Skill Differentials By Areas 


So, 
Skill Cal. 


Blade Trucker—Aboard ship 

Blade Trucker—On dock 

Boom Man 

Burton Man 

Bulldozer Operator * 

Combination Lift Truck~-- 
Jitney Driver 

Crane Chaser 

Crane Driver 

Donkey Driver 

Dragline Driver 

Gang Boss 


[31] Guy Man 

Hatch Boss Tender ‘4 
Hatch Tender 

Lift Truck Operator 
Payloader Operator * 
Ross Carrier Driver 
Sack Turner 

Side Runner 

Stowing Machine Driver ‘ : 
Winch Driver ¢ A ; 15 


6.34 The rate of pay for Jitney Drivers shall be the 
basic longshore rate. When a Jitney Driver is dispatched 


mbt | 
or Or Gr St 


im 
o 


1 Applies to Pt. Hueneme only. 
2 Coos Bay, Newport and Bandon .25; other Oregon ports .20. 
Two men shall be employed for each machine in continuous 


operation. 
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to drive Jitney, he may be assigned to other work to fill 
out his minimum guarantee. Combination Lift Truck- 
Jitney Drivers may be required to work both as Jitney 
and Lift Truck Drivers. When a Combination man, dis- 
patched as such, is required to drive Jitney, he shall be 
paid the skill differential, and shall not be replaced during 
the job by a man working at less than the combination 
rate. 


6.35 The parties or the Joint Coast Labor Relations 
Committee shall establish coastwise skill rates for operat- 
ing cranes and other tools and, where appropriate, [32] 
for operating machinery not presently in use. 


6.4 Penalty cargo rates. 


6.41 In addition to the basic wages for longshore work, 
additional wages to be called penalties shall be paid for 
the types of cargoes, conditions of cargoes, or working 
conditions specified in the Wage Rate Schedule. 


6.42 The parties will study the entire Penalty Cargo 
List with the intent of revising it to eliminate commodities 
where packaging or mode of handling has changed so as 
to remove the obnoxious features, and to add new com- 
modities where there are obnoxious features justifying 
a penalty and to provide the penalties applicable to crane 
drivers. Any disagreement reached shall be resolved by 
the Coast Arbitrator. 


6.43 Except where otherwise specified, the penalty 
cargo rates shall apply to all members of the longshore 
gang and dockmen working the penalty cargo. 


6.44 Where two penalty rates might apply, the higher 
penalty rate shall apply and in no case shall more than 
one penalty rate be paid. 


4 Applies to Tacoma and Anacortes only. 
1 Supplement IV will attach hereto as adopted by the Joint Coast 
Labor Relations Committee. 
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6.45 During overtime hours, including those hours 
worked in shifts beginning at 2:30 or 3:00 a.m., the penalty 
cargo rate shall be one and one-half times the straight 
time penalty cargo rate. 


[33] 6.46 The straight time penalty rate for working 
explosives shall at all times equal the basic straight time 
rate. 


6.47 Where skill differentials and penalties both apply, 
the allowance for both the skill differential and the penalty 
shall be added to the basic rate and shall be augmented dur- 
ing overtime hours as provided in this Section 6. 


6.5 Subsistence. 


Subsistence rates when payable shall be five dollars 
($5.00) per night for lodging and two dollars ($2.00) per 
meal, 


6.6 Personal effects. 


Men shall be reimbursed for damage (other than usual 
wear and tear) to personal effects which are damaged on 
the job, provided satisfactory evidence is presented to the 
Joint Port Labor Relations Committee. The amount of 
the reimbursement shall be decided by the Committee, which 
shall adhere to the following rules: 


6.61 Personal effects are items which a man needs to 
take on the job to perform his work, and there must be 
proven need for the item on the job. 


6.62 Any damage must be a direct result of performing 
work and must be reported to company supervision on the 
job when it occurs. 


6.63 The damaged item must be exhibited to the Com- 
mittee for determination of the depreciation and extent of 
damage. 
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6.64 The claim must be accompanied by prima [34] 
facie evidence that the item was damaged on the job, and 
negligence and carelessness are factors to be given con- 
sideration. 


6.65 If reimbursement is in order, the item will either 
be repaired or replaced in kind or reimbursed at its de- 
preciated value. 


6.66 Any second approved claim, by an individual, for 
broken glasses, may be reimbursed by replacement with 
safety-type glasses. 


6.67 Claims for lost or stolen items are not valid. 


[42] SECTION 8 


Hine, Dispatcuinc, REGISTRATION AND PREFERENCE 


8.1 Dispatching halls. 


8.11 The hiring and dispatching of all longshoremen 
shall be through halls maintained and operated jointly by 
the International Longshoremen’s and Warehousemen’s 
Union and the Pacific Maritime Association in accordance 
with the provisions of Section 17. There shall be one central 
dispatching hall in each of the ports with such branch halls 
as shall be mutually agreed upon. All expense of the dis- 
patching halls shall be borne one-half by the local union and 
one-half by the Employers. 


8.12 Any longshoreman who is not a member of the 
Union shall be permitted to use the dispatching [43] hall 
only if he pays his pro rata share of the expenses related 
to the dispatching hall, the Labor Relations Committee, etc. 
The amount of these payments and the manner of paying 
them shall be fixed by the Joint Port Labor Relations Com- 
mittees. 
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8.13 Any non-Association employer shall be permitted 
to use the dispatching hall only if he pays to the Association 
for the support of the hall the equivalent of the dues and 
assessments paid by the Association’s members. Such non- 
member employers shall have no preference in the alloca- 
tion of men, and shall be allocated men on the same basis 
as Association members. 


8.14 Longshoremen not on the registered list shall not 
be dispatched from the dispatching hall or employed by any 
employer while there is any man on the registered list 
qualified, ready and willing to do the work. 


8.2 Dispatching hall personnel. 


8.21 The personnel for each dispatching hall, with the 
exception of Dispatchers, shall be determined and appointed 
by the Joint Labor Relations Committee of the port. Dis- 
patchers shall be selected by the Union through elections 
in which all candidates shall qualify according to standards 
presecribed and measured by the Joint Labor Relations 
Committee of the port. If it fails to agree on the appro- 
priate standards or on whether a candidate is qualified 
under the standards, the dispute shall be decided in accord 
with provisions of Section 17. 


[44] 8.22 The term of office of any Dispatcher shall be 
at least one year. 


8.23 All personnel of the dispatching hall, including 
Dispatchers, shall be governed by rules and regulations of 
the Joint Port Labor Relations Committee, and shall be 
removable for cause by the Joint Port Labor Relations 
Committee. 


8.24 The Association shall be permitted to maintain 
a representative in the dispatching hall. The Joint Port 
Labor Relations Committee shall permit any authorized 
representative of the Association or the Union to inspect 
dispatching hall records. 
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8.3 Registration. 


8.31 The Joint Port Labor Relations Committee in any 
port, subject to the ultimate control of the Joint Coast 
Labor Relations Committee, shall exercise control over 
registered lists in that port, including the power to make 
additions to or subtractions from the registered lists as 
may be necessary. In each port there shall be maintained 
a list of longshoremen showing their registration status 
under this Agreement. When objecting to the registration 
of any man, members of the Joint Port Labor Relations 
Committee shall be required to give reason therefor. 


8.32 Any longshoreman registered by a Joint Port 
Labor Relations Committee in accordance with this Agree- 
ment shall thereby acquire joint coastwide registration 
under the Pacific Coast Longshore Agreement and the 
Master Agreement for Clerks, [45] Checkers, and Related 
Classifications. The rights and obligations of coastwide 
registration in regard to transfers between ports, visiting, 
and leaves of absence are set forth in Supplement I to 
this Agreement. The rights and obligations of coastwide 
registration in regard to transfer of registered longshore- 
men to registered clerk status and vice versa are set forth 
in Supplement II to this Agreement. 


8.33 Either party may demand additions to or sub- 
tractions from the registered lists as may be necessary to 
meet the needs of the industry. 


8.34 Each registered longshoreman has the obligation 
to request a leave of absence if he intends to absent him- 
self from work for a period of thirty (30) days or longer 
and in other circumstances as may be covered by port rules 
under Supplement I. A registered longshoreman who fails 
to work for thirty (30) days, except when on approved 
leave, and whose facts and reasons for such absence are 
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not acceptable to the Joint Port Labor Relations Com- 
mittee, may be de-registered. 


8.4 Preference of employment. 


8.41 First preference of employment and dispatch shall 
be given to fully registered longshoremen who are available 
for employment covered by Section 1 of this Agreement in 
accordance with the rules and regulations adopted by the 
Joint Port Labor Relations Committee. A similar second 
preference shall be so given to limited registered men. The 
Joint Coast Labor Relations Committee shall be authorized 
to effectuate such preferences in such [46] manner and for 
such times and places as it determines in its discretion. 


8.42 Dispatching of men and gangs shall be under the 
principle of low-man, low-gang, first-to-be-dispatched, ex- 
cept where local dispatching rules provide otherwise for 
dispatching of special skilled men and gangs. 


8.43 There shall be no favoritism or discrimination in 
the hiring or dispatching or employment of any longshore- 
man qualified and eligible under the Agreement. 


8.44 Any longshoreman or dispatching hall employee 
found guilty by the Joint Port Labor Relations Committee 
of favoritism or discrimination or bribery shall immediately 
be discharged and dropped from the registered list. 


. * * 


[47] SECTION 10 


Orcanization oF Ganos, Gano Sizes aND Mawnyina, 
AnD MernHops or DispaTCHING 


10.1 The Joint Port Labor Relations Committee shall 
determine the methods of dispatching for the port. Gangs 
and men shall be dispatched only as ordered by the em- 


438a 
Exhibit 4 


ployer. The Employers shall have the right to have dis- 
patched to them, when available, the gangs in their opinion 
best qualified to do their work. Subject to the provisions 
of this Agreement, gangs and men not assigned to gangs 
shall be so dispatched as to equalize their work opportuni- 
ties as nearly as practicable, having regard to their quali- 
fications for the work they are required to do. The [48] 
Employers shall be free to select their men within those 
eligible under the policies jointly determined and the men 
likewise shall be free to select their jobs. 


10.11 The employer shall have until 2:00 p.m. to file 
orders or cancel orders for gangs for the second and 
third shifts. 


10.2 The organized or make-up minimum basic ship 
gang for general break bulk cargo (hereinafter called the 


‘hasic gang’’) shall consist of men as follows: 


A gang boss (in ports where such are used) 

A winch driver (two on single winches) 

A hatch tender 

Two (2) sling or front men 

Four (4) holdmen (including any side runners 
used). 


10.21 Except as hereinafter provided: 


10.211 On loading operations: when the loads are being 
landed in the vessel at their place of rest, the basic gang 
can be used; when the loads are being stowed by mechani- 
cal equipment after landing, the basic gang shall be sup- 
plemented by the necessary driver(s). 


10.212 On discharge operations, this basic gang can be 
used when the loads are being moved to the point of re- 
moval from the vessel by mechanical equipment plus 
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driver(s) or are ready for slinging without additional 
work except the placement of slings or similar devices. 


10.22 When the cargo handling operation to [49] be 
performed requires only a basic gang, that gang may 
be used to rig, uncover and cover hatches without addi- 
tional men. 


10.23 When cargo is to be hand-handled, then two swing- 
men shall be used with the basic gang for all discharge 
operations, and four swingmen shall be used for all load- 
ing operations. Exception: When space and safety are 
the factors that dictate that only one load can be handled 
at a time, prior to the handling of the second load, then 
the basic gang can perform such handling provided it 
is to last for one hour or more. 


10.24 Such swingmen as are called for herein may be 


used for any dock work and/or for hold work in any hatch 
and may be shifted as provided in 3.132 and the second 
winch driver may be shifted as provided in 3.131. Swing- 
men, skilled or unskilled, and the second winch driver, shall 
not be added to the basic gang complements in order to 
have ship’s time guaranteed. They shall have the eight- 
hour guarantee and the right to call-backs without favor- 
itism. They may be released at the end of any shift when 
they are not needed to start the next shift. 


10.25 Longshore work such as rigging, laying dunnage, 
ete. in connection with loading and discharging is to be 
performed as ordered. 


10.26 The employer shall be permitted to bring ma- 
chinery and machine drivers into the hold and to swing 
out an equivalent number of holdmen, provided four basic 
holdmen are retained at all times. 


10.27 The minimums set forth can be supplemented 
[50] in any numbers as ordered by the employer, while 
needed, without precedent. 
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10.28 If loads above contractual limits are to be moved 
manually, and additional men or machines are required to 
guarantee against onerous individual workload, and to 
maintain safety standards, they will be provided. 


10.3 Manning for existing operations shall continue with 
the employer having the right to ask for review of such 
manning through the contract machinery in the following 
situations: 


(a) Where existing manning for other general 
cargo operations, including packaged lumber and 
mixed operations of break bulk and unitized cargo 
(other than hand-handled operations), exceed the 
basic gang; provided, however, that such review 
shall not seek to reduce the manning below said 
basic gang, and shall be based on a determination of 
necessary men as defined in 15.2. 


(b) For remaining existing operations, such re- 
view shall be based on a determination of necessary 
men as defined in 15.2 and shall not be limited by 
the basic gang structure. 


10.31 In existing operations, where changed methods 
having already been introduced which eliminate hand- 
handling of cargo on a piece by piece basis ; or which elimi- 
nate hand-handling of units (as in cases of straight runs of 
unitized cargo, mechanically landed, lifted and stowed and 
vice versa); or which eliminate the need for holdmen by 
removal [51] of devices (as in the case of chutes in scrap 
operation), the procedure of 10.3(b) shall apply. 


10.4 When new methods of operation are introduced, 
the Employers shall discuss the proposed manning with 
the Union. If agreement cannot be reached at the coast 
level, the Employers shall have the right to put their man- 
ning in effect, subject to final resolution through the Agree- 
ment grievance machinery. 
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10.5 The use of dock gang units shall continue with 
flexibility in their usage. A dock gang need not be released 
as a unit. 


10.6 If, during a shift, a change is made from a dis- 
charge to a loading operation, and the change requires 
additional men under the provisions of this Section 10, 
if the employer is unable to swing in men from ship or 
dock from his own employees, the holdmen will work with- 
out additional men for a maximum of fifteen (15) loads but 
not more than one hour. 


10.7 The safeguards of 15.1 shall apply to gang size 
and manning. 


[55] SECTION 14 
Sure Loap Limrrs 


14.1 Where conditions, number of longshoremen on the 
dock and in the ship, and the method of operation are the 
same as in 1937, loads for commodities covered herein 
built by a longshoreman shall be of such size as the em- 
ployer shall direct within the maximum limits herein speci- 
fied, and no employer shall direct and longshoremen shall 
not be required to build loads covered by this 14.1 in excess 
of the following standard maximum sling loads: 


Commodity Sling Load 
(1)-Canned Goods 


24-21% talls, 6-12’s tall and 48-1 talls (including 

salmon) 35 cases 
When loads are built of 3 tiers of 12 36 cases 
DAV Tals! scicrss aiere cores ataveis eee eetoede wresenere 60 cases 
D4 OS tall S) ics sccee ciara d siale see sos Swe Rinne Bale/e'o'e%s 50 cases 
6-10’s talls 40 cases 
Miscellaneous cans and jars— 

Maximum 2100 Ibs. 
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(2)-Dried Fruits and Raisins 
(Gross Weight) 


72 cases 
B39 £0: 39 Sine icra oes wists erae eee elele eOloeee 35 60 cases 
40°40: SOUIDSS ocd reisvereaidiscowts Ranteyere oO a slaw ee isGs's"* 40 cases 
DA ZO DG. sacsichs avove ovis Gialerei sine steeals laieie's Wiewe. areseue Chel 35 cases 
ASV 6 OF. et hertnd cielo ce ie lovers Fisssla sibletevs rorarsorere eae 40 cases 


(3)-Fresh Fruits-Standard Boxes 


Oranges-Standard 27 boxes 
[56] Commodity Sling Load 
Oranges-Maximum 28 boxes 
Apples and Pears 40 boxes 


(4)-Miscellaneous Products 


Case Oil-2-5 gal. cans (hand hauled to or from 

ship’s tackle) 18 cases 
Power hauled to or from ship’s tackle 24 cases 
Cocoanut 12 cases 
Tea-Standard 12 cases 
Tea-Small 16 cases 
Copper slabs (large) 5 slabs 
Copper slabs (small) 6 slabs 
Copper (bars) 
Copper (Ingots), Approximately 43 Ibs per 

Ingot 
Cotton, under standard conditions 
Rubber (1 tier on sling), maximum 
Gunnies, large 
Gunnies, medium 
Gunnies, small 
Rags, large (above 700 lbs.) 2 bales 
Rags, medium (500 to 700 Ibs.) 3 bales 
Rags, small (below 500 Ibs.) 4 bales 
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Sisal, large 
Hemp, ordinary 
Jute, 400 Ib. bales 5 bales 
Pulp, bales weighing 350 lbs. or more 6 bales 
Pulp, bales weighing 349 lbs. or less 
Steel drums, containing Asphalt, Oil, ete., weigh- 
ing 500 Ibs. or less 4 drums 
(When Using Chine Hooks) 
[57] Commodity Sling Load 
Steel drums, containing Asphalt, Oil, ete., weigh- 
ing 500 lbs. or less on board (capacity of 
board-1 tier), maximum of 
Barrels, wood, heavy, containing wine, lard, etc., 
maximum of 
(when Using Chine Hooks) 
Barrels, wood, heavy, containing wine, lard, etc., 
(capacity of board-1 tier, on board maximum 


Barrels, wood, containing dry milk, sugar, ete... 
Newsprint, rolls 
Newsprint, rolls (when weight is 1800 lbs. or 


(5)-Sacks 


Plour=140 bss. cad nae rae vanes wow gas sacks 

Filour=100 Ws 24 cana aoieaevaseios aiecesae sacks 

Mlour— 50" WSs sic: actos cee sae amneise ee aie sacks 

Flour-— 50 lbs. (in balloon sling) sacks 

Cement sacks 

sacks 

sacks 

Coffee—Power haul from and to ship’s tackle... 12 sacks 
Coffee—Hand pulled from and to ship’s tackle 

(bags weighing approximately 136 lbs.) ..... 9 sacks 
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[58] Commodity Sling Load 
Coffee-Hand pulled from and to ship’s tackle 

(bags weighing 137 Ibs. and over) 8 sacks 
Other sacks-maximum 2100 Ibs. 


(6)-When flat trucks are pulled by hand between 
ship’s tackle and place of rest on dock load 
not to exceed 1400 Ibs. 


(7)-Number of loaded trailers (4 wheeler)-to be 
hauled by jitney as follows: 
Within the limits of the ordinary berthing 
space of the vessel 2 trailers 
Long hauls to bulk head warehouses or to ad- 
joining docks or berths 3 trailers 
Extra long haul to separate docks or across 
streets—4 trailers providing that four (4) 
trailers shall be used only where it is now 
the port practice. 


(8)—When cargo is transported to or from the 
point of stowage by power equipment, the 
following loads shall apply: 


24-1 talls 

24-2’s talls 
24-21%’s talls 
6-10’s talls 
6-12’s talls 


[59] 14.11 The package described in the foregoing 
schedule of maximum load limits on loads covered by 
14.1 are for the standard sizes by weight and measurement 
of 1937. If any commodities named are of a size as to 
weight and measurement different from that which is speci- 
fied, the maximum load limit will be changed accordingly 
for any such commodity, by mutual agreement. 
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14.12 If cargo is being pre-palletized on the dock, the 
load limits herein specified do not govern. 


14.13 It is agreed that the Employers will not use 
maximum-sized loads or minimal numbers of men as a 
subterfuge to establish unreasonable speed-ups; nor will 
the Union or its longshore local(s) resort to subterfuge to 
curtail production. 


14.2 In the case of all commodities other than those 
listed in 14.1 or on operations not subject to the limita- 
tions of 14.1, where operations have changed or where new 
commodities or operations have developed, loads shall be 
built and handled as directed by the employer, within safe 
and practical limits and without speed up of the individual. 
Any dispute arising with regard to such an operation shall 
be settled through the grievance machinery with work con- 


tinuing as ordered by the employer. 


14.21. An increase in the number of longshoremen man- 
handling cargo or the use of machinery to move or stow 
cargo on the dock or on the ship shall be considered a 
change in operations that permits [60] the handling of 
loads larger than those specified in 14.1. 


14.3 Loads shall be skimmed only as necessary to an 
operation and as ordered by the employer. 


14.4 The Union shall have the right, without limita- 
tion, to raise a claim that an operation imposes an onerous 
workload on the individual worker and to carry such an 
issue through the grievance machinery as provided in ac- 
cordance with Sections 11 and 17 of this Agreement. 


SECTION 15 


Erricient OPERATIONS 


15.1 There shall be no interference by the Union with 
the Employers’ right to operate efficiently and to change 
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methods of work and to utilize laborsaving devices and 
to direct the work through employer representatives while 
explicitly observing the provisions and conditions of the 
Agreement protecting the safety and welfare of the em- 
ployees. ‘‘Speed-up’’ refers to an onerous workload on 
the individual worker; it shall not be construed to refer to 
increased production resulting from more efficient utiliza- 
tion and organization of the workforce, introduction of 
laborsaving devices, or removal of work restrictions. 


15.11 In order to avoid disputes, the employer shall 
make every effort to discuss with the Union in advance 
the introduction of any major change in operations. 


[61] 15.2 The employer shall not be required to hire 
unnecessary men. The number of men necessary shall be 
the number required to perform an operation in accord- 
ance with the provisions of 15.1, giving account to the 
contractual provisions for relief and the fact that during 
many operations all men will not be working at all times 
due to the cycle of the operation. 


15.3 The Employers shall have the right to propose 
changes in working and dispatching rules that they claim 
are in conflict with the intent of provisions incorporated 
in this Agreement. The Joint Coast Labor Relations Com- 
mittee may refer proposed changes that are of only local 
significance to the local level for negotiation. Any such 
change agreed to at the local level must be approved at 
the coast level before being put into operation. Any pro- 
posal referred to the local level and not resolved within 
thirty (30) days thereafter shall automatically return to 
the Joint Coast Labor Relations Committee. 


15.4 Any disputes concerning the interpretation or 
application of provisions of this Agreement relating to the 
subject matter of this Section 15 may be submitted directly 
to the Joint Coast Labor Relations Committee. 
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Sarety 


16.1 Recognizing that prevention of accidents is [62] 
mutually beneficial, the responsibility of the parties in 
respect thereto shall be as follows: 


16.11 The Union and the Employers will abide by 
the rules set forth in the existing Pacific Coast Marine 
Safety Code which shall be applicable in all ports covered 
by the Agreement. 


16.12 The Employers will provide safe gear and safe 
working conditions and comply with all safety rules. 


16.13 Each individual employer will continue to fur- 
nish protective clothing or devices as he did on October 
18, 1960, even though not specifically required by the 
Pacific Coast Marine Safety Code. At the local level the 
parties will from time to time review the questions of 
protective clothing and devices and arrive at and maintain 
an orderly procedure for the issuance, safeguarding, and 
return of the items furnished by the employers. 


16.14 The Employers will maintain, direct and admin- 
ister an adequate accident prevention program. 


16.15 The Union will cooperate in this program and 
develop and maintain procedures to influence all longshore- 
men to cooperate in every way that will help prevent 
industrial accidents and minimize injuries when accidents 
occur. 


16.16 The employees individually must comply with all 
safety rules and cooperate with management in the carrying 
out of the accident prevention program. 


[63] 16.2 To make effective the above statements and 
promote on the job accident prevention, employer-employee 


(Exh. 4, 63, 79-80) 
448a 


Exhibit 4 


committees will be established in each port. These com- 
mittees will consist of equal numbers of employer and 
employee representatives at the job level. Each category 
of employees should be represented. Employers’ represen- 
tatives should be from the supervisory level. The purpose 
of the committees will be to obtain the interest of the men 
in accident prevention by making them realize that they 
have a part in the program, to direct their attention to the 
real causes of accidents and provide a means for making 
practical use of the intimate knowledge of working condi- 
tions and practices of the men on the job. It is further 
intended that this program will produce mutually practical 
and effective recommendations regarding corrections of 
accident-producing circumstances and conditions. 


[79] SECTION 18 


Goop Faire GUARANTEE 


18.1 As an explicit condition hereof, the parties are 
committed to observe this Agreement in good faith. The 
Union commits the locals and every longshoreman it rep- 
resents to observe this commitment without resort to gim- 
micks or subterfuge. The Employers give the same 
guarantee of good faith observance on their part. 


[80] SECTION 19 


Sream ScHOONERS 


19.1 The provisions of this Agreement shall apply to 
all longshoreman’s work, as defined in Section 1, on or 
in connection with steam schooners with the exceptions as 
set forth below: 


19.11 A steam schooner is any dry cargo vessel plying 
in the steam schooner trade. 
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19.12 The steam schooner trade is hereby defined as the 
operation of steam schooners between the ports of Cali- 
fornia, Oregon and Washington and between these ports 
and British Columbia and Alaska; provided that such defini- 
tion does not include vessels operating between Seattle and 
Puget Sound ports and Alaska. 


19.13 Longshoremen shall perform all dock work and 
subject to 1.3, shall work aboard ships in accordance with 
the following: 


19.131 Steam schooners are Class A when longshoremen 
are being assigned all of the longshore work except the 
work performed at one hatch or gear, or the work being 
performed in the handling of certain cargoes requiring the 
use of two gears, such as piling, poles, logs, ete. 


19.132 On each call of a steam schooner operating Class 
A: at any port the employer assigns the vessel’s members 
of the deck department (hereinafter referred to as ‘‘sailor 
gang’’) to one hatch selected for reasons of good ship 
operations. During such call the sailor gang is shifted out 
of that hatch [81] to handle cargo at another hatch only 
as stated above in 19.131 or when sufficient longshoremen 
are not available. For the purposes herein, San Francisco 
is one port and the East Bay is one port. 


19.133 Gear up or down and hatches off or on by the 
sailors is permitted on Class A vessels. The time for start- 
ing longshoremen shall not be delayed beyond the regular 
starting time for starting a shift in order to permit sailors 
to do such work. 


19.134 Tidewater ports that have a working arrange- 
ment which depends on conditions of the tide rather than 
the hours of the day should define such practices by a local 
working rule or rules, and until they are placed in writing 
such past practices shall continue. 
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19.14 LSM-type vessels are Class A provided that long- 
shoremen perform the following work at all times they are 
available: two hook-on men, one utility man, one hatch 
tender and, subject to 1.3, one crane operator, both in load- 
ing and discharging. Longshoremen shall perform work 
aboard these vessels only when called upon to do so. 


19.15 When an employer fails to assign sufficient work 
to longshoremen at any hatch or hatches to meet the 
qualifications for Class A, then a vessel is Class B and in 
connection therewith longshoremen shall perform work 
aboard ship only when called upon to do so. 


19.151 A vessel may switch from Class A to Class B 
or from Class B to Class A on an hour by hour basis. 


[82] 19.2 No arbitrator may consider or determine any 


issue regarding the scope of work of longshoremen or 
others to perform cargo work on steam schooners or make 
any decision denying the right of crew members to perform 
such cargo work, but the arbitrators may determine any 
other question or issue arising in connection with the steam 
schooner trade, including issues arising under Section 11 
and issues regarding classifications A and B. 


[83] SECTION 21 


WetrareE, Pension, MECHANIZATION AND 
MopernizaTion Pians 


21.1 The parties hereto have agreements on the subjects 
of Welfare, Pensions and on Mechanization and Moderniza- 
tion for longshoremen covered by this Agreement as set 
forth in the Second Amended IUWU-PMA Welfare Agree- 
ment and ILWU-PMA Welfare Fund—Declaration of 
Trust, the First Amended ILWU-PMA Pension Agreement 
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and ILWU-PMA Pension Fund—Declaration of Trust, the 
ILWU-PMA Supplemental Agreement on Mechanization 
and Modernization and the Trust Indentures established 
under the IUWU-PMA Mechanization and Modernization 
Plan. 


[84] SECTION 22 


Moprrication 


22.1 No provision or term of this Agreement may be 
amended, modified, changed, altered or waived except by 
a written document executed by the parties hereto. 


22.2 All joint working and dispatching rules shall remain 
in effect unless changed pursuant to Section 15. All other 
restrictions on the employer or longshoremen that are in 
conflict with the provisions of this Agreement are null and 
void. 


22.3 The parties agree to meet for the purpose of codify- 
ing their agreement with respect to the subject matter cov- 
ered in arbitrators’ awards and rulings of the Joint Coast 
Labor Relations Committee. The parties will incorporate 
that agreement into the Pacific Coast Longshore Agree- 
ment at a time and in a manner to be agreed to by the 
parties, 
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[85] Ix Wiryess Wuenreor, the parties hereto have 
signed this Agreement setting forth their agreement signed 
May 9, 1962 as modified on June 22, 1962. 


Paciric MariTIME 
ASSOCIATION 
on behalf of its members. 
INTERNATIONAL 
LonGSHOREMEN’S AND 
WarEHOUSEMEN’S 
Union 
on behalf of itself and each 
and all of its longshore locals 
in California, Oregon and 
Washington and all employ- 
ees performing work under 
the scope, terms and condi- 
tions of this Agreement. 


/s/ J. Paul St. Sure 
/s/ J. A. Robertson 


/s/ Harry Bridges 
/3/ H. J. Bodine 
/s/ L. B. Thomas 


(Exh. 4, 86-87) 
453a 


Exhibit 4 
[86] Wacr Scuepute 1962-1963* Base Rate 


First and Second Shifts Third Shift 
T OT 1% OT 0-5Hrs 6th Hr 


4.59 6.885 5.51 8.265 
4.74 7.11 5.66 8.49 
4.89 7.335 5.81 8.715 
5.04 7.56 5.96 8.94 
5.265 7.90 6.185 9.28 
5.79 8.685 6.71 10.065 
5.865 8.80 6.785 10.18 
6.39 9.585 7.31 10.965 
9.18 13.77 10.10 15.15 


[87] Wace Scuepute 1962-1963*  15¢ Sxmu 


First and Second Shifts Third Shift 
ih OT 1% OT  0-5Hrs 6th 


r 


4815 7,22 5.78 8.67 
4.965 7.45 5.93 8.895 
5.115 7.67 6.08 9.12 
5.265 7.90 6.23 9.345 
5.49 8.235 6.455 9.68 
6.015 9.02 6.98 10.47 
6.09 9.135 7.055 10.58 
6.615 9.92 7.58 11.37 
Explosives .... 6. 9.405 14.11 10.37 15.555 


* Effective 8:00 A.M. July 30, 1962—8:00 A.M. June 17, 1963 
**Penalty Cargo List follows Wage Schedules 
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[88] Wace ScHEDuLe 1962-1963 * 


First ants Second ase 
T 1% 0 


7.335 
7.56 
7.785 
8.01 
8.35 
9.135 
9.25 
6. 69 10.035 
9.48 14.22 


[89] Wace ScHEDULE 1962-1963° 


First and Second ra 
T OT 1% 0 


4.965 7.45 

5.115 = 7.67 

5.265 7.90 

5.415 8.12 

5.64 8.46 

6.165 9.25 

6.24 9.36 

: 6.765 10.15 
Explosives ... 6. 9.555 14.33 


20¢ Sxruy 


Third Shift 


5 Hrs 


5.87 
6.02 
6.17 
6.32 
6.545 
7.07 
7.145 
7.67 
10.46 


6th Hr 


8.805 
9.03 
9.255 
9.48 
9.82 
10.605 
10.72 
11.505 
15.69 


25¢ Sxm. 


Third Shift 


0-5 Hrs 
5.96 
6.11 
6.26 
6.41 
6.635 
7.16 
7.235 
7.76 

10.55 


6th Hr 


8.94 
9.165 
9.39 
9.615 
9.95 
10.74 
10.85 
11.64 
15.825 


* Effective 8:00 A.M. July 30, 1962—8:00 A.M. June 17, 1963 


**Penalty Cargo List follows Wage Schedules 
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[90] Wace Scueputrz 1962-1963" 30¢ Samu 


First and Second Shifts Third Shift 

Be OT 1% OT  0-5Hrs 6th Hr 
5.04 7.56 6.05 9.075 
5.19 7.785 6.20 9.30 
5.34 8.01 6.35 9.525 
5.49 8.235 6.50 9.75 
5.715 8.57 6.725 10.09 
6.24 9.36 7.25 10.875 
6.315 9.47 7.325 10.99 
6.84 10.26 7.85 11.775 
9.63 14.445 10.64 15.96 


[91] Wace Scuepurz 1962-1963* 40¢ Sxmx 


First and Second Shifts Third Shift 
T OT 1% OT 0-S5Hrs 6th Hr 


5.19 7.785 6.23 9.345 
5.34 8.01 6.38 9.57 
5.49 8.235 6.53 9.795 
5.64 8.46 6.68 10.02 
5.865 8.80 6.905 10.36 
6.39 9.585 7.43 11.145 
6.465 9.70 7.505 11.26 
6.99 10.485 8.03 12.045 
Explosives ... 9.78 14.67 10.82 16.23 


* Effective 8:00 A.M. July 30, 1962—8:00 A.M. June 17, 1963 
**Penalty Cargo List follows Wage Schedules 
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[92] Wace Scuepute 1963-1964" Base Rare 


First and Second Shifts Third Shift 
T OT 14% OT 0-5Hrs 6th Hr 


4.785 7.18 5.74 8.61 
4.935 7.40 5.89 8.835 
5.085 7.63 6.04 9.06 
5.235 = 7.85 6.19 9.285 
5.46 8.19 6.415 9.62 
5.985 8.98 6.94 10.41 
6.06 9.09 7.015 10.52 
6.585 9.88 7.54 11.31 
Explosives .... 6. 9.57 14.355 10.525 15.79 


[93] Wace ScHEDULE 1963-1964" 15¢ Sxm 


First and Second Shifts Third Shift 
ey OT 


14% OT 0-5 Hrs 6th Hr 


5.01 7.515 6.01 9.015 
5.16 7.74 6.16 9.24 
5.31 7.965 6.31 9.465 
5.46 8.19 6.46 9.69 
5.685 8.53 6.685 10.03 
6.21 9.315 7.21 10.815 
6.285 9.43 7.285 10.93 
6.81 10.215 7.81 11.715 
Explosives .... 9.795 14.69 10.795 16.19 


* Effective 8:00 A.M. July 30, 1962—8:00 A.M. June 17, 1963 
**Penalty Cargo List follows Wage Schedules 
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[94] Wace Scuepute 1963-1964" 20¢ Sxnz 


First and Second Shifts Third Shift 
T OT 1% OT 0-5Hrs 6th Hr 


5.085 7.63 6.10 9.15 
5.235 7.85 6.25 9.375 
5.385 8.08 6.40 9.60 
5.535 8.30 6.55 9.825 
5.76 8.64 6.775 10.16 
6.285 9.43 7.30 10.95 
6.36 9.54 7.375 11.06 
6.885 10.33 7.90 11.85 
9.87 14.805 10.885 16.33 


[95] Wace Scuepute 1963-1964*  25¢ Sxmu 


First and Second Shifts Third Shift 
ay OT 1% OT rs th 
5.16 7.74 i 9.285 
5.31 7.965 . 9.51 
5.46 8.19 i 9.735 
5.61 8.415 H 9.96 
5.835 8.75 7 10.30 
6.36 9.54 ; 11.085 
6.435 9.65 F 11.20 
A 6.96 10.44 A 11.985 
Explosives .... 9.945 14.92 16.46 


* Effective 8:00 A.M. July 30, 1962—8:00 A.M. June 17, 1963 
**Penalty Cargo List follows Wage Schedules 


Hr 
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[96] Wace ScHEDULE 1963-1964°  30¢ Sam 


5.235 7.85 
5.385 8.08 
5.535 =: 8.30 
5.685 8.53 
5.91 8.865 
6.435 9.65 
6.51 9.765 
7.035 10.55 
Explosives .... 6. 10.02 15.03 


[97] Wacr Scuepute 1963-1964° 


First and Second Shifts Third Shift 
ny OT 


1% OT 0-5Hrs 6th Hr 


5.385 8.08 6.46 9.69 
5.535 ~—- 8.30 6.61 9.915 
5.685 8.53 6.76 10.14 
5.835 8.75 6.91 10.365 
6.06 9.09 7.135 10.70 
6.585 9.88 7.66 11.49 
6.66 9.99 7.735 11.60 
7.185 10.78 8.26 12.39 
Explosives .... 6. 10.17 15.255 9=«11.245S 16.87 


* Effective 8:00 A.M. July 30, 1962—8:00 A.M. June 17, 1963 
**Penalty Cargo List follows Wage Schedules 
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[98] Wace Scuepute 1964-1965 Base Rare 

First and Second Shifts Third Shift 
ST OT 1% OT 5 Hrs 6t 

4.98 7.47 5.975 8.96 

5.13 7.695 6.125 9.19 

5.28 7.92 6.275 9.41 

5.43 8.145 6.425 9.64 
5.655 8.48 6.65 9.975 

6.18 9.27 7.175 10.76 
6.255 9.38 7.25 10.875 


6.78 10.17 7.775 = 11.66 
9.96 14.94 10.955 16.43 


h Hr 


[99] Wace Scuepute 1964-1965 15¢ Sxmz 


First and Second Shifts Third Shift 
ST OT 140T 0O5Hrs 6th Hr 


9.37 


Explosives .... 


* Effective 8:00 A.M. July 30, 1962—8:00 A.M. June 17, 1963 
**Penalty Cargo List follows Wage Schedules 
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[100] Wace ScHepure 1964-1965" 20¢ Sxnu 


First and Second Shifts Third Shift 
OT 140T 05Hrs 6th Hr 


5.28 7.92 6.335 9.50 
5.43 8.145 6.485 9.73 
5.58 8.37 6.635 9.95 
5.73 8.595 6.785 10.18 
5.955 = 8.93 7.01 10.515 
6.48 9.72 7.535 11.30 
6.555 = - 9.83 7.61 11.415 
: 7.08 10.62 8.135 12.20 
Explosives .... 6. 10.26 15.39 11.315 16.97 


[101] Wace Scuepure 1964-1965* 25¢ Sxmx 


First and Second Shifts Third Shift 
ST OT 14Z40T 05Hrs 6th Hr 


5.355 = 8.03 6.425 9.64 

5.505 8.26 6.575 9.86 

5.655 8.48 6.725 10.09 

5.805 8.71 6.875 10.31 

6.03 9.045 7.10 10.65 

6.555 = 9.83 7.625 11.44 

6.63 9.945 7.70 11.55 

2 7.155 10.73 8.225 12.34 

Explosives .... 6. 10.335 15.50 11.405 = 17.11 


* Effective 8:00 A.M. July 30, 1962—8:00 A.M. June 17, 1963 
**Penalty Cargo List follows Wage Schedules 
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[102] Wace Scuepure 1964-1965*  30¢ Sxnz 


First and Second Shifts Third Shift 
ST OT 14Z0T 05Hrs 6th Hr 


5.43 8.145 6.515 9.77 
5.58 8.37 6.665 10.00 
5.73 8.595 6.815 10.22 
5.88 8.82 6.965 10.45 
6.105 9.16 7.19 10.785 
6.63 9.945 7.715 = 11.57 
6.705 10.06 7.79 11.685 
7.23 10.845 8.315 12.47 
10.41 15.615 11495 17.24 


[103] Wace ScHepute 1964-1965" 40¢ Sxmu 


First and Second Shifts Third Shift 
ST OT 140T 0-5Hrs 6th Hr 


5.58 8.37 6.695 10.04 
5.73 8.595 6.845 10.27 
5.88 8.82 6.995 10.49 
6.03 9.045 7.145 10.72 
6.255 9.38 7.37 11.055 
6.78 10.17 7.895 11.84 
6.855 10.28 7.97 11.955 
7.38 11.07 8495 12.74 
Explosives .... 7.04 10.56 15.84 11.675 = =17.51 


* Effective 8:00 A.M. July 30, 1962—8:00 A.M. June 17, 1963 
**Penalty Cargo List follows Wage Schedules 
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[104] Pewaury Carco List 


10¢ PewnaLty 


Following specified commodities in lots of 25 tons or more: 


Alfalfa Meal. 

Bones, untreated or offen- 
sive, in sacks. 

Borate (Razorite) when 
packed in cloth containers 
with no inner lining. 

Calcine Coke. 

Caustic Soda in drums. 

Celite and Decalite in sacks. 

Coal in sacks. 

Cement. 

Creosote when not crated. 

Creosoted wood products un- 
less boxed or crated. 

Fertilizers, following, in 
bags: 

Tankage, animal, fish, fish- 
meal, guano, blood meal 
and bone meal. 

Glass, broken, in sacks. 

Green hides. 

Herring, in boxes and bar- 
rels. 

Tron blisters, molded, from 
Europe. 

Lime, in barrels and loose 
mesh sacks. 

Lime, dehydrated, in sacks. 


Lumber, logs and lumber 
products loaded out of 
water. 

Lumber, chemically treated, 
uncrated. 

Lumber, freshly painted and 
paint is wet. 

Meat scraps, in sacks. 

Nitrate, crude, untreated in 
sacks. 

Ore, in sacks. 

[105] Phosphates, crude, un- 
treated, in sacks (Not con- 

sidered treated by the mere 
process of grinding). 

Pig Iron, rough piled, when 
hand handled. 

Plaster, in sacks without in- 
ner containers. 

Refrigerated Cargo: Handl- 
ing and stowing refrigera- 
tor space: meats, fowl and 
other similar cargoes to be 
transported at tempera- 
tures of freezing or below 
in boxes. 

(In lots 25 tons or more, 
or if job lasts one hour or 
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more, penalty to apply on 
all time worked on refrig- 
erator cargo.) 

Rubber, Baled, Covered with 
Tale: To be paid to the 
gang actually handling this 
commodity including the 
deck men, front men, jit- 
ney driver and the dock- 
men working as part of the 
gang. If another gang is 
working in the same hatch 
on a non-penalty commod- 
ity, the ship gang members 
of said gang shall likewise 
be paid the penalty pro- 
vided the holdmen of such 
gang are working the 
same deck or compart- 


ment as the gang handling 
the baled rubber covered 
with tale. 

Sacks: Loading only and to 
apply to the entire loading 
operation where table or 
chutes are used and the 
men are handling sacks 
weighing 120 pounds or 
over on the basis of one 
man per sack. 

Salt blocks in sacks. 

Scrap meal in bulk and bales 
excluding rails, plates, 
drums, car wheels and 
axles, 

[106] Soda ash in bags 

Sulphur, dehydrated, in 
sacks, 


Cargoes leaking or sifting due to damage 
or faulty containers: 


Cottonseed meal in sacks. 
Analine dyes. 
Bichromate of soda in sacks. 


Fish oil, whale oil and Ori- 
ental oils in drums, bar- 
rels or cases. 

Lamp Black. 

Tapioca Flour. 


Working in cramped space: 


Holdmen only—All paper 
and pulp in packages 
weighing 300 pounds or 
over per package only 


when winging up and 
when stowing in fore 
peaks, after peaks and 
special compartments 
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loading cargo in hold on 
top of bulk grain (b) cov- 
ering logs or piling with 
lumber products; paid to 
siderunners when used. 


other than regular cargo 
spaces. (This does not 
apply to rolls.) 

When there is less than six 
feet of headroom (a) 


20¢ Penaity 
Shoveling—All commodities Creosoted products out of 


except those earning high- water — Holdmen and 
er rate. boom men only. 


[107] 30¢ Pexatry 
Bulk Grain—Boardmen only. Bulk Phosphate Rock. 
45¢ PEnaLry 
Bulk: Sulphur, Soda Ash, and Crude untreated Potash. 
80¢ PenaLty 
Bulk Bones, untreated or offensive. 


85¢ PenaLty 


Damaged cargo: 


Cargo badly damaged by Cargo damaged from causes 


fire, collision, springing a 
leak or stranding, for that 
part of cargo only which 
is in a badly damaged or 
offensive condition. 


other than those enumer- 
ated above, shall, if in- 
spection warrants, pay the 
damaged cargo rate or 
such other rate deter- 


465a 
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mined by the Port Labor 
Relations Committee for 
handling that part of the 
cargo only which is in a 
badly damaged or offen- 
sive condition. This pro- 
vision shall apply only to 


individual consignments 
which are damaged and 
shall not empower any 
committee to add to or de- 
tract from penalty cargo 
rates herein specified. 


[108] $1.20 Pewaury 


Working hatch when fire burning or cargo smoldering in 


hatch. 


EXpLostves 


When working Class A ex- 
plosives as defined by In- 
terstate Commerce Com- 
mission regulation (Top- 
ping’s Manual) all men 
working in connection with 


a ship which is loading 


explosives are to receive 
the penalty during such 
time as explosives are 
actually being worked. 
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(1] January 4, 1961 


Report or PMA Commirree on Work IMPROVEMENT 
Funp Contrisurions ProcepURES 


In General 


This is the report and recommendation of the special 
PMA Committee appointed to study the appropriate 
method of dividing the costs of the ILWU Modernization 
and Improvement Fund set forth in the Memorandum of 
Agreement with the ILWU of October 18, 1960. 

The amount to be raised is $5,000,000 per year for 
each of the years 1961 through 1965 and $2,500,000 for the 
period January 1, 1966, through June 30, 1966. The agree- 
ment with the Union leaves to the Association the method 


to be used in raising these amounts. In the negotiations it 
was made very clear to the Union that this question was 
to be a wholly internal PMA matter. The Committee 
recommends that the contributions to the Fund be raised 
on a cargo tonnage basis with an annual review by the 
Association to determine the equity of the formula as 
conditions change. 


Methods of Contributions Considered 


The Committee’s principal deliberations centered on 
three methods of contribution—(1) contributions based on 
straight time man-hours of each employer; (2) contribu- 
tions based on manifested cargo tonnage; (3) a combina- 
tion of (1) and (2). These methods are discussed in detail 
below. 

In addition to these methods of dividing the cost of the 
program, the Committee also discussed briefly several other 
methods which were finally discarded as not worthy of 
serious consideration. These included (a) raising part of 
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the Fund by a charge on a cargo tonnage moving in con- 
tainers and (b) dividing the cost of the Fund by a contribu- 
tion system based on specific [2] measurement of improve- 
ments in longshore productivity of each operator over a 
base year. 

The first of these was felt to inhibit unnecessarily the 
development of this particular type of labor-saving opera- 
tion and to penalize what is only one of many types of 
labor-saving techniques that are possible under the new 
agreement. 

The productivity improvement measurement method 
has much to commend it. It is, at least at first blush, 
precise in placing the burden of the Fund on those benefit- 
ing from it. It was felt, however, that it would be a cumber- 
some and over-elaborate method of dividing the cost of 
the Fund and one that would be difficult to administer. 
Concern was expressed, for example, over the difficulty of 
determining the source of the productivity improvement 
and whether it could be attributed to the new agreement or 
whether it arose from an external factor such as a new 
terminal. One of the principal objections to such a plan 
was the view that the establishment of such a measurement 
system could lead to a renewal by the Union at the con- 
clusion of the term of the present agreement of its demand 
for a share in the industry’s productivity ‘‘savings.’’ This 
was, in fact, the original demand of the Union when the 
negotiations which culminated in the Fund began. The 
Committee feels that PMA should avoid the establishment 
of an internal assessment system which is the very one the 
Union sought to impose on the industry and which, we are 
told, is still the position of several of the Union’s influential 
leaders. 
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The Man-Hour versus the Cargo Tonnage Method 


One of the principal methods proposed for the distribu- 
tion of the cost of the Fund is one based on the number of 
hours of contract employment [3] given by each PMA 
employer. (It was assumed that these would be straight- 
time man-hours computed in the same manner as in the 
present PMA dues computation.) Most PMA funds, such 
as for pension, welfare and vacation benefits, are presently 
raised in this manner. To base the contributions on man- 
hours would, in effect, be to equate the Fund with wages. 
Some of the members of the Committee felt that the Fund 
was at least in part in payment for an agreement that 
would relieve all elements of the industry from contract 
work restrictions and should, therefore, be paid for on a 
wage basis since all operators can benefit from this aspect 
of the agreement. 

The majority of the Committee, however, was of the 
view that the over-all intent of the agreement was to give 
the operators the freedom, each in its own way, to reduce 
the number of man-hours needed to load and discharge 
their cargo tonnage. They were struck by the inequity of a 
contribution formula based on man-hours which would 
provide for a decreasing percentage of the total contribu- 
tions to the Fund by the operators which made greatest 
use of and received the greatest benelit from the new agree- 
ment. Thus, a hypothetical operator which could fully 
mechanize because of the freedom of operation permitted 
by the agreement would, if it eliminated all of its man- 
hours, pay nothing to the Fund that madt its labor-saving 
possible. Even worse, such an operator would be sub- 
stantially contributing to the loss of work opportunity of 
the ILWU work force. It is the fear of loss of work that 
has been the main impetus for the Union’s insistence on 
obtaining this agreement and will undoubtedly be the 
principal ground for continuation or supplementation of 
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the Fund in future bargaining. Yet such an operator who 
would have aggravated the loss of work problem would 
make the least contribution to the Fund whose origin and 
existence is based on that problem. 

[4] If all operators had an equal opportunity to make 
man-hour savings under the new agreement, there would 
be no serious objection to a man-hour method. Then it could 
be said that since each operator has an equal opportunity 
to shed man-hours and to reduce its share of the Fund 
contributions, it would have only itself to blame if it fell 
behind in the race to get rid of man-hours. But there is 
not an equality of opportunity for the inauguration of man- 
hour savings methods. Some steamship operators are en- 
gaged in trades where because of the types of cargo, multi- 
port operations or other operational problems involved, it 
is more difficult or less economically feasible to put into use 
labor-savings devices or techniques than in trades more 
suited to such methods. 

It is argued, in favor of the man-hour approach, that the 
fact that an operator can reduce his share of the cost of 
the Fund by getting rid of man-hours makes such a method 
of contribution itself an important incentive to progress 
and efficiency in our industry. The Committee has taken 
the view, however, that the much larger savings of the 
cost of the man-hours themselves that'are eliminated by 
taking advantage of the freedoms given by the new agree- 
ment are by all odds the prime incentive for labor-saving 
efforts and that the method of division of the cost of the 
Fund itself would not be a material influence. In short, 
the incentive factor that the method of contribution to 
the Fund represents is so minor that ‘t should not interfere 
with the establishment of a contribution system that is 
equitable. 

The elimination of both a man-hour formula and of a 
productivity improvement measurement method as bases 
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for Fund contributions leaves a formula based on cargo 
tonnage as the best remaining method of dividing the 
cost of the new agreement. This is the method the Com- 
mittee recommends be adopted though admittedly it is a 
rough-and-ready way to divide the cost. [5] it lacks the 
precision of the productivity measurement method, for 
example. But it does divide the contribution on the basis 
of one form of measurement of volume of cargo-handling 
activity without being subject to the objectionable feature 
of the man-hour formula in which contributions are made 
jn inverse proportion to realization of benefits from the 
new agreement. 

The tonnage formula recommended by the majority of 
the Committee would be the same as the present tonnage 
formula used for the computation of a portion of the PMA 
dues. In this formula, bulk cargo tonnage is counted at 
one-fifth the value of general cargo tonnage. The tons are 
revenue tons—weight tons of 2,000 pounds, measurement 
tons of 40 cubic feet, and lumber at 1,000 board feet per 
ton. The cargo is that manifested for loading or discharging 
at Pacific Coast ports. Special rules apply to coastwise 
and transshipped cargo. The payments would be made 
by the employers of ILWU that is subject to the agreement. 


Some Objectionable Features of the Tonnage Formula 


There are some aspects of the tonnage formula that 
are objectionable. The majority of the Committee feels 
that these problems are less serious than those that would 
be created by adoption of the other alternative formulae, 
however. 

Under a tonnage formula, all operators would be re- 
quired to contribute to the cost of the new agreement. While 
it can be argued that this will force operators to contribute 
who expect to gain little advantage from the agreement, it 
is the view of the Committee that all operators should 


(Exh. 5-A, 5-6) 
47a 


Exhibit 5-A 


contribute to the Fund on some basis because of the poten- 
tial benefit that is available, in some degree at least, for 
all under the work restriction removal provisions of the 
agreement. Operators who expect to gain only small [6] 
benefit from the new agreement can, under the tonnage 
method, at least assure themselves that their contribution 
will not grow in future years as other more fortunately- 
situated operators begin eliminating substantial numbers 
of man-hours. The only alternative system that would 
meet the needs of such operators would be one measuring 
productivity. The objections to such a system have been 
discussed earlier in this report. 

It has been suggested that adoption of the tonnage 
formula will create a poor precedent for future collective 
bargaining on mechanization and removal of work restric- 
tions. It is true that the industry would not want a specified 
tonnage assessment permanently established by agreement 
with the Union as a charge on all future cargo tonnage. This 
would be an irrational and unconscionable arrangement 
that would build an ever-increasing fund as total Pacific 
Coast cargo tonnage increases through natural economic 
forces. But the formula the Committee is proposing is an 
internal one, not one agreed to with the Union, and, even 
more important, is one that raises an agreed sum of money 
for an agreed period of time. If any additional fund is 
to be raised after the conclusion of this agreement, both 
the amount and the duration of that arrangement will have 
to be negotiated. The fact that the present Fund would 
be raised internally by PMA on a tonnage basis is not 
felt by the majority of the Committee to be a sufficiently 
influential or dangerous precedent for such future bargain- 
ing as to warrant its abandonment. This is particularly 
true since the Union has never urged a tonnage formula 
as a means of paying for the Fund. 

It should also be pointed out that a man-hour or com- 
bination man-hour tonnage formula, or any other formula 
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we might adopt, is equally subject to the same danger of 
being taken over some day by the Union. The assumption 
by [7] the Union at the end of the present agreement of 
a man-hour formula as the basis for the industry’s pay- 
ments to the Fund, together with a demand to pay an in- 
creased total dollar amount per year to the Fund (which 
might well be demanded if there were a dramatic reduc- 
tion in man-hours in the industry in the next five years), 
would be a disaster to those operators who could not achieve 
substantial man-hour savings. The greater part of the 
burden of the expanded Fund would fall on them. If there 
is any risk of a ‘‘take-over’’ by the Union of the internal 
contribution formula we now adopt, it is the Committee’s 
view that a formula using a man-hour basis would be the 
most dangerous from this standpoint of all. Only if the 
same dollar amount of contribution per man-hour were 
retained, could a Union ‘‘take-over’’ of the man-hour 
formula be relatively harmless and even then it would have 
the inherent inequity between members described previ- 
ously. 

Another problem created by a tonnage formula is that 
it fails to charge cargo-handling activities in terminal 
operations for the benefits those operations will receive 
under the new agreement. The Committee concluded, how- 
ever, that virtually all of this cago is cargo that has been 
taken from a vessel or is destined for loading to a vessel. 
(It is estimated that only a small fraction of 1% of the 
total Pacific Coast cargo tonnage handled by longshore 
labor has not come from a vessel or is not destined for a 
vessel.) Thus, in most instances a charge against this ton- 
nage would be a needless duplication of the proposed charge 
on manifested tonnage with the ultimate cost falling on 
the steamship operator in any event. Though there may be 
some few inequities in special circumstances arising from 
the proposed plan, it must be recognized that even greater 
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inequities arise from the adoption of the alternative man- 
hour formula. 

[8] The entire lump sum benefits portion of the new 
agreement has Federal income tax problems under the ap- 
plicable regulations, whatever contribution formula we 
adopt. It may be, however, that these serious problems are 
somewhat aggravated by a tonnage formula instead of a 
man-hour formula. The elimination of the tonnage form- 
ula will not, of itself, cure the problem, however. It will 
be some time before these tax problems are resolved. The 
Committee believes that the contribution formula the As- 
sociation wishes to adopt, whatever it may be, should be 
put into effect. If it later appears that the elimination of 
that formula will help solve these tax problems, the form- 
ula could be converted retroactively to another with little 
more than some staff computation work and some payments 


adjustments, provided counsel moves to resolve the tax 
issue before the end of 1961. The Committee, after dis- 
cussion with counsel, does not consider this tax factor a 
controlling one. 


The Combination Man-Hour and Tonnage Formula— 


The final vote of the Committee was not between a ton- 
nage and a man-hour formula but instead between a ton- 
nage formula and one based on a combination of tonnage 
and man-hours. The most frequently discussed combina- 
tion is that now employed for the determination of the on- 
shore portion of the PMA dues, (This is presently on an 
approximately 60% man-hour and 40% tonnage basis.) One 
of the principal arguments for this formula is that it would 
camouflage the method of contribution to the Fund so that 
it couldn’t be pre-empted by the Union in future negotia- 
tions as the means of determining what the Union should 
get. It also contained a partial man-hour assessment to 
meet the demands of those who feel that at least that portion 
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of the new agreement covering removal of work restrictions 
should be paid for on a man-hour basis. 

[9] The majority of the Committee rejected this type of 
formula, however, on the theory that since, as indicated 
above, the entire purpose of the new agreement was to gain 
freedom to eliminate man-hours, whether by containeriza- 
tion, removal of work restrictions or otherwise, a formula 
that even in part would reduce the contributions of those 
getting increased benefit from the plan would be, even to 
that extent, inequitable. 

A report of a minority of the Committee urging adop- 
tion of this formula accompanies this report. 


Annual Review— 


In addition to the recommendation of the adoption of a 
tonnage formula made by the majority of the Committee, 


the entire Committee recommends an annual review by the 
Association of the contribution formula at the end of each 
of the calendar years in which the agreement is in effect. It 
is entirely possible that great changes in labor-saving tech- 
niques, tonnage and factors not foreseen at this time. could 
cause the recommended formula to work a hardship on seg- 
ments of the industry. Such annual reviews could lead to 
amendment of the formula to prevent the continuation of 
any such inequities that may develop. 


Com™irree on Work Improvement Funp 
Contrrrvurion ProcepURES 


By Perez N. Tzicz, 
Chairman 
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[1] Sraremenr or Mrnorrry Opryion 
ow ILWU Fouyprixe 


This statement summarizes the minority viewpoint of 
the sub-committee of the Coast Steering Committee charged 
with recommending methods for allocating among PMA 
member companies payments due under the IUWU modern- 
ization and improvement agreement. 

Throughout the committee discussions the basic point in 
question was simply the relative merits of an allocation 
scheme based on tonnage handled versus one based on man- 
hours used. At the last meeting of the committee a vote was 
taken which resulted in a 4 to 2 majority in favor of the 
tonnage basis of payment allocation. It is the minority opin- 
ion that equitable allocation of payments among all member 
companies cannot be accomplished on the basis of either 
tonnage or man-hours alone and that instead a combination 
of these two measures is needed whereby part of the fund 
would be accumulated by tonnage assessments and part by 
man-hour assessments. As an integral part of this opinion 
it is further recommended that the funding be started in 
proportion 40% from tonnage and 60% from man-hours, 
and that every six months this proportionality be subject 
to formal PMA review to correct inequities that will become 
apparent as we gain experience and data on performance 
and cost changes under the new agreement. 

In support of this minority recommendation the follow- 
ing points are offered for consideration by the PMA Coast 
Steering [2] Committee: 


(1) Funding on the basis of tonnage alone is in conflict 
with one of the basic agreed-on principles which guided 
negotiations for the modernization and improvement fund. 
This agreement recognized that there were many kinds of 
improvements available to the industry such as improved 
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docks, better terminal facilities, more effective supervision, 
better planning, improved ship designs, etc., which did not 
involve ILWU participation or concurrence and therefore 
did not ineur any industry responsibility to the union. 
Largely for this reason the industry firmly rejected the 
union’s proposal for a tonnage tax, pointing out that such 
a tax would contain an appreciable amount of un-earned 
tribute to the union and a significant penalty on manage- 
ment incentive. That we are now talking only about an 
intra-industry allocation scheme in no way changes the basic 
principle involved. Assessment on the basis of tonnage 
alone would still result in unfair discrimination against 
those management prerogatives that have no direct rela- 
tionship to the objectives of the fund. 


(2) Another guiding principle throughout the moderni- 
zation and improvement negotiations was that mechaniza- 
tion and methods improvements could not be isolated from 
each other and their relative contributions to labor saving 
neatly measured. Nor could different companies adapt to 
or participate in specific innovations in any uniform way. 
For this reason the industry strongly resisted union pres- 
sures to [3] categorize specific improvement opportunities 
and instead insisted on a general buy-out of restrictive 
practices consistent with safe and humane working condi- 
tions. With this general approach it was agreed that all 
PMA members would have ample opportunity to share in 
some degree the benefits to be derived from the fund. In 
particular it is clear that all users of ILWU labor have 
something to gain from the elimination of restrictive work 
practices, whereas the opportunities for outright mechaniza- 
tion can be expected to vary widely from company to com- 
pany. Assessment on either a pure tonnage or a pure man- 
hour basis would ignore these basic facts. For example 
there are many users and uses of ILWU man-hours that 
would not be covered under the tonnage reports to PMA 


(Exh. 5-B, 3-4) 
4T7a 


Exhibit 5-B 


which include only tons handled into and out of a port by 
member companies on a one-time basis. Thus the appreci- 
able fraction of long-shore labor used in terminal and dock 
work or in cargo re-handling for operators’ convenience 
would be participating in the fund free of cost to the em- 
ployers of this labor. Under the tonnage assessment this 
cost would have to be spread over those employers report- 
ing PMA tonnages, rather than be borne by the direct em- 
ployer who has the most immediate opportunity to benefit 
from the improvements the fund is paying for. Similarly, 
an all-manhour assessment would ignore differences in 
labor-saving opportunity, but since no one is recommending 
this form of assessment it need not be discussed [4] further 
here. The point is that a combination tonnage-manhour as- 
sessment avoids the inequities of either one alone and in 
addition conforms to the original intent in the negotiations. 


(3) Inherent in the funding agreement itself is an argu- 
ment favoring the combination tonnage-manhour assess- 
ment. By specific agreement with the union the total fund 
will be accumulated in two separate and distinct parts: one 
at a rate of $2,000,000 per year to cover the guaranteed 
wage portion of the contract, and one at a rate of $3,000,000 
per year to cover death and disability and supplemental re- 
tirement benefits. Since the first of these is insurance 
against a too-rapid loss in work opportunity, it is incon- 
ceivable that those companies who are most successful in 
reducing their labor requirements should contribute in de- 
creasing proportion to the cost of this insurance. Clearly 
this is a case where the man-hour assessment would be in- 
equitable and the tonnage assessment appropriate. On the 
other hand, the benefits portion of the total fund is to take 
care of career longshoremen as they drop out of the work- 
force at or near the normal rate of attrition. These men 
have been in the workforce because of the demands or tol- 
erance of everyone employing JLWU labor and they are 
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therefore the responsibility of all companies who have been 
employing this labor in the past whether or not this employ- 
ment can be directly related to incoming or outgoing cargo 
[5] on ships. For this portion of the fund then it seems 
clear that a man-hour assessment would be appropriate and 
equitable. This reasoning leads to the 40-60 ratio for tons 
and man-hours mentioned in the minority recommendation. 


(4) On the matter of judging the equity of a tonnage 
versus a combination tonnage-manhour assessment it is un- 
fortunately true that adequate data do not exist for a direct 
comparison of the two schemes. For this reason it is con- 
sidered ill-advised to move to an entirely new assessment 
scheme until we have gained some operating experience un- 
der the new contract. The present assessment scheme for 
support of PMA operations has for some time corresponded 
roughly to the combined tonnage-manhour ratio developed 
in paragraph 3 above and since no great inequities have be- 
come apparent under its use it seems reasonable to expect 
that a continuation of this formula for a trial period would 
not create any undue hardships. It is not the minority con- 
tention that this should necessarily be the ultimate formula 
but only that it is a workable one until equitable adjust- 
ments can be made in the light of more quantitative knowl- 
edge of the issues involved. 


(5) Initial use of the present PMA assessment formula 
has some significant minor advantages that should not be 
overlooked. In the first place the necessary reporting scheme 
already exists and is operating. A shift to an all-tonnage 
assessment would create a number of troublesome [6] prob- 
lems that cannot be evaluated at this time. For example, 
in the case of non-member companies, the union now sees 
that man-hour assessments are paid to PMA. No such ar- 
rangement exists for administering a tonnage collection. 
Presumably one could be developed but it would set the 
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dangerous precedent of placing a tonnage tax in union 
hands—the very thing we have told them we could not and 
would not do. 


(6) There are troublesome legal questions relating to 
the funding of benefits on a tonnage basis. There is no 
precedent for such funding and this is certain to create 
questions within Internal Revenue Service regarding the 
deductability of such contributions for tax purposes. Even 
if these questions can be ironed out it is likely that such 
contributions would have to be paid through stevedoring 
companies rather than directly to PMA. 

1/4/61 
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[1] Pactric Marirmme Association 
16 California Street 
Phone DOuglas 2-7973 
San Francisco 11, Cal. 


January 11, 1961 
To MEMBERS. 


At the Membership Meeting on Tuesday, January 10, 
1961, duly called by notice dated January 5, 1961, a vote was 
taken on the method to be used for contributions to the 
ILWU-PMA Modernization and Improvement Fund. 

The action taken by the Membership was as follows: 


“It was regularly moved and seconded that the 
majority recommendation of the Committee ap- 
pointed to propose a method for collection of the 
Fund, calling for a tonnage formula with bulk cargoes 
at one-fifth the general cargo rate, be adopted, with 
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the understanding that the method of collection will 
receive continued study and be presented to the 
Membership again in six months.”’ 


‘A secret ballot was taken and the vote was polled as 
follows: 
246—Yes 
74—No 
21—Withheld 
67—Absent 


Motion carried by a majority of the total voting strength 
of the Association Membership. 

[2] A vote was also taken on the recommendation of 
the Board of Directors that the Agreement dated October 
18, 1960, between the ILWU and PMA be ratified. This 


motion carried unanimously. 

The Treasurer will notify you as to the contribution 
rates and effective date. 

We call your attention to Section 3, Article XI of the 
Association’s By-Laws, reading as follows: 


«4 member who has not authorized or accepted 
in writing such contract, commitment or undertaking 
and who has not voted in favor of the approval 
thereof or the delegation of authority with respect 
to the particular terms thereof shall not be bound by 
such contract, commitment or undertaking, if such 
member resigns within seven (7) days after the date 
of the vote thereon, whether taken in advance of or 
during the negotiations, or subsequent to the drafting 
of the contract, agreement or commitment in final 
form and submission to the membership for ap- 
proval.”’ 

J. A. Roserrson, 
Secretary. 
JAR:ah 
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[1] Wixcuester Acencis, Ino. 
Steamship Agents and Brokers 
351 California Street 
San Francisco 4, Calif. 


January 17, 1961 
Pacific Maritime Association 
16 California Street 
San Francisco, California 


Attention: Mr. Paul St. Sure 


Re: Volkswagen Importations 
PMA Special Tonnage Assessment 


Gentlemen: 


We understand that to finance a mechanization and im- 
provement fund as recently agreed with the ILWU, the Pa- 
cific Maritime Association had adopted a special tonnage 
assessment of 27.5 cents per ton on general cargo and 5.5 
cents per ton on bulk cargo. We are informed that the PMA 
proposes to levy this assessment per ton weight or measure- 
ment as manifested and reported to the PMA during 1959. 

We are under instructions from our principals, Messrs. 
Volkswagenwerk, A. G. Shipping Department, Wolfsburg/ 
Hanover, West Germany, to protest the application by Pa- 
cific Maritime Association of an assessment on a measure- 
ment basis against the discharge of unboxed automobiles. 
Our principals and we share with the PMA the hope that 
the recently concluded agreement with the ILWU will re- 
sult in improvements of cargo-handling efficiencies and low- 
ering of the net costs thereof on the Pacific Coast. On the 
other hand, we can only conclude that the Directors of your 
Association were not aware of the discriminatory burden 
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which a measurement ton basis of this special tonnage as- 
sessment would imopse on the discharge of unboxed auto- 
mobiles, viz: 

On the premise that $12.50 per revenue ton is the current 
average discharge cost of packaged general cargo, a tonnage 
assessment of 27.5 cents per ton W/M represents an approx- 
imately 2.2% increase in cargo-handling expenses. On the 
other hand, a measurement assessment of 27.5 cents per 40 
cubic feet on typical shipments of unboxed Volkswagen 
autos represents an increase of more than 26% in the dis- 
charge costs of this commodity. 


[2] Illustration—Assuming shipment 50% VW sedans 
and 50% VW transporters with current discharge costs 
$10.45 per auto: 

Sedan Transporter Average 


Typical weight 1609 Ibs. 2447lbs. 2028 Ibs. 

‘¢ measurement 83tons 11.8tons 10.0 tons 
Assessment 27.5 cents 

per ton equals assess- 

ment per auto basis 

weight ton 2000+ $0.22 $0.336 $0.278 
Equivalent increased 

costs 2.1% 3.2% 2.7% 
Basis measurement ton 

40 eft. $2.28 $3.245 $2.76 
Equivalent increased 

costs 21.8% 31.0% 26.4% 


In view of the foregoing, it is requested that the Pacific 
Maritime Association reconsider the basis of the proposed 
tonnage assessment on the importation of unboxed foreign 
automobiles. We shall hold ourselves in readiness to dis- 
cuss this matter in further detail with your Directors if 
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you so desire. In the meantime, may we offer the following 
additional comments: 


1. Most of the Volkswagen movements to this Coast are 
effected in full cargo shipments in vessels under charter by 
Volkswagenwerk, A.G. Such vessels include timecharters 
or lumpsum FIO charters. Under timecharter, the auto 
manufacturer pays for the use of the vessel at a fixed rate 
per interval of time. Under the FIO charters, the freight 
is expressed as a lumpsum for a specific voyage. The time- 
charter hire or the lumpsum FIO freight gives to the char- 
terer the exclusive use of the vessel and is payable to the 
shipowner irrespective of the number of automobiles 
actually aboard. The manifest and bills of lading cover- 
ing such charter-ship movements reflect the number of 
autos and the weight in kilos. Because the freight is cov- 


ered by timecharter hire or lumpsum FIO freight for the 
use of the entire vessel, the manifest and bills of lading 
do not reflect any specific rate or total freight, such being 
covered by the notation ‘‘freight prepaid’’ or ‘‘freight as 
agreed.’’ 


2. In the Europe to Pacific Coast run the volume of 
cargo is rarely sufficient to fully utilize either the available 
deadweight or cubic of the Liners in this trade. Accord- 
ingly, cubic alone is not the criterion in establishing freight 
rates on those Volkswagen units which are lifted by the 
Liners to the Pacific Coast, and the contracts of affreight- 
ment between Volkswagenwerk, A.G. and the Liner com- 
panies involved are predicated on a lumpsum freight rate 
per auto. 


3. The practical insignificance of the actual measure- 
ment of unboxed VW autos is emphasized by the fact that 
the stevedoring rates for discharging the vessels chartered 
by Messrs. Volkswagenwerk, A.G. work out to [3] the same 
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unit-equivalent irrespective of whether it is a sedan model 
(1609 Ibs. and 333 cu. ft) or a transporter (average 2447 
Ibs. and 472 cu. ft.). Obviously, the automobile manu- 
facturer in Europe has had no control over the method of 
reporting to the PMA by the stevedore companies on this 
Coast. 


4. How a commodity is ‘‘manifested’’ or ‘‘freighted’’ 
is not necessarily an equitable criterion on which to base 
a tonnage assessment. For example, the Intercoastal ocean 
freight rate structure is all keyed to a weight basis; ac- 
cordingly, if the basis of ‘‘manifesting’’ were the sole key 
to the reporting and levying of a tonnage assessment, any 
automobiles in that trade would be assessed on a unit of 
2000 Ibs. 


5. The California State wharfage on unboxed auto- 


mobiles is based on a weight ton of 2000 pounds. 


6. As illustrated above, application of a measurement 
ton assessment against unboxed automobiles would impose 
upon the importation of this commodity a contribution to 
the ‘“‘mechanization and improvement fund”? at a level 10 
to 15 times greater than the like contribution with packaged 
general cargo. This distortion is further magnified by the 
expectation that some overall net savings may be effected 
through the mechanized handling of packaged general cargo, 
whereas at this juncture we do not visualize any practical 
application of mechanization to the discharge of unboxed 
autos. 

Your Directors must surely be aware of the diminishing 
sales in this country of most foreign autos—with the ex- 
ception of Volkswagens. The ability of our principals to 
maintain competitive standing with the American manu- 
facturers of ‘“‘compact cars’? is largely contingent upon 
holding down costs of production and delivery. The threat 


(Exh. 7, 3) 
485a 


Exhibit 7 


alone by PMA to attempt imposition of a 21% to 31% 
cargo-handling levy against the importation of Volkswagen 
autos injects a damaging instability to the sales potential 
of our principals, the extent of which damages can be 
measured by the current volume of Volkswagen imports 
to this Coast (approximately 30,000 units per year) and 
the long-term freighting contracts to which our principals 
are committed. 

In conclusion, we are compelled to request immediate 
action by the Pacific Maritime Association to remove the 
threat of tonnage assessment on a measurement basis 
against the importation of unboxed foreign automobiles. 
Failing timely and affirmative action by your Association, 
we shall have no recourse but to seek legal order to remove 
this overwhelming discrimination which is implicit in an 
attempted levy at a level 10 to 15 times greater than as- 


sessed on other general cargo. Furthermore, you may 
expect legal action against the Pacific Maritime Association 
for recovery of damages, suffered by Volkswagenwerk, A.G. 
and the distributors of these autos on the Pacific Coast, 
resulting from such restraint of trade. 


Very truly yours, 


Wrincuestrer Acencies, Inc.—As Agents 
/s/ Perer Curtis 
Peter Curtis, Vice President 


ce: Volkswagenwerk, A.G. 
Shipping Department 
Wolfsburg/Hanover, West Germany 
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[1] Marne Termmvars CoRPoRATION 


Cable Address ‘‘Marineterm”’ 


Contracting Stevedores & Terminal Operators 
March 1, 1961 


Mr. K. F. Saysette, Vice President & Treasurer 
Pacific Maritime Association 

16 California Street 

San Francisco, California 


Mechanization & Modernization 
Fund Collections 
Dear Mr. Saysette: 


We have been informed by Winchester Agencies, Inc., 
agents for Messrs. Volkswagenwerk, A. G. and by Water- 
man Corporation of California, agents for Walleniusrederi- 
erna, that they are refusing payment of the newly adopted 
Mechanization and Modernization Fund based on the mea- 
surement of automobiles discharged. 

Upon instructions from the principals’ offices in Wolfs- 
burg, Germany, and Stockholm, Sweden, they were advised 
that they feel that the placement of this assessment on a 
measurement basis is unjust and it increases the cost of 
handling by some 35%. 

We have informed them that we at Marine Terminals 
Corporation are merely following out the instructions set 
forth by the Board of Directors of the Pacific Maritime As- 
sociation and therefore are considered only a collection 
agency in this matter. 

They also have instructed their agents that if our rates 
are renegotiated and the assessment is placed in the rate, 
they will continue to deduct the 2714¢ per measurement 
ton. 
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We find ourselves in a very awkward position and wish 
to be advised of the committee’s decision on how automo- 
biles will be assessed and what stand we can take in demand- 
ing payment of this assessment. 


Very truly yours, 
Ellett G. Horsman, 


Enterr G. Horsman, 
Vice President. 
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[1] March 3, 1961 


Mr. J. Paul St. Sure 

Pacific Maritime Association 
16 California Street 

San Francisco 11, California 


Dear Paul: 


The Committee on Work Improvement Fund Contribu- 
tions Procedures has considered the communications en- 
closed with your letter of January 24, 1961, and similar let- 
ters subsequently forwarded to the Committee. The gist of 
these letters is that the Work Improvement Fund assess- 
ment, as presently constituted, is burdensome to the traffic 
concerned. The traffic asking special consideration is: 
Volkswagen and other foreign car imports, bulk rice in con- 
tainers, bananas, Army conexes, and coastwise cargo in- 
cluding lumber. After careful consideration of each of 
these protests, the Committee recommends that, with the 
exception of Army conexes and coastwise cargo, there be no 
change in the present method of fund assessments. 
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The arguments advanced by the companies complaining 
of the assessment can be generally summarized as claiming 
that the assessment cost for a particular commodity is high 
in comparison with the longshore labor cost for that com- 
modity. Thus, the foreign car import people point out that 
by basing the assessment on these vehicles on measurement 
tons the assessment substantially increases their labor costs. 
This results from the low labor content in the discharging 
operation for such vehicles. Similarly, the banana opera- 
tors claim that bananas are nearly like bulk cargo and 
should not be charged a full general cargo assessment. In 
both instances, however, further labor saving is possible. It 
must also be recognized that each general cargo operator 
could go through its list of commodities and find some which 
are handled by an operation with a high labor content per 
ton and others with a low labor cost. The Committee feels 
that save for the traditional exception of bulk cargoes, there 
should be no special adjustment of the tonnage assessment 
by commodity. If the assessment rate were adjusted for one 
claim of this type, then consideration would have to be given 
to all similar claims, and the present general assessment 
would be in danger of being made into an assessment rate 
structure similar to a tariff, with all of the problems attend- 
ant thereon. For these reasons, the Committee feels that 
claims of this nature should be rejected. However, it also is 
of the view that claims based on inequities between opera- 
tors who are handling the same or similar cargo in a simi- 
lar manner should be explored for the possible need for ad- 
justments to equalize the positions of such operators. 


[2] In the matter of Army conexes, it is the contention 
of the interested parties that, because of the non-commercial 
cargo manifesting practices used by the military, empty 
conexes are assessed at the measurement ton capacity of 
the conex, whereas empty commercial containers owned by 
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the carriers are not manifested and not assessed. Simi- 
larly, Army conexes containing cargo are manifested and 
therefore presently assessed at the full measurement ton 
capacity of the conex instead of on the manifested measure- 
ment (or weight, as the case may be) basis of the cargo 
therein contained, as is the practice with commercial opera- 
tors handling containers. It is the opinion of this Com- 
mittee that Army conexes should be assessed in the same 
manner as commercial containers moving in the trade in 
question. 

The Army also has questioned the use of measurement 
tons in assessing vehicles. Since commercial operators are 
being assessed on a measurement basis, we believe this 
complaint has no merit. In short, the Committee wants 
all military cargo assessed on the same basis as commercial 
cargo moving in the trade in question. 

The Isbrandtsen Company request is a little less easy 
to categorize. Until fairly recently rice has been handled 
entirely in bags. Now some 60% of Bay Area rice for 
Puerto Rico is going in bulk in a specially-built vessel. In 
order to keep some of the remaining business, Isbrandtsen 
plans to carry rice in bulk in 10-ton containers with the 
containers being filled at the shipper’s place of business. 
A freight rate based on rice in bags would be charged. 
They request a bulk instead of general cargo assessment 
on this movement. It is the view of the Committee that 
a container movement should be treated as a general cargo, 
not a bulk cargo movement, whatever the contents of the 
container. This operator apparently has the choice of 
handling this cargo under present circumstances only in 
bags or containers since it has withdrawn a tariff rate based 
on bulk carriage that it had filed with the Federal Maritime 
Board. Hither rice in bags or containers requires the 
general cargo assessment. The Committee is of the view 
that no exception should be made in this case in order to 
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make the operator competitive with another method of 
operation (bulk loading). It is not the function of the 
assessment to equalize competition. The Committee feels 
that any commodity which could be handled as bulk cargo 
but is instead handled in a container or package must be 
treated as general cargo for purposes of this assessment. 
This is particularly true where the movement is in con- 
tainers, an operation that was a key factor in causing this 
Fund to exist. 

The matter of the coastwise trade is a particularly diffi- 
cult one. The argument is that in this trade the same ton 
of cargo is assessed twice, once when it is loaded onto a 
vessel and again when it is loaded off of the vessel. It is 
also a very marginal business economically. 


[3] The industry has traditionally recognized the prob- 


lems of the coastwise industry when it has assessed the dues 
collected by the Association that are based on tonnage by 
charging cargo only once for the assessment. Though it 
is not entirely a logical distinction because of the double 
opportunity for labor saving in such an operation, it is the 
recommendation of the Committee that coastwise cargo be 
assessed in the traditional manner at a rate of one-half of 
the Work Improvement Fund rate for offshore and inter- 
coastal cargo. That is to say, a single ton of coastwise 
cargo would pay a total of 2742¢ Work Improvement Fund 
assessment, one-half at the point of loading and the other 
half at the point of discharge. 

A minority of the Committee is of the view that a full 
assessment should be made on both coastwise loading and 
discharging. It took the view that the problems of the 
coastwise trade do not arise from the manner of dividing 
the cost of this Fund but from the economic weakness of 
the industry resulting from years of land carrier competi- 
tion and high operating costs and that there is no logical 
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basis for excluding this traffic from paying its share of the 
cost of this Fund. 

One of the coastwise operators that has protested the 
Fund contribution rate is W. R. Chamberlin and Company. 
They have, in addition to the double assessment problem, 
also called attention to the penalty rate of $1.00 straight 
time charge, the so-called Class B Steam Schooner rate 
arising from the use of seamen for cargo operations. We 
believe to the extent that that penalty rate is paid for work 
flexibility and not for allowing another union to perform 
longshore work, this is an other reason for the coastwise 
half-rate rule. 

The Committee also voted to have transshipped cargo 
assessed both for the discharge from the first carrier and 
the loading into the vessel of the connecting carrier. 

The recommendation of this Committee concerning 
coastwise cargo will answer, insofar as is possible, the letter 
from Oliver J. Olson and Company. However, Mr. Saysette 
has given to this Committee another letter concerning 
the Olson Company, in which the PMA Southern California 
Area Manager has pointed out that the Olson Company 
has a direct contract with the ILWU for their stevedoring 
operations, and that other companies are competitively 
concerned whether Olson is also paying the Work Improve- 
ment Fund assessment. This raises a basic problem result- 
ing from the lump sum settlement made by PMA with 
the ILWU. It is obviously important that employers or 
operators dissatisfied with the assessment not be permitted 
to avoid the assessment by resigning. Furthermore, it is 
essential that non-members be required to pay a similar 
assessment for competitive reasons. For these reasons we 
must ask the Union for its assurance that the [4] same 
assessment will be applied to non-member users of long- 
shore labor. The Committee also urges that an effort be 
made to have non-members join PMA and pay the assess- 
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ment to PMA instead of directly to the Union since this 
will have the effect of reducing the assessment for all, 
including the new member, in view of the lump sum nature 
of our settlement. 

For the 

CoMMITTEE ON Work IMPROVEMENT 

Funp Contriputions PRocEDURES 

Peter N. TEIGE, 

Chairman. 
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[1] Pacrric Maritime AssociATION 
Southern California Area 
750 Broad Avenue 
Wilmington, California 


March 24, 1961 
Mr. K. F. Saysette 
Pacific Maritime Association 
16 California Street 
San Francisco 11, California 


Subject: Mechanization Assessment— 
Refusal to Pay 


Dear Ken: 


Captain Anthony of Associated-Banning Company called 
me in an extremely disturbed state this afternoon and dis- 
cussed the attached correspondence with me. I indicated 
there was little I could do about it at this level, and sug- 
gested he supply me with copies of the letter for forwarding 
to you. 
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Banning is very much concerned inasmuch as approx- 
imately $1,500 is involved in back assessments and the 
status of future jobs is certainly clouded. 

Could you give this your prompt attention and advise 
me if anything further should be done at this level. 


Very truly yours, 


J. D. MacEvoy, 
J.D. MacEvoy, 
Area Manager. 
JDM :ae 
Attachment 


Exhibit 12 


[1] Waterman Corporation or CALIFORNIA 
Steamship Agents 
Seattle - Portland - San Francisco - Los Angeles 
P. O. Box 667 
Wilmington, California 


March 23, 1961 


Associated Banning Co. 
P. O. Box 816 
Wilmington, Calif. 


Attention: Mr. J. H. Anthony 


Re: Mechanization & Modernization 
Assessments on Automobiles 
Gentlemen: 


Reference to your bills number 2-116, 2-117 and 2-118, 
covering rebilling of automobiles tonnage from a weight 
basis to a measurement basis are being returned herewith. 
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The position of this company, who are Agents for the 
Wallenius Line which carries as part of their cargo con- 
siderable numbers of automobiles is that, we complied with 
rules set down by the Pacific Maritime Association Bulletin 
No. 4 dated January 17, 1961. 

Paragraph one (1) of this bulletin stated that cargo 
shall be reported at 2714 cents per ton as manifested. 
Each automobile carried on the Wallenius Line is con- 
sidered as one (1) unit, and further to substantiate this 
in our contract with you, each automobile is considered as 
one unit and/or one (1) ton. Further we refer to para- 
graph six (6) of this same bulletin stating in part, tonnage 
declaration made by companies are to be the same as during 
the year 1959. This reporting of automobiles as one (1) 
unit, and/or one (1) ton was thusly reported in this manner 
in 1959. 


Do to the above, we are requesting that you report to 
the Pacific Maritime Association Mechanization Moderniza- 
tion Fund exactly as was done in 1959. 

[2] We trust that the above clarifies our position in 
relation to the reporting of automobile assessments. 


Very truly yours, 


Warerman Corp. oF CALIFORNIA 
Acents For Watientus LINE 


H. J. Murphy, 
H. J. Munezy, 
Operating Manager. 
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[1] Marine Termrvats Corporation 
Cable Address ‘‘Marineterm”’ 


Contracting Stevedores & Terminal Operators 
May 1, 1961 


Mr. K. F. Saysette, Vice President & Treasurer 
Pacific Maritime Association, 

16 California Street 

San Francisco 11, California 


Mechanization & Improvement Fund 


Dear Mr. Saysette: 


Receipt is acknowledged of your letter dated April 28th 
demanding payment for the Mechanization & Improvement 
Fund contributions on foreign cars handled by this company 
from the inception of the plan. 

In discussing the subject on the telephone, you explained 
that the Pacific Maritime Association was aware of what 
was behind our not making certain payments into the plan, 
but nevertheless, you had to protect yourself by writing the 
letters referred to above. 

Mr. Ernst has this date again confirmed that the Pacific 
Maritime Association requested Marine Terminals Corpora- 
tion not to file a suit against our principals for non pay- 
ment until such time as a collective bargaining agreement is 
signed by the I.L.W.U. which would obligate Marine Term- 
inals Corporation to pay the assessment, It is our under- 
standing that without such an agreement we would stand a 
good chance of losing the case and jeopardizing the entire 
program. 

Under the circumstances, Marine Terminals Corporation 
agreed not to file suit providing the Pacific Maritime Asso- 
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ciation did not press Marine Terminals Corporation for 
payment on the disputed portion of the Mechanization and 
Improvement Fund payments on foreign cars. 
Please confirm that the above is your understanding of 
the situation. 
Very truly yours, 


Mazine Trermrivats Corporation, 


C. R. Redlich, 
C. R. Repuicxz, 
Vice President. 


Exhibit 14 


[1] Marine Termrinats Corporation 
oF Los ANGELES 


ConrractiInc STEVEDORES AND TERMINAL OPERATORS 


P. O. Box 1068 
Long Beach, California 
HEmlock 2-5904 

May 1, 1961 


Mr. K. F. Saysette, Vice President & Treasurer 
Pacific Maritime Association 

16 California Street 

San Francisco 11, California 


Mechanization & Improvement Fund 
Dear Mr. Saysette: 


Receipt is acknowledged of your letter dated April 
28th demanding payment for the Mechanization & Im- 
provement Fund contributions on foreign cars handled by 
this company from the inception of the plan. 
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In discussing the subject on the telephone, you explained 
that the Pacific Maritime Association was aware of what 
was behind our not making certain payments into the plan, 
but nevertheless, you had to protect yourself by writing 
the letters referred to above. 

Mr. Ernst has this date again confirmed that the Pacific 
Maritime Association requested Marine Terminals Corpo- 
ration not to file a suit against our principals for non pay- 
ment until such time as a collective bargaining agreement 
is signed by the I. L. W. U. which would obligate Marine 
Terminals Corporation to pay the assessment. It is our 
understanding that without such an agreement we would 
stand a good chance of losing the case and jeopardizing 
the entire program. 

Under the circumstances, Marine Terminals Corpora- 
tion agreed not to file suit providing the Pacific Maritime 
Association did not press Marine Terminals Corporation 
for payment on the disputed portion of the Mechanization 
& Improvement Fund payments on foreign cars. 

Please confirm that the above is your understanding of 
the situation. 

Very truly yours, 


Marine Terminats Corporation 
(of Los Angeles) 


/s/ C.R. Repuice 
C. R. Redlich 
President 
CRR ;mb 
ee: J. D. MacEvoy 
C. W. Cartmel 


(Exh. 20, 1) 
498a 


Exhibit 20 


[1] (Mrxures or CoMMITTEE oN Work ImMprovEMENT 
Funp ContrisuTion PROCEDURES, 
Avcustr 1, 1961) 


A meeting of the Committee was held on August 1, 1961, 
in Room 201 of the Association Offices. 


Those present were: 
Committee Members: 


Messrs. Peter N. Teige—American President Lines, 
Ltd. 


Ian Back—Union Steamship Co. of N. Z. 
O. L M. Porton—Holland America Line 
Hubert Brown—Pacific Far East Line, Inc. 
B. M. Frochen—States Steamship Co. 


Foster Weldon—Matson Navigation Co. 


Staff Present: 
Mr. K. F. Saysette 


Committee Members Absent: 


Messrs. L. R. Richards—Overseas Shipping Co. 
W. B. Adams—Pope & Talbot, Inc. 


The meeting convened at 10:00 A.M. 

St. Sure Letter to Committee of July 17, 1961: 

The Commiteee took up Mr. St. Sure’s letter to the 
Chairman of the Committee dated July 17, 1961. 

The first matter discussed was Item 3 of the letter that 
asked that the Committee investigate and make recommen- 
dations with regard to the refusal of certain members to 
pay the M & I Fund assessment. After a discussion of 
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the extent of the problem, the Committee recommended that 
the following action be taken: 


1. That the PMA staff prepare a detailed report show- 
ing: 
(a) The name of delinquent employers; 
(b) The amount delinquent over thirty days; and 


(ec) Remarks concerning the reason for delin- 
quency. 


It was urged that the report be prepared promptly so 
that the Committee and the Board could know precisely 
the extent of the delinquency problem. 


[2] 2. That the Board of Directors inaugurate a new 
policy whereby: 


(a) Amounts due the M & I Fund which have 
not been paid after thirty days from the end of the 
month in which they accrued shall at that time be 
deemed delinquent and such employers shall be 
charged a penalty on the amount delinquent at the 
rate of one per cent per month, or any portion of a 
month, commencing at the date of delinquency; 


(b) A report showing the names of delinquent 
employers and the amount of delinquency would be 
distributed to the membership if the employer has 
amounts still delinquent thirty days after the date 
of original delinquency. 


The Committee considered Item 4 of Mr. St. Sure’s July 
17 letter which asked the Committee’s advice on the em- 
ployment of certified public accountants to check tonnage 
declarations made in connection with the Fund assessment. 
Mr. Saysette reported that Price Waterhouse & Co. esti- 
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mated they could check an average employer for about 
$300. The Committee agreed to recommend to the Board 
of Directors that Price Waterhouse & Co. conduct a spot- 
check of tonnage declarations by investigating the declara- 
tions of approximately fifteen employers a year, subject 
to holding the total expenditure for the year to $5,000 or 
less. Since the assessment program is a new one, it 
might be well to have the spot-checks for this year made 
as soon as possible. 

Discussion of the inquiry in Mr. St. Sure’s letter con- 
cerning a request for use by a non-member of the Central 
Records Office was postponed to a subsequent meeting since 
it is involved in the larger non-member problem confronting 
the Committee. 


[3] Volkswagen Assessment: 


Mr. Saysette reported on the continuing complaints of 
contractors who have handled Volkswagen and other foreign 
car shipments with respect to the application of the Fund 
assessment to such shipments and their failure to pay as- 
sessments on same. The Committee recommended that Mr. 
Saysette take up with Mr. Ernst the question of whether the 
assessment of automobiles on a measurement basis, though 
freighted on a unit basis, is legally appropriate. 


Mmuirary Carco ASSESSMENTS: 


The Committee next discussed the decision it had made 
earlier with respect to assessments on employers handling 
military cargo and particularly the Committee’s decision 
with respect to a formula for conex containers, reflected 
in Mr. Saysette’s letter to the Commanding General, U.S. 
Army Transportation Terminal Command, Pacific, of June 
5, 1961. The Committee recommended that the military 
assessment principles which it had recommended be for- 
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mally approved and ratified by the Board of Directors, 
including the formula proposed with respect to measure- 
ment of conex cargo. 

The Committee also dealt with the occasional mnilitary 
shipment moving over the terminals of steamship operators 
and recommended to Mr, Saysette that, after the aboved 
recommended Board action on the military cargo formula 
has been taken, a PMA directive be issued to the US.-flag 
lines handling military cargo, explaining that conexes mov- 
ing over their terminals would be assessed according to 
the formula described in Mr. Saysette’s June 5 letter. 


[4] Aprqvacy or Present Leven ASSESSMENT: 


The Committee then asked Mr. Saysette to report on 
the adequacy of the present assessment. He stated that 
as of June 30 the Fund appeared to be some $500,000 behind 
for the year 1961 based on tonnages handled to June 30th, 
but that there is usually a greater amount of cargo han- 
dled in the last months of the year and it was hoped that 
this $500,000 deficit would be largely made up. After a 
full diseussion of this subject, it was recommended that 
the PMA staff establish a permanent system for periodic 
forecasting of the adequacy of the Fund assessments, This 
would involve analyzing past tonnage patterns, studying 
past errors in tonnage predictions, checking with operators 
to determine their short-range future tonnage expectations 
and the like. In this manner the assessment for each six 
months’ period could be more nearly appropriate to the 
tonnage handled in that period, thereby avoiding the dis- 
crimination that would arise by requiring substantial in- 
creases in assessments in order to make up past deficits. 


Non-Mempser anv ASsEssmENT Escare PRopLemM : 


The Committee had, at its previous meeting, considered 
(1) the problem of obtaining assessment support for the 
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Fund from non-members and (2) whether there are any 
significant users of longshore labor who are benefiting from 
the M & I Agreement but are not contributing to the Fund 
because of the present plan of assessing only tonnage ulti- 
mately loaded to or discharged from vessels. 

On the first problem Mr. Saysette reported that the 
ILWU had informally indicated that they would require 
all employers not members of PMA to pay the assessment. 
What was not indicated was whether the payments would 
be credited to the PMA Fund. 

[5] On the second problem the staff was requested to 
study the matter and report to the Committee on the extent 
to which longshore labor is being used that escapes assess- 
ment entirely. A quantitative estimate will enable the 
Committee to appraise better the seriousness of the prob- 
lem. Mr. Saysette said he would also explore the details 
of some situations in the Northwest which had been 
mentioned in this connection by Mr. Brown. 

The meeting adjourned at 12 Noon. 


(for) Perer N. Tr1cz, Chairman 


Exhibit 21 
[1] August 15, 1961 
Memoranpum For B. H. GoopenovcH: 


MecHanization Funp 


In accordance with your request of last week, based on 
discussions held by the Coast Steering Committee at the 
Villa Hotel several weeks ago, the following represents cur- 
rent information on mechanization fund contributions. 
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Non-Members 


Attached is copy of my letter of August 3, 1961, ad- 
dressed to Mr. Bodine of the ILWU, calling his attention to 
the non-member problem and asking for ILUWU cooperation 
in seeing that such companies as National Motels pay con- 
tributions to the mechanization fund in exactly the same 
manner as member companies. Mr. Bodine assured me verb- 
ally prior to the writing of my letter they would do every- 
thing possible to see that non-members are not placed in the 
position where they have a competitive advantage over mem- 
ber companies. 


Coastwise Lumber 


W. R. Chamberlin & Co., a member of the Association, 
has not been making any contributions to the mechanization 
fund. They state they will not make any contributions until 
the question of contribution by Oliver J. Olson & Co. and 
Sause Bros. has been determined. Oliver J. Olson and Sause 
are non-members and according to Mr. Bodine no arrange- 
ment has been made with these companies for a contribution 
to the Mechanization Fund. Conversations with respresent- 
atives of Sause and W. R. Chamberlin have been to the ef- 
fect that a contribution of 1334¢ per thousand feet of lumber 
loaded aboard a ship or barge, and a 1334¢ contribution for 
the discharging operation would put the coastwise lumber 
industry out of business. Some determination will have to 
be made regarding such coastwise lumber tonnages. 


Delinquencies 


Attached is a 4-page memorandum compiled by the Ac- 
counting Department concerning delinquent assessments. 
The memorandum, as you will note, has been broken down 
into delinquencies on Government Cargoes, Automobiles, 
and Regular Commercial Cargoes. 
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The Army in San Francisco, and the Navy in Seattle are 
now in the process of compiling their tonnages on which 
mechanization contributions may be due. The Army in San 
Francisco has indicated through their Contractors, com- 
mencing with the month of July contributions will be made 
currently and as fast as the figures can be accumulated, the 
contributions for the retroactive period from January 16 
thru June 30 will be computed and remittance made thru the 
Contractors. 

[2] Rothschild in Seattle informed me by phone they 
are just about in the position of completing an agreement 
with the Navy whereby the Navy will remit to the mechani- 
zation fund on a revenue ton basis. We are unable to 
determine the amount due from Rothschild by reason of 
the fact they have not submitted any tonnage information 
whatsoever, and we have coming from Rothschild not only 
mechanization assessments, but PMA dues as well on such 
Navy cargoes. 

The question of contributions on foreign cars is one which 
has been under discussion for several months, particularly 
on account of the position taken by the Volkswagen ship- 
pers, who feel they should not pay on a measurement ton 
basis, but rather on a weight ton. This particular question 
is one which may well require the help of counsel. 

Commercial cargo delinquencies apparently are confined 
to W. J. Jones & Son and Brady Hamilton Stevedore Co. 
in Portland, and Rothschild International Stevedoring Co. 
in Seattle. These particular companies have apparently 
taken the position they will not pay the Association until 
they themselves are reimbursed by their non-member prin- 
cipals. Several months sometimes elapses before we secure 
the contribution on such tonnages in spite of the fact we 
have repeatedly sent letters to such companies, and in most 
instances have never received a reply. 
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Recommendations of the Funding Committee 


The Funding Committee met in the Association offices to 
discuss not only the subjects already mentioned in this 
memorandum, but several other items as well. They are as 
follows: 

1) The Committee requested the names of de- 
linquent employers and the amount of delinquencies 
over 30 days, as well as remarks concerning them. 
This information has already been furnished to the 
Committee. 


2) It was recommended that the Board of Di- 
rectors inaugurate a new policy whereby amounts 
due the M & I Fund which have not been paid after 
30 days from the end of the month in which they 
accrued shall at that time be deemed delinquent and 


such employers shall be charged liquidating damages, 
including interest on the amount delinquent at the 
rate of 1 per cent per month, or any portion of a 
month, commencing at the date of delinquency. 


3) The Committee recommended that a report 
showing the names of delinquent employers and the 
amount of delinquency be distributed to the member- 
ship if the employer has amounts still delinquent 30 
days after the date of original delinquency. 


[3] 4) The Committee recommended to the Board 
of Directors that Price Waterhouse & Co. conduct a 
spot-check of tonnage declarations by investigating 
the declarations of approximately 15 employers a 
year, subject to holding the total expenditure for the 
year to $5,000 or less. Price Waterhouse & Co. had 
indicated they could check an average employer for 
about $300. The Committee further recommended 
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that it might be well to have the spot-checks for this 
year made as soon as possible. 


5) The Committee recommended staff establish 
a permanent system for periodic forecasting of the 
adequacy of the Fund assessments. This would in- 
volve analyzing past tonnage patterns, studying past 
errors in tonnage predictions, checking with opera- 
tors to determine their short-range future tonnage 
expectations and the like. In this manner the assess- 
ment for each six months’ period could be more 
nearly appropriate to the tonnage handled in that 
period, thereby avoiding the discrimination that 
would arise by requiring substantial increases in 
assessments in order to make up past deficits. 


Based on contributions received or receivable for the 
first six months of 1961, it would appear that the Fund will 
be $500,000 short of attaining its obligation by December 
31, 1961; $200,000 of this amount could be attributed to the 
fact contribution did not become effective until January 16, 
1961, and the first 15 days of January would have to be 
made up. The balance does not take into consideration 
the fact that ordinarily shipping increases the last six 
months of the year as compared with the first six months. 
A quick check with several companies, including the Army 
Contractors, indicates commercial cargoes should increase 
at least 10 per cent during the last six months of the year 
as compared with the first six months; whereas, in the case 
of the Army, the percentage of increase will be even greater. 
We are writing approximately 25 American and Foreign 
Flag member companies on the Pacific Coast to furnish us 
information periodically as to what their forecasts might 
be as to increase or decrease in tonnage volume during a 
given period of time. 


(Exh. 21, 3; Exh. 22, 1) 
507a 


Exhibit 22 


A copy of the minutes of the meeting of August 1, 1961 
is also attached to this memorandum, and reports on certain 
other points not otherwise contained in this memorandum. 


K. F. Saverre 
KFS :IM 
Attachments 
ee: J. Paul St. Sure 
w/attachments 


Exhibit 22 
[1] Conrmenria, 
MEMORANDUM October 24, 1961 
TO: J. Paul St. Sure 
FROM: P. Lancaster 
RE: Marine Terminals and Mechanization Fund Con- 
tributions on Volkswagens 


1. The Volkswagen firm has refused to pay Mechaniza- 
tion Fund contributions on Volkswagens stevedored by Ma- 
rine Terminals (and in the Northwest by Seattle Stevedor- 
ing and Brady-Hamilton). The Volkswagen people object 
to the measurement ton basis of contribution which costs 

2.76 per vehicle vs. a weight ton cost of 28¢ per vehicle 
and a long-shore labor cost of $10.45 per vehicle. 


2. We are informed that Marine Terminals has a pri- 
vate contract with Volkswagen guaranteeing payment of 
the tonnage contributions to Marine Terminals. In order 
to enforce this private contract and pay to PMA the con- 
tributions which it acknowledges as an obligation under 
the Mechanization Fund (now about $35,000), Marine Ter- 
minals now proposes to (a) sue the Volkswagen people for 
it or (b) attempt to force payment by refusing to work 
the next ship unless payment is made. They tell us, how- 
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ever, that the probable consequences of suing or attempting 
to force payment will be: — 


(1) Immediate filing by Volkswagen of a peti- 
tion with the Federal Maritime Board that the Mech- 
anization Fund Agreement violates Section 15 of 
the Shipping Act of 1916. 

We are informed that the petition has already 
been prepared by the Volkswagen attorneys, Graham, 
James and Rolph. 


(2) Volkswagen may transfer its business from 
Marine Terminals to another member company. They 
may do this to save face even though such other 
member company may require tonnage contributions 
under the contract offered by it to Volkswagen. 


(3) Volkswagen, who is presently prepared to 
do so, may establish its own stevedoring company 
outside the Association, either subcontracting su- 
pervision and gear from a member company or going 
whole hog and establishing a complete company. 


[2] 3. The consequences of such actions by the Volks- 
wagen firm would be: 


(1) The Lillick office says that the petition to the 
Federal Maritime Board is without merit. It would 
help if our present in-the-works reply to the Federal 
Maritime Board were filed before the threatened 
petition were filed, but it is not essential. The pros- 
pect of a Volkswagen petition would seem to be pro- 
voking the interest of other companies, including 
steamship operators, who are restive under the Mech- 
anization Agreement. 


(2) The transfer of business from one member 
to another would, of course, be divisive within the 
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Association, and is an occurrence which should not 
stem from the Mechanization Agreement. However, 
such division is not within the ambit of the Associa- 
tion operations under its By-Laws. 

The Association is almost certainly barred from 
taking any action in this matter since such would 
probably be an anti-trust violation. 


(3) The creation of a new stevedoring firm out- 
side the Association would leave the responsibility 
for setting, collecting, and policing contributions en- 
tirely to the ILWU. If such a new firm seems to 
develop any advantages over Association members, 
the barn door is open and the fat is in the fre. Some 
people would hold that merely being out from under 
the Mechanization Agreement would be an advantage 
in itself. The Lillick office says that imposing Mech- 
anization Fund contributions on such an outsider has 
very delicate anti-trust implications, and the Asso- 
ciation would have to be very careful of all it did 
in connection with such a situation. Specifically, 
the Association could refuse to agree to payments 
into the fund if they were not comparable to tonnage 
contributions but otherwise the Association is con- 
fined to leaving the matter in ILWU hands and must 
not be a party to coercing contributions. 


(4) If Marine Terminals sues Volkswagen, other 
shippers similar to Volkswagen may withhold con- 
tributions pending the outcome of the suit. This 
might even include the Army, since they are still 
querulous about the propriety of such contributions. 
An open issue of Shipping Act legality might be 
the jumping off point for further Army resistance. 
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[1] Mazme TerMrvats CorPORATION 
Contracting Stevedores. & Terminal Operators 


November 29, 1961 
Mr. Peter N. Teige 
Chairman, P. M. A. Mechanization Funding Committee 
Pacific Maritime Association 
16 California Street 
San Francisco, California 


Dear Mr. Teige: 


We wish to refer to the meeting of last Friday, Novem- 
ber 14, 1961, with your committee, the agents and principals 
of Volkswagen and their present stevedore contractors. 

During this meeting there definitely was established by 
your committee an attempt to relieve our association from 
any responsibility to the extent that they are leaving the 
direct employers entirely free to absorb assessments if they 
so desire. We hope that we conveyed to you that the assess- 
ment in question represents approximately a 3314% in- 
crease on our handling rate. There is no way that the con- 
tractor could absorb such an increase as we have benefited 
nothing before or since the Mechanization & Improvement 
Fund has been established. 

The present assessed rate on automobiles is not based 
on practical conditions and has no comparison to other 
commodity assessments. 

We recommend and request at your next meeting that 
changes in this assessment be made along the lines of Mr. 
Klaff’s request. 

Very truly yours, 


Euuer G. Horsman, 
Vice President. 


(Exh. 26, 1) 
dlla 


Exhibit 26 


[1] Wrxcuesrer Acencrs, Inc. 
Steamship Agents and Brokers 


November 29, 1961 
Mr. Peter N. Teige 
Chairman, P.M.A. Mechanization Funding Committee 
Pacific Maritime Association 
16 California Street 
San Francisco, California 


Dear Mr. Teige: 


We wish to thank you and your associates on the P.M.A. 
Mechanization Funding Committee for making yourselves 
available to meet with us last Friday. It is our understand- 
ing that, in the near future, your Committee will be con- 
sidering our objections to the Work Improvement Fund 
assessment of 2712 cents per ton on a measurement ton 
basis against unboxed automobiles handled at United States 
Pacific Coast Ports. We believe that it may be mutually 
helpful to have a brief recapitulation of our position in 
writing. 

Ever since Volkswagens were first shipped to the Pacific 
Coast in 1954, they have been freighted on a unit basis, 
or on lumpsum FIO or time charter. Other than those full 
cargo charter vessel shipments, not only freight but also 
terminal services including stevedoring, have always been 
computed and paid at so much per unit. However, we 
understand that in other trades unboxed automobiles are 
freighted sometimes on a weight basis, sometimes on a 
measurement basis, but also frequently on a unit basis. 
And, in the past, the computation and payment of cargo 
dues owed to your Association in respect of unboxed auto- 
mobiles has been made on all three basis: By unit, by weight 
and by measurement ton. 
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In January of 1961, your Committee determined that 
the required contributions to make up the Work Improve- 
ment Fund by P.M.A. members, including the terminal 
operators who handle our Volkswagens, would comprise 
an assessment of 2714 cents a ton on ‘‘general cargo”’, 
271% cents a thousand board feet on lumber and 51% cents 
a ton on bulk cargo. The assessment on ‘‘general cargo’’ 
was to be computed on the basis of weight or measurement 
tons depending upon whether the particular cargo had been 
manifested as weight or measurement cargo in 1959. There- 
after, it was determined to compute the assessment on un- 
boxed automobiles on a measurement ton basis, regardless 
of the fact that Volkswagens in the Europe to Pacific trade, 
and all unboxed autos in the Intercoastal and Pacific Coast 
to Hawaii trade had never been so manifested. 

[2] As we have already informed you, the result of 
this assessment on a measurement ton basis will be to in- 
crease the discharging costs of Volkswagens approximately 
22% in the case of sedans and 31% in the case of trans- 
porters. In contrast, we estimate the average increase in 
the discharging costs of packaged general cargo resulting 
from this assessment to be approximately 2.2%. The in- 
justice of a measurement ton assessment against unboxed 
autos is accentuated by the fact that the man-hours neces- 
sarily employed in their handling always have been less 
than practically any other commodity. This situation re- 
sults directly from the ‘‘unitized”’ nature of unboxed autos. 
It is our position that this disproportionate imerease in 
the cost of discharging Volkswagens and other unboxed 
automobiles subjects that description of traffic to undue and 
unreasonable prejudice and disadvantage in violation of 
Section 16 (First) of the Shipping Act, 1916. Furthermore, 
this prejudicial assessment results from the contrary of the 
just and reasonable regulations and practices relating to 
the handling, storing and delivery of property which are 
required of all persons subject to the same Act by Section 
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17. In our opinion there is no question but that the terminal 
operators who are demanding payment of this assessment 
from us directly, as well as your Association, which has 
compelled them of necessity to this by its unjust and un- 
reasonable regulations, are subject to Sections 16 and 17 
of the Shipping Act, 1916. 

It is our impression from our meeting with your Com- 
mittee that at least some of its members recognize that 
the over-simplification of your assessment necessarily re- 
sults in prejudice to certain classes of cargo. We appre- 
ciate your desire to keep the assessment as simple as 
possible but we must point out that regardless of the merit 
of such simplicity it does not provide justification for a 
failure to observe the just and reasonable regulations and 
practices required by law. 

Before closing, we have two suggestions to make, viz: 

1. If your Association maintains its present approach 
to the funding of this program, we submit that it is only 
equitable that unboxed autos be assessed on the basis upon 
which they are normally handled between factory, loading 
terminal, shin’s hold, discharge terminal, distributor, dealer, 
retail buyer—namely, per unit. This is comparable to the 
treatment which your Association has applied in a ‘‘per 
thousand board feet’’ application to lumber. (Automobiles 
are factory assembled as units to assure reliability of per- 
formance and ready use in the retail market, and not to 
reduce transportation costs; in fact, if shipped in dis- 
assembled form, the transport cubic measurement of a 
Volkswagen auto would be substantially less than its assem- 
bled unit measurement.) In any ease, we urge that the 
assessment levied against all commodities, including un- 
boxed autos, be such as to result in approximately equal 
percentage of cargo-handling costs. 

[3] 2. While we believe that an assessment per unit 
could be equitably established for unboxed automobiles as 
expressed above, we alternatively suggest that the assess- 
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ment on all commodities except bulk cargo be made on the 
basis of: 

a) Fixed percentage of total cargo-handling ex- 
penses on board, alongside and in the terminal (plus 
fixed allowance for usage of specific cargo-handling 
equipment) ; or 


b) Fixed percentage of the total manifest freight. 


We shall appreciate your acquainting the other members 
of your Committee with the contents of this letter. We 
thank you for your consideration and look forward to hear- 
ing from you in due course. 


Very truly yours, 


Wrxcuester Acencies, Inc., 
Peter CurTIS 
PC -mt 


ec: Mr. J. Paul St. Sure, President 
Pacific Maritime Association 


: Mr. P. Lancaster, Secretary 
P.M.A. Mechanization Funding Committee 
: Mr. F. Klaffs, Volkswagenwerk, A.G. 
Shipping Department, Wolfsburg 


: Graham, James & Rolph 
Attention: Mr. A. D. Calhoun, Jr. 
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[1] February 8, 1962 
M & M FUND 


Memo on Proposep Five ro ONE Maximum Limrrarion 
On AssessaBLe TONNAGE FoR AUTOMOBILES 


Total automobile measurement tonnage handled in 1961, 
based on actual declarations for ten months and estimated 
tonnage for two months 1,173,242 tons 

@ the current asessment rate of 2414¢ 

per ton $287,444.00 


Assuming nine to one to be a reasonably average cubic 
to weight ratio, the imposition of a five to one limitation 
would reduce the contributions on autos by 44.4% or 
$127,625.00 leaving this amount to be made up in some other 
manner. If an across-the-board rate adjustment were used 
to recoup the deficit, an estimated 2.6% increase would be 
required. 

C. J. Myers 
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[1] February 20, 1962 
Memoranpum For J. Pau Sr. Sure: 
VoLKSwAGENS 


Several days ago Curt Myers and I hada conference with 
Edward Ransom and Gary Torro of Lillick’s office, at which 
time we discussed various ways of collecting monies due 
from contracting stevedores for handling Volkswagens by 
the particular contractors. The contributions I specifically 
refer to represent monies due the Modernization and Mech- 
anization Fund. 

Mr. Ransom summarized in very concise form the vari- 
ous problems we would be faced with in the event suit was 
instituted. It will be gathered from this memo the situation 
is complex, and depending upon the action taken, may in- 
volve us not only with the contracting stevedores but with 
the Maritime Administration. 

The method which may be chosen to effectuate collection 
of these delinquent M & M contributions is, I believe, a pol- 
icy question; consequently, the matter is being referred to 
you for your consideration. 

I might further add that Peter Teige of the Moderniza- 
tion and Mechanization Committee has asked for a meeting 
of the committee to be held on Wednesday afternoon, Febru- 
ary 21st, to discuss a theory which he has regarding the re- 
duction of assessments on automobiles to a lesser amount. 
For your ready reference a copy of the memo which was sent 
to the Funding Committee dated February 8, is attached for 
your information. 

K. F. Sayserre 
KFS :IM 
Attachment 
ec: C. J. Myers 
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[1] Memoranpum March 27, 1962 


TO: J. Paul St. Sure and Ben Goodenough 
FROM: Pres Lancaster 


SUBJECT: Mechanization Fund Assessments—Marine 
Terminals and Volkswagen 


It was agreed this morning by the Coast Steering Com- 
mittee that: 


1) In order to satisfy a previous commitment, staff 
should write a letter to Marine Terminals (or Volkswagen) 
advising them that the Funding Committee had again re- 
considered the Mechanization Fund assessment on unboxed 
automobiles and did not recommend any change in the 
present assessment. Further, the Funding Committee did 
not expect that there would, in the near future, be any 
change in the over-all assessment method which would 
change the assessments on this class of commodity. 


2) The Coast Steering Committee recommends to the 
PMA Board of Directors that the action of the Board of 
December 13, 1961, by which PMA offered legal aid and as- 
sistance to Marine Terminals in obtaining payment from 
Volkswagen be reviewed and clarified. The Coast Steer- 
ing Committee recommends to the Board that PMA counsel 
assist Marine Terminals only if any action by or against 
Marine Terminals raises issues which jeopardize the Mech- 
anization Plan or other interests of the industry, in which 
case PMA counsel is authorized to intervene and, if neces- 
sary, assume responsibility for handling that portion of 
the action involving such issues. Except in such cireum- 
stances, neither PMA nor its counsel is to be involved in 
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any action by Marine Terminals against Volkswagen. If 
PMA counsel acts in such circumstances, PMA reserves 
the right to institute action against Marine Terminals if 
Marine Terminals is itself still in default of Mechanization 
Fund Assessments, ineuding those due on the Volkswagen 
account. 


3) In light of the above, PMA advises Marine Ter- 
minals, and all other companies owing assessments on 
Volkswagen, that such assessments are due, and that these 
companies should take such action as they deem necessary to 
obtain payment from their principals. 

It should be noted that counsel has pointed out that 
cumulative defaults, both on the account of companies han- 
dling Volkswagen business and on the account of companies 
handling Army cargo, tend to create a situation in which 


it can be held that the circumstances of the IRS ruling 
no longer govern because. the ‘‘reasonable’’ relationship 
between contributions and benefits paid to beneficiaries has 
been distorted from one tax year to the next. 

PL/ns 

ec: K. F. Saysette 
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[1] McCurcuen, Dorie, Brown & Enersen 
Counselors at Law 
601 California Street 
San Francisco 8, California 


December 10, 1962 
DELIVER 
Marine Terminals Corporation 
261 Steuart Street 
San Francisco 5, California 


PMA Mechanization Fund Assessments 


Dear Sirs: 


As requested, we are writing to provide a brief outline 
of the background and status of the controversy relating to 
the Mechanization Fund assessments on Volkswagen autos. 

Effective January 1, 1961 PMA and ILWU entered into 
a Supplemental Agreement on Mechanization and Moderni- 
zation, calling for the creation of a special fund for long- 
shoremen. It was left up to PMA to determine how contri- 
butions would be made to the Fund. In due course it was 
determined by PMA that stevedore and terminal companies 
should contribute to the Fund certain amounts with respect 
to each ton of cargo handled. It was contemplated that 
these assessments, as added stevedoring or terminal costs, 
could be added to the charges of the stevedore or terminal 
companies. 

Whether the assessments were to be levied according to 
measurement tons or weight tons depended, in general, upon 
the basis used for calculating the ocean freight. At the 
outset, there was uncertainty as to whether shippers of autos 
would, in effect, be given an option to have assessments on 
a weight-ton basis by the device of having the ocean freight 
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calculated on that basis. For various reasons, it was deter- 
mined that all automobiles should be assessed on a measure- 
ment-ton basis. Volkswagenwerk vigorously objected to 
this method [2] of assessment, contending that it discrimi- 
nated against autos and resulted in a payment which was 
out of proportion to benefits received. After a good deal of 
controversy and negotiation, both before and after the 
Agreement went into effect, PMA decided to adhere to a uni- 
form assessment on a measurement-ton basis. 

Volkswagenwerk refused to pay the assessment on this 
basis, whether billed as part of the basic stevedoring charge 
or billed separately. It specifically refused to agree to a new 
commodity rate which would include the assessment. Its 
position was that if stevedoring services were billed on a 
commodity rate basis, the amount of the assessment would 
be deducted and only the balance paid. Because of Volks- 
wagenwerk’s adamant position, Marine Terminals has con- 
tinued to bill the Mechanization Fund assessments separ- 
ately. Volkswagenwerk has continued to refuse payment of 
these assessments. 

Not only has Volkswagenwerk refused to pay the as- 
sessment, it has refused also to post any security to cover 
any amount of assessments which might ultimately be held 
to be due. Because of this refusal, PMA filed suit against 
Marine Terminals in the United States District Court to 
recover the amounts of the assessments and Marine Term- 
inals, in turn, impleaded Volkswagenwerk as the party ulti- 
mately liable. 

As expected, Volkswagenwerk answered the suit by con- 
tending that the assessments were illegal under the 
Shipping Act. It asked that the suit be stayed to permit 
proceedings before the Federal Maritime Commission to de- 
termine the legality of the assessments. As we reported to 
you recently, the District Court granted Volkswagenwerk’s 
request for a stay, on condition that proceedings be com- 
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menced before the Federal Maritime Commission by De- 
cember 29. The Court refused to consider our contention 
that the Commission has no jurisdiction. 

While it is difficult to predict how long proceedings be- 
fore the Commission might take, it might well require a year 
or more to obtain a ruling. Additional time might be re- 
quired if the losing party should appeal from the Commis- 
slon’s decision. 

Very truly yours, 


McCurcuen, Dove, Brown & Enersen 
By Bryant K. ZimMerMan 
2 ec encl. 
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[1] Paciric Maritime Association 
16 California Street 
Phone DOuglas 2-7973 
San Francisco 11, Cal. 


January 17, 1961 
To MemsBers: 


MECHANIZATION AND Mopernization Funp 


At a meeting of the Board of Directors held on Monday, 
January 16, 1961, on problems relating to the recently 
ratified agreement with the ILWU setting up a Mechaniza- 
tion and Modernization Fund, the following items were 
approved: 


1) Contribution rate on General Cargo will be 
2714¢ per ton, as manifested with 2000 pounds weight, 
40 cubic feet measurement and 1000 board feet of 
lumber constituting a ton. This is comparable to 
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reporting presently being made by members for 
PMA tonnage dues purposes. 


2) Contribution rate on Bulk Cargo will be 544¢ 
per ton, with bulk cargo being defined as a com- 
modity which by nature of its unsegregated mass 
is usually handled by shovels, scoops, buckets, forks 
or mechanical conveyors and is loaded or unloaded 
and carried without wrapper or container and re- 
ceived and delivered by carriers without transporta- 
tion mark, or count. 


3) Scrap metal, such as scrap iron, pig iron and 
steel shavings—514¢ per ton when handled on an 
unpackaged basis by shovels, scoops, buckets, forks, 
magnets or mechanical conveyor and not in contain- 
ers which are loaded or unloaded and carried without 


wrapper or container and without transportation 
mark, or count. 


4) Effective date of contribution is January 16, 
1961 on all vessels which have commenced loading or 
discharging cargoes in a particular port on and after 
that date. Any operation which started in a port 
prior to January 16, 1961 will not be affected by the 
Mechanization contribution. 


5) Coastwise and transshipped cargoes will carry 
the full contribution rate for mechanization purposes. 


6) Tonnage declarations by companies are to he 
made in exactly the same manner as manifested and 
reported to the Association for dues purposes dur- 
ing the year 1959 (excepting scrap iron and pig 
iron) and any changed method of manifesting from 
that date will not be valid for reporting tonnages cov- 
ering Mechanization Fund contributions. 
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7) Declarations of tonnages will be made, as in 
the past, by member steamship companies and con- 
tracting stevedores reporting for non-member com- 
panies and government agencies, being made in ex- 
actly the same manner by such companies as PMA 
dues. Mechanization contributions are part of a 
labor contract, and it is essential Reports of Ton- 
nages and a check for contributions be in the Asso- 
ciation’s hands not later than the 20th of the month 
following the month in which such cargoes are han- 
dled. 


[2] 8) The Directors have agreed the Associa- 
tion may employ certified public accountants to check 
tonnage declarations made by companies to substan- 
tiate such declarations and contributions paid. 


9) The Directors further agreed a committee is 
to be appointed to evaluate the reporting and as- 
sessment program with a report to be submitted 
to the Directors 30 days prior to the expiration of 
the six months’ trial period of assessment procedures 
voted by the Directors and Membership. 


The declaration form presently used for reporting ton- 
nages to the Association for dues purposes will also be 
utilized for the Mechanization and Modernization program. 
Association staff is presently working on a remittance ad- 
vice for payment of mechanization contributions which will 
utilize information on the tonnage declaration on a re- 
capitulation basis to compute the amounts due the Mech-’ 
anization Fund. This form, with instructions, should be: 
in your hands not later than the first of February and in 
sufficient time to report January tonnage and pay contribu- 
tions. 

K. F. Sayserre 
Vice President & Treasurer 
KFS :IM 
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[1] Paciric Maritime Association 
16 California Street 
San Francisco, Calif. 


February 3, 1961 
MEMBERS: 


Carco Durs—TonnacGE—AUTOMOBILES 


Our letter of January 16, 1958 stated automobiles should 
be reported to the Association on a measurement basis to 
tonnage dues purposes. We indicated that if a steamship 
company or contracting stevedore was reporting automo- 
biles, or any other cargo, using weight when measurement 
should have been used, a supplementary tonnage report 
should be submitted promptly to the Association adjusting 
such errors, together with a check to cover the additional 
amount of dues involved. 

Since the institution of the Modernization and Improve- 
ment Fund, it has come to our attention a number of con- 
tracting stevedores and steamship companies are still 
reporting automobiles for tonnage dues purposes on a 
weight basis instead of measurement. The theory of dues 
and assessments is predicated on the fact member com- 
panies shall pay on exactly the same basis thereby assuring 
all companies each is paying its fair share of a dues or 
assessment program, 

Any steamship company or contracting stevedore who 
has not been reporting and paying dues on automobiles on 
a measurement basis since January 1958 should immediately 
complete a revised tonnage declaration form indicating by 
vessel and date the tonnage on automobiles reported on a 
weight basis, the tonnage which should have been reported 
on a measurement basis, and the difference which is assess- 
able at 214 cents per ton. This statement should be com- 
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pleted as promptly as possible and sent to the Association 
with a check to cover the amount of additional dues in- 
volved. Future reports on automobiles for PMA dues and 
Modernization and Improvement Fund purposes are to be 
made on a measurement basis. 

A report no doubt will have to be made to the Board of 
Directors regarding status of tonnage dues on automobiles 
in the very near future covering the period January 1958 
to the present time. 


K. F, Sayserre, : 
Vice President & Treasurer 
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[1] Paciric Maririme Association 
16 California Street 
Phone DOuglas 2-7973 
San Francisco 11, Cal. 


February 9, 1960 
To Boarp or Directors: 


CERTIFICATION oF 1959 ToNNAGE AND AVERAGE MonTHLy 
Szacornc Personne, For Quarter Enpine 
Decemser 31, 1959 ror Voting Purposes 


1960 


Article VI, Section 2 of the Association By-Laws re- 
quires the Secretary to certify to the Board of Directors 
the tonnage of cargo loaded and/or discharged by or for 
each member during the preceding calendar year. The 
Section also requires the Secretary to report the average 
number of seagoing employees employed by members of 
the Passenger Line Group, Coastwise Group, Alaska Group, 
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Intercoastal Line Group and Offshore Group, during the 
preceding quarter. These employees work under collective 
bargaining contracts executed by the Association on behalf 
of members in the above groups. There is submitted for 
your consideration a listing of members and the tonnage 
and average number of seagoing employees reported by 
them as recorded in the financial records of the Association. 

Opposite each member is listed the number of votes 
based on tonnage and seagoing employees as provided in 
the By-Laws; i.e., one vote for each member and, in addi- 
tion, one vote for each full 100,000 tons and one vote for 
each full 100 seagoing employees. 


Respectfully submitted, 


Pacrric MarrrimE ASSOCIATION 
J. A. Ropertson 
Seeretary 

JAR:vs 

Attach. 
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(Attached to Exhibit 39) 
[1] PACIFIC MARITIME ASSOCIATION 


Vormve Strenere 


Basep or 1959 Tonnace anp AveRacE Szacomve Personnen 
For tHe Quarrer Enprve Decemser 31, 1959 


Company Tonnage Personnel Votes 


Alaska Steamship Company 390,866 366 
Alaska Teminal & Steve. Co. — 

Albin Stevedore Co. 5,901 
Albina Dock Co. _ 

American-Hawaiian Steamship Co. — 

American Mail Line 397,105 
American President Lines 563,025 
Anacortes Stevedoring Co., Inc. 2,928 
Associated-Banning 281,070 
. Balfour, Guthrie & Co., Ltd. 730,599 
. Barber Steamship Lines, Inc. 36,957 
. Bellingham Steve. Co. 18,851 
. The Blue Star Line, Inc. 110,400 
. Brady-Hamilton Stevedore Co. 1,134,189 
. Bulk Handlers, Ine. _— 

. California Stevedore & Ballast Co. 1,162,149 
. Canadian Gulf Line, Ltd. 257,860 
. W. R. Chamberlin & Co. = 

. Coast Stevedore Co. — 

. Coastwise Line 370,030 
. Columbia Basin Terminals — 

. Consolidated Steve. Co. 2,963 
. Crescent Wharf & Warehouse Co. 391,404 
. The East Asiatic Co., Inc. 126,019 
. Encinal Terminals — 

. Everett Stevedoring Co. 48,598 
. Fern-Ville Lines 7,876 
. French Line 290,609 
. Furness, Withy & Co., Ltd. 315,996 
. General Stevedore & Ballast Co. 49,679 
. Grace Line Inc. 300,963 
. Griffiths & Sprague Steve. Co. 175,693 
. Holland-America Line 184,321 
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Company 


. Howard Terminal 

. Humboldt Stevedore Co., Ltd. 
. Independent Stevedore Co. 

. Indies Terminal Co. 

. International Terminals, Inc. 
. Interocean Line 

. Interstate Carloading Co. 

. Italian Line 

. Johnson Line 

. Jones Stevedoring Co. 

. W. J. Jones & Son, Inc. 

. Kerr Steamship Co., Inc. 

. Klaveness Line 

. Knutsen Line 

. Lines Service Steve. Inc. 

. Luckenbach Steamship Co., Inc. 
. M & B Services, Ince. 

. Maersk Line Agency 

. Marine Terminals Corp. 

. Marine Terminals Corp. of L. A. 
. Matson Navigation Company 
. Matson Terminals, Inc. 

. Metropolitan Steve. Co. 

. Mutual Stevedoring Co. 

. Mutual Terminals, Inc. 

. Oceanic Steamship Co. 

. Ocean Terminals 

. Fred. Olsen Line Agency, Ltd. 
. Olympia Stevedoring Co. 

. Olympic-Griffiths Lines, Inc. 

. Olympic Peninsula Steve. Co. 
. Olympic Steamship Co., Ine. 
. Oregon Stevedoring Co., Inc. 


. Outer Harbor Dock & Wharf, Inc. 


. Overseas Shipping Co. 

. Pacific Atlantic Steamship Co. 
. Pacific Australia Direct Line 

. Pacifie Far East Line, Inc. 

. Pacific Islands Transport Line 
. Pacifie Oriental Terminal 

. Pacifie Orient Express Line 


Tonnage 


200,340 
47,917 
222,058 


284,373 


129,660 
318,122 
1.545,641 
1,891,103 
267,061 
17,497 
109,851 


916,175 


304,815 
402,229 
2,585,548 


711,503 


236,340 
9,306 
321,764 
28,456 


129,725 
48°566 
176.173 


811,974 
41358 


104,529 


Personnel Votes 
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Company 


. Pacific Ports Service Co. 


. Pacific Republics Line 


. Panama Pacific Line 
. Parr-Richmond Terminal Co. 


. Pope & Talbot, Inc. 
. Portland Stevedoring Co. 


. Rothschild-International Steve. Co. 
2. Rothschild’s Alaska Steve. Co., Inc. 


. Royal Mail Lines, Ltd. 


. Salmon Terminals 
. The San Francisco Steve. Co. 


. Schirmer Stevedore Co., Ltd. 
. Seaboard Stevedoring Corp. 
. Seattle Bulk Loading Terminal, Inc. 


. Seattle Stevedore Co, 
. Shaffer Terminals 


. C. F. Sharp & Co., Ine. 
. Star Terminal Co., Inc. 


. States Marine Lines 


. States Steamship Co. 

. Tait Stevedoring Co., Inc. 

. Transpacific Trans. Co. 

. Twin Harbor Steve. & Tug Co. 
. Union SS Co. of N. Z., Ltd. 

. Washington Stevedoring Co. 
. West Coast Steamship Co. 


. West Coast Terminals Co. of Calif. 
. Westfal-Larsen Co. Line 


. Weyerhaeuser Steamship Co. 
. Willapa Harbor Steve. Co. 

. Williams, Dimond & Co. 

. Yerba Buena Corp. 

. Zidell Docks, Inc. 


(Exh. 39, 4-5 of Att.) 


Tonnage 
207,141 


197,688 
422,671 
394,268 
859,250 

69,831 
140,373 


65,998 
128,559 
230,786 
144,549 
298,627 


445,646 
503,726 
97,046 
498,245 
76,246 
16,355 
25,194 


77,161 
97,935 
377,284 
22,450 


39,853 
37,155 


Total 24,791,172 


Personnel Votes 
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[1] Pacrric Maritime Association 
16 California Street 
Phone DOuglas 2-7973 
San Francisco 11, Cal. 
March 6, 1961 
To Boarp or Drrectors: 


CertiricaTion or 1960 Tonnace anp AverAcE MonTHLY 
Sracornc PersoNNEL FoR Quarter Expixnc DEcEMBER 
31, 1960 For Vorixc Purposes 1961 


Article VI, Section 2 of the Association By-Laws re- 
quires the Secretary to certify to the Board of Directors 
the tonnage of cargo loaded and/or discharged by or for 
each member during the preceding calendar year. The Sec- 
tion also requires the Secretary to report the average num- 
ber of seagoing employees employed by members of the 
Passenger Line Group, Coastwise Group, Alaska Group, 
Intercoastal Line Group and Offshore Group, during the 
preceding quarter. These employees work under collective 
bargaining contracts executed by the Association on behalf 
of members in the above groups. There is submitted for 
your consideration a listing of members and the tonnage 
and average number of seagoing employees reported by 
them as recorded in the financial records of the Association. 

Opposite each member is listed the number of votes 
based on tonnage and seagoing employees as provided in 
the By-Laws; i.e, one vote for each member and, in 
addition, one vote for each full 100,000 tons and one vote 
for each full 100 seagoing employees. 


Respectfully submitted, 


Paciric Maritrme ASSOCIATION 
J. A. Roserrson 
Secretary 

JAR:ah 

Attachment 
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(Attached to Exhibit 40) 


[1] PACIFIC MARITIME ASSOCIATION 
Votinc STRENGTH 


Basep on 1960 Tonnace anv AVERAGE SEAGOING PERSONNEL 
FOR THE QuarTER Enpinc Decemser 31, 1960 


Company Tonnage Personnel Votes 


Alaska Steamship Company 430,946 352 
Alaska Terminal & Steve. Co. — 
Albin Stevedore Co. 8,352 — 
Albina Dock Co. — —_ 
American-Hawaiian SS Co. — —_ 
American Mail Line 498,293 423 
American President Lines 596,065 2,077 2 
Anacortes Stevedoring Co. 1,322 
Associated-Banning Co. 412,868 

. Balfour, Guthrie & Co., Ltd. 752,100 

. Barber Steamship Lines, Ine. 26,811 
2. Bellingham Steve. Co. 19,782 

. The Blue Star Line, Ine. 127,863 

. Brady-Hamilton Steve. Co. 1,316,503 

. Bulk Handlers, Inc. _ 

. California Stevedore & Ballast Co. 1,369,474 

. Canadian Gulf Line, Ltd. 268,718 

. W.R. Chamberlin & Co. 65,631 

. Coast Stevedore Co. — 

. Coastwise Line —_ 

. Columbia Basin Terminals — 
2. Consolidated Steve. Co. 17,119 
3. Crescent Wharf & Warehouse Co. 355,923 

24. Daido Kaiun Kaisha —_— 

. The East Asiatic Co., Inc. 112,239 

. Encinal Terminals — 

. Everett Stevedoring Co. 53,126 

. Fern-Ville Lines 15,987 

. Flota Mercante Grancolobiana, S.A. — 

. French Line 202,368 

. Furness, Withy & Co., Ltd. 312,273 

. General Steve. & Ballast Co. 27,975 

33. Grace Line, Inc. 284,860 

. Griffiths & Sprague Steve. Co. — 
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Company Tonnage Personnel Votes 


. Hamburg-Amerika Line — 
5. Holland-America Line 174,484 
. Howard Terminal 261,540 
. Humboldt Steve. Co., Ltd. 55,750 
. lino Lines _— 
. Independent Stevedore Co. 200,082 
. Indies Terminal Co. _— 
42. International Terminals, Inc. —_— 
. Interocean Line 258,960 
. Interstate Carloading Co. — 
5. Italian Line 154,993 
. Johnson Line 345,399 
. Jones Stevedoring Co. 1,741,528 
48. W. J. Jones & Son, Inc. 2,676,252 
. Kawasaki Kisen Kaisha, Ltd. 16,671 
. Kerr Steamship Co., Inc. 266,375 
51. Klaveness Line 29,520 
2. Knutsen Line 134,039 
3. Lines Service Steve. Inc. _ 
54, Luckenbach SS Co., Inc. 557,377 
55. M. & R. Services, Inc. 29,400 
. Maersk Line Agency 40,758 
. Marine Terminals Corp. 398,326 
. Marine Terminals Corp. of L.A. 607,190 
. Matson Navigation Company 2,844,316 
. Matson Terminals, Inc. _ 
. Metropolitan Steve. Co. 1,254,142 
2. Mitsui Steamship Co., Ltd. 29,361 
3. Mutual Terminals, Inc. 
. Nippon Yusen Kaisha 
. North German Lloyd 
. Oceanic Steamship Co. 
. Ocean Terminals 
. Fred Olsen Line Agency, Ltd. 
. Olympia Stevedoring Co. 
. Olympic-Griffiths Lines, Inc. 
. Olympic Peninsula Steve. Co. 
. Olympic Steamship Co., Inc. 
. Oregon Stevedoring Co., Inc. 
. Outer Harbor Dock & Wharf, Inc. 


ra 


eT 3] TTT eT GB 2 a WT 


3) 
BE HEH HOH EHH HO HON RH HOH ND HWH NOR ND HOH HW HH OD 


533a 
Exhibit 40 


Company 
. Overseas Shipping Co. 


. Pacific Atlantic SS Co. 
. Pacific Australia Direct Line 


. Pacific Far East Line, Inc. 
. Pacific Islands Transport Line 


. Pacific Oriental Terminal 


. Pacific Orient Express Line 


. Pacific Ports Service Co. 


. Pacific Republics Line 


. Panama Pacifie Line 
3. Parr-Richmond Terminal (‘o. 


. Pope & Talbot, Ine. 
- Portland Stevedoring Co. 


. Rothschild-International Steve. Co. 


. Rothschild’s Alaska Steve. Co., Ine. 
. Royal Mail Lines, Ltd. 


. Salmon Terminals 
2. The San Francisco Steve. Co. 
3. Schirmer Stevedore Co., Ltd. 


- Seaboard Stevedoring Corp. 


3. Seattle Bulk Loading Terminal, Inc. 
. Seattle Stevedore Co. 
. Shaffer Terminals 


. C. F. Sharp & Co., Ine. 
. Star Terminal Co., Ine. 


. States Marine Lines 


. States Steamship Co. 


2. Tait Stevedoring Co., Ine. 


. Transpacific Trans. Co. 

. Twin Harbor Steve. & Tug Co. 
- Union SS Co. of N.Z., Ltd. 

- Washington Stevedoring Co. 

- West Coast Steamship Co. 


. West Coast Terminals Co. of Cal:f. 
. Westfal-Larsen Co. Line 


. Weyerhaeuser Steamship Co. 
. Willapa Harbor Steve. Co. 
. Williams, Dimond & Co. 

. Yerba Buena Corp. 

. Zidell Docks, Ine, 


Total 


(Exh. 40, 3-5 of Att.) 


Tonnage 


160,844 


811,668 


422,655 
715,461 
1,329,321 
1,724 
143,295 


48,490 
58.052 
193,528 
306,154 
1,278,732 


570,814 
512,680 
95,276 
445,683 
94,524 
17,033 
42,006 
165,732 
128,266 
384,359 
31,248 


33,239 
38,878 


28,217,790 


Personnel Votes 
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Exhibit 41 


[1] Pacrric Marrrime Association 
16 California Street 
Phone DOuglas 2-7973 
San Francisco 11, Cal. 
March 13, 1962 


To Boarp or Drrecrors. 


CERTIFICATION OF 1961 ToNNAGE AND AVERAGE MontTHLY 
SracorxG PERSONNEL FOR QuaRTER ENDING 
DecemsBer 31, 1961 ror Vorinc Purposes 

1962 


Article VI, Section 2 of the Association By-Laws re- 
quires the Secretary to certify to the Board of Directors 
the tonnage of cargo loaded and/or discharged by or for 
each member during the preceding calendar year. The 
Section also requires the Secretary to report the average 
number of seagoing employees employed by members of 
the Passenger Line Group, Coastwise Group, Alaska Group, 
Intercoastal Line Group and Offshore Group, during the 
preceding quarter. These employees work under collective 
bargaining contracts executed by the Association on be- 
half of members in the above groups. There is submitted 
for your consideration a listing of members and the ton- 
nage and average number of seagoing employees reported 
by them as recorded in the financial records of the Asso- 
ciation. 

Opposite each member is listed the number of votes 
based on tonnage and seagoing employees as provided in 
the By-Laws; i.e., one vote for each member and, in addi- 
tion, one vote for each full 100,000 tons and one vote for 
each full 100 seagoing employees. 


Respectfully submitted, 


Pacreic Marrrme Association 
J. A. Robertson 
Secretary 


JAR:ah 
Attachment 
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(Attached to Exhibit 41) 
[1] PACIFIC MARITIME ASSOCIATION 


Votine SrrencTH 


BasEp on 1959 TonnacE AND AVERAGE SEAGOING PERSONNEL 
For tHe Quarter Enpinc Decemser 31, 1961 


Company Tonnage Personnel Votes 


Alaska Steamship Company 407,652 274 
Alaska Terminal & Steve. Co. 2,065 
Albin Stevedore Co. 53,107 
Albina Dock Company = 

American Mail Line 442,469 
American President Lines 427,900 
Anacortes Stevedoring Co. 3,307 
Associated-Banning Co. 649,006 
Balfour, Guthrie & Co., Ltd. 681,185 
. Barber Steamship Lines, Inc. 37,162 
. Bellingham Steve. Co. 45,270 
. The Blue Star Line, Inc. 102,994 
. Brady-Hamilton Steve. Co. 1,321,176 
. Bulk Handlers, Inc. 48,967 
. California Stevedore & Ballast Co. 1,702,297 
. Calmar Steamship Corp. 539,036 
. Canadian Gulf Line, Ltd. 255,301 
. W.R. Chamberlin & Co. 44,061 
. Coast Stevedore Co. 51,661 
. Coastwise Line hs 

. Consolidated Steve. Co. 150,979 
. Crescent Wharf & Warehouse Co. 225,844 
. Daido Kaiun Kaisha 77,962 
. Diablo Seaway Terminals 108,128 
. The East Asiatic Co., Inc. 79,622 
. Encinal Terminals 14,574 
. Everett Stevedoring Co. 33,950 
. Fern-Ville Lines 12,373 
. Flota Mercante Grancolobiana, S.A. —_ 

. French Line 168,643 
. Furness, Withy & Co., Ltd. 244,205 
. General Steve. & Ballast Co. 150,743 
. Grace Line, Inc. 289,524 
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Company 

. Griffiths & Sprague Steve. Co. 
. Hamburg-Amerika Line 

. Holland-America Line 


. Howard Terminal 


. Humboldt Steve. Co., Ltd. 


. Lino Lines 


. Independent Stevedore Co. 


. Indies Terminal Co. 


. International Terminals, Inc. 


. Interocean Line 


. Interstate Carloading Co. 


. Italian Line 
. Johnson Line 


. Jones Stevedoring Co. 

. W. J. Jones & Son, Ine. 

. Kawasaki Kisen Kaisha, Ltd. 
. Kerr Steamship Co., Inc. 


. Klaveness Line 
. Knutsen Line 


. Lines Service Steve. Inc. 

. Luckenbach SS Co., Inc. 

. Maersk Line Agency 

. Marine Terminals Corp. 

_ Marine Terminals Corp. of L. A. 
. Matson Navigation Company 

. Matson Terminals, Inc. 

. Metropolitan Steve. Co. 

. Mitsubishi Shipping Co., Ltd. 
. Mitsui Steamship Co., Ltd. 

. Mutual Terminals, Ine. 

. Nippon Yusen Kaisha 

. North German Lloyd 

. The Oceanic Steamship Co. 

. Ocean Terminals 

. Fred Olsen Line Agency, Ltd. 
. Olympia Stevedoring Co. 

. Olympic-Griffiths Lines, Inc. 

. Olympic Peninsula Steve. Co. 
. Olympic Steamship Co., Inc. 


Tonnage 


159,806 
267,835 
49,406 
64,759 
157,088 


173,758 


80,676 
354,894 
1,412,571 
2,348,905 
189,668 
10,824 
20,107 
137,603 


92,124 
42,564 
470,856 
750,505 
2,801,018 


1,934,256 
19,723 
223,736 


127,304 


Personnel Votes 
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Company 
. Oregon Stevedoring Co., Inc. 


. Osaka Shosen Kaisha 


. Outer Harbor Dock & Wharf, Inc. 
. Overseas Shipping Co. 


. Pacifie Atlantic SS Co. 
. Pacifie Australia Direct Line 


. Pacific Far East Line, Inc. 
. Pacific Islands Transport Line 


. Pacific Oriental Terminal 


. Pacific Orient Express Line 


. Pacifie Ports Service Co. 


. Pacific Republics Line 


. Panama Pacific Line 
. Parr-Richmond Terminal Co. 


- Pope & Talbot, Inc. 
. Portland Stevedoring Co. 


. Rothschild-International Steve. Co. 
. Rothschild’s Alaska Steve. Co., Inc. 


. Royal Mail Lines, Ltd. 


. Salmon Terminals 


. The San Francisco Steve. Co., Inc. 
. Schirmer Stevedore Co., Ltd. 

. Scrap Loaders, Inc. 

. Seaboard Stevedoring Corp. 


. Seattle Bulk Loading Terminal, Ine. 
. Seattle Stevedore Co. 


. ©. F, Sharp & Co., Ine. 
. Shinnihon Steamship Co. 
. Star Terminal Co., Ine. 


. States Marine Lines 


. States Steamship Co. 


. Stockton Bulk Terminal Co. 
5. Stockton Stevedore Co. 
. Tacoma Stevedore & Terminal Co. 


. Tait Stevedoring Co., Ine. 

. Transpacific Trans. Co. 

. Twin Harbor Steve. & Tug Co. 
. Union SS Co. of N. Z., Ltd. 

. Washington Stevedoring Co. 
. West Coast Steamship Co. 


(Exh. 41, 3-5 of Att.) 


Tonnage 


66,476 


179,658 


569,836 
35,388 


109,587 
198,185 


338,197 
413,123 
684,379 
945,597 


132,945 


11,981 


158,416 
260,291 
920,484 


767,634 
454,849 


74,029 
461,541 
55,036 
25,310 
31,234 


Personnel Votes 
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Company Tonnage Personnel Votes 


West Coast Terminals Co. of 
California —_— 

Westfal-Larsen Co. Line 137,509 
Westfall Stevedore Co. _— 
Weyerhaeuser Steamship Co. 324,560 
Willapa Harbor Steve. Co. 14,397 

. Williams, Dimond & Co. — 
Yerba Buena Corp. 8,580 
Zidell Docks, Ine. 117,048 


ToraL 28,005,687 
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[1] Pacrric Mazrrme Association 
16 California Street 
Phone DOuglas 2-7973 
San Francisco 11, Cal. 


March 3, 1960 
To Members: 


For your information and guidance, we are attaching a 
revised up-to-date membership list of Pacific Maritime 
Association, which was certified to the Board of Directors 
at the meeting held on February 24, 1960. 

We also enclose a list of the Board of Directors elected 
to serve for the year 1960 and their appointed alternates. 
Members of the Board have been duly elected in accord- 
ance with Article V of the By-Laws of this Association. 

By letter of February 16, 1960, the membership was 
notified of the special meeting to be held on Wednesday, 
February 24, 1960 in lieu of the annual meeting of the 
members of Pacific Maritime Association, and Item No. 6 
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referred to the proposed amendments to the By-Laws, 
which would be voted upon at this special meeting of the 
membership. 

Proposed amendments to Section 1, Article VII of the 
By-Laws were discussed. It was moved, and seconded that 
the proposed amendment, designated No. 1 be approved. 
The motion was approved by vote of members holding 
two-thirds of the voting power of the entire membership. 
The vote was as follows: 286 — yes, 110 — absent. 

The proposed amendment to Section 5 of Article XI of 
the By-Laws was discussed. On motion that the amend- 
ment be approved, the motion was approved by vote of 
members holding two-thirds of the voting power of the 
entire membership. The vote was as follows: 279 — yes, 
7 — no, 110 — absent. 

These two amendments having been approved by the 


necessary two-thirds of the voting power of the member- 
ship now become effective and the enclosed copies are as 
approved by the membership of this Association. 


Very truly yours, 


J. A. Rosertson 
Secretary 


[1] PACIFIC MARITIME ASSOCIATION 


MempersuHip Roster 
AREA 


So. No. 
Name and Address of Member Co. Group(s) * Calif. Calif. 


. Alaska Steamship Company d,e 
Pier 42 
Seattle 4, Washington 


. Alaska Terminal & Steve. g,h 
Pier 42 
Seattle 4, Washington 


. Albin Stevedore Company 
3200 - 26th Ave., S. W. 
Seattle, Washington 


. Albina Dock Company 
710 Lewis Building 
Portland 4, Oregon 


. American-Hawaiian Steamship Co. 
90 Broad St. 
New York 4, N. Y. 


. American Mail Line, Ltd. 
740 Stuart Building 
Seattle, Washington 


. American President Lines 


311 California St. 
San Francisco, Calif. 


Oregon & 
Col. River 


Wash- 
ingto:: 


x 
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. Anacortes Stevedoring Co., Inc. 
320 Commercial Ave. 
Anacortes, Washington 


. Associated-Banning Co. 
P. O. Box 816 
Wilmington, Calif. 


. Balfour, Guthrie & Co. Ltd. 
351 California St. 
San Francisco, Calif. 


. Barber Steamship Lines, Ine. 
(Overseas Shipping Co., Agts.) 
310 Sansome St. 

San Francisco, Calif. 


» Bellingham Stevedoring Co. 
802 State St. 
Bellingham, Washington 


. The Blue Star Line, Inc. 
1801 Northern Life Tower 
Seattle 1, Washington 


. Brady-Hamilton Stevedore Co. 
1725 N.W. 14th Ave. 

Portland 9, Oregon 

. Bulk Handlers, Ine. 

Pier 14 

San Francisco, Calif. 

. California Stevedore & Ballast Co. 
160 Folsom St. 

San Francisco, Calif. 


OF NQUYLT 


BlPG 
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AREA 


. No. Oregon & Wash 
Name and Address of Member Co. Group(s) * Calif. Calif. Col. River ington 
. Canadian Gulf Line, Ltd. f x x 
Pier 22 
San Francisco 5, Calif. 


. W.R. Chamberlin & Co. 
206 Portland Trust Bldg. 
Portland 4, Oregon 


. Coast Stevedore Co. 
914 Water St. 
P. O. Box 997 
South Bend, Washington 


. Coastwise Line 
141 Battery St. 
San Francisco, Calif. 
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. Columbia Basin Terminals 
1788 N.W. Front 
Portland 9, Oregon 


. Consolidated Steve. Co. 
268 Market St. 
San Francisco, Calif. 


. Crescent Wharf & Warehouse Co. 
272 South Fries Ave. 
Wilmington, Calif. 

. The East Asiatic Co., Inc. 

465 California St. 
San Francisco, Calif. 


. Eneinal Terminals 


P. O. Drawer A 
Alameda, Calif. 


. Everett Stevedoring Co. 
1006 Hewitt Ave. 
Everett, Washington 


. Fern-Ville Lines 


(Overseas Shipping Co., Agts.) 
310 Sansome St. 
San Francisco, Calif. 


. French Line 


(General SS Corp., Agts.) 
432 California St. 
San Francisco, Calif. 


. Furness, Withy & Co., Ltd. 


310 Sansome St. 
San Francisco, Calif. 


. General Stevedore & Ballast Co. 


224 Spear St. 
San Francisco, Calif. 


. Grace Line Ine. 


2 Pine St. 
San Francisco, Calif. 


. Griffiths & Sprague Stevedoring Co. 


Pier 50 
Seattle 4, Washington 


OF NUWYTA 


(HW Jo ¢ ‘oF “UxM) 


AREA 


So. No. 
Name and Address of Member Co. Group(s) * Calif. Calif. 


. Holland-America Line f x x 


324 Sansome St. 
San Francisco, Calif. 


. Howard Terminal 
95 Market St. 
Oakland 4, Calif. 


. Humboldt Stevedore Co. Ltd. 


Foot of Washington St. 
Eureka, Calif. 


.. Independent Stevedore Co. 
210 N. Broadway, Box 1019 
Coos Bay, Oregon 


. Indies Terminal Co. 


P. O. Box 1147 
Wilmington, Calif. 


. International Terminals Inc. 


812 Wilshire Blvd. 
Los Angeles, Calif. 


. Interocean Line 


(Westfal Larsen Co., Inc., Agts.) 
310 Sansome St. 
San Francisco, Calif. 


. Interstate Carloading Co. 
1214 N. W. Front Ave. 
_ Portland 9, Oregon 


Oregon & 
Col. River 


x 


Wash- 


ington 
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. Italian Line 


(General SS Corp., Ltd., Agts.) 
432 California St. 
San Francisco, Calif. 


. Johnson Line 


(Grace Line Inc., Gen. Agts.) 
2 Pine St. 
San Francisco, Calif. 


. Jones Stevedoring Co. 
311 California St. 
San Francisco, Calif. 


. W. J. Jones & Son, Ine. 
817 Board of Trade Bldg. 
Portland, Oregon 


. Kerr Steamship Co., Ine. 
350 California St. 
San Francisco 4, Calif. 


. Klaveness Line 

(Overseas Shipping Co., Agts.) 
310 Sansome St. 

San Francisco, Calif. 


. Knutsen Line 


(Bakke Steamship Corp., Agts.) 
311 California St. 
San Francisco, Calif. 


. Lines Service Stevedoring, Ine. 
819-A Alabama 
San Francisco, Calif. 
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AREA 


So. No, Oregon & Wash- 
Name and Address of Member Co. Group(s) * Calif. Calif. Co). River ington 
. Luckenbach Steamship Co., Inc. b x x x x 
100 Bush St. 
San Francisco, Calif. 


. M&R Services, Inc. g,h 
P. O. Box 112 
Pittsburg, Calif. 


. Maersk Line Agency 
510 West Sixth St. 
Los Angeles, Calif. 


. Marine Terminals Corp. 
261 Steuart St. 
San Francisco, Calif. 
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. Marine Terminals Corp. 
of Los Angeles 
298 So. Pico Ave. 
P. O. Box 1068 
Long Beach, Calif. 


. Matson Navigation Co. 
215 Market St. 
San Francisco, Calif. 


. Matson Terminals, Inc. 
215 Market St. 
San Francisco, Calif. 


. Metropolitan Steve. Co. 
211 Marine Ave. 
P. O. Box 547 
Wilmington, Calif. 


- Mutual Stevedoring Co. 
289 Steuart St. 
San Francisco 5, Calif. 


- Mutual Terminals, Inc. 
289 Steuart St. 
San Francisco 5, Calif. 


. Oceanic Steamship Co. 
215 Market St. 
San Francisco, Calif. 


. Ocean Terminals 
55 Sacramento St. 
San Francisco 4, Calif. 


. Fred. Olsen Line Agency Ltd. 
465 California St. 
San Francisco, Calif. 


. Olympia Stevedoring Co. 
P. 0. Box 192 
Olympia, Washington 


. Olympic-Griffiths Lines, Ine. 
1000 - 2nd Ave. 
Seattle 4, Washington 


. Olympic Peninsula Steve. 
2247 East Marginal Way 
Seattle 4, Washington 


oF Ng TT 
BLES 
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AREA 


So. No. 
Name and Address of Member Co. Group(s) * Calif. Calif. 


. Olympic Steamship Co., Inc. e,g,h x x 
1000 - 2nd Ave. 
Seattle 4, Washington 


. Oregon Stevedoring Co., Inc. 
3630 N. W. Front Ave. 
Portland 10, Oregon 


. Outer Harbor Dock & Wharf, Inc. 
272 South Fries Ave. 
Wilmington, Calif. 

. Overseas Shipping Co. 

310 Sansome St. 

San Francisco, Calif. 


. Pacific Atlantic Steamship Co. 
320 California St. 
San Francisco, Calif. 


. Pacific Australia Direct Line 
(General SS Corp., Ltd., Agts.) 
432 California St. 

San Francisco, Calif. 

. Pacific Far East Line, Inc. 

141 Battery St. 

San Francisco, Calif. 

. Pacific Island Transport Lines 
(General SS Corp., Ltd., Agts.) 
432 California St. 

San Francisco, Calif. 


Oregon & 
Col. River 
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73. Pacific Oriental Terminal 


74, 


351 California St. 
San Francisco, Calif. 


Pacific Orient Express Line 
(General SS Corp., Ltd., Agts.) 
432 California St. 

San Francisco, Calif. 


. Pacific Ports Service Co. 


2 Pine St. 
San Francisco 11, Calif. 


. Pacific Republics Line. 


(Moore-MeCormack Lines, Inc.) 
214 California St. 
San Francisco, Calif. 


. Panama Pacific Line 


141 Battery St. 
San Francisco, Calif. 


. Parr-Richmond Terminal Co. 


1 Drumm St. 
San Francisco, Calif. 


. Pope & Talbot, Inc. 


100 Bush St. 
San Francisco 4, Calif. 


. Portland Stevedoring Co. 
1320 8S. W. Broadway 
Portland, Oregon 


OF NQMZAT 


BEF 


(HV Jo 8-2 ‘oF “UxXH) 


AREA 


So. No, 
Name and Address of Member Co. Group(s) * Calif. Calif. 


Rothschild-International g 
Stevedoring Co. 

2247 Bast Marginal Way 

Seattle 4, Washington 


. Rothschild’s Alaska 
Stevedoring Co., Inc. 
2247 Kast Marginal Way 

Seattle 4, Washington 


. Royal Mail Lines, Ltd. 


1731 Exchange Bldg. 
Seattle 4, Washington 


. Salmon Terminals 
Pier 24 North 
Seattle 4, Washington 


. The San Francisco Steve. Co. 
35 Brannan St. 
San Francisco, Calif. 


. Schirmer Steve. Co., Ltd. 
55 Sacramento St. 
San Francisco, Calif. 


. Seaboard Steve. Corp. 
2 Pine St. 
San Francisco, Calif. 


Oregon & 
Col. River 


9F NQMYTT 


(44 3° 8 ‘OF “UXH) 


» Seattle Bulk Loading Terminal, Inc. 
Pier 50, Room 25 
Seattle, Washington 


. Seattle Stevedore Co. 
1200 Westlake Ave., N. 
Seattle 9, Washington 


. Shaffer Terminals 
P. O. Box 1157 
Tacoma, Washington 


. C.F. Sharp & Co.,, Ine. 
Central Tower, 703 Market St. 
San Francisco, Calif. 


. Star Terminal Co., Ine. 
Pier 22 
San Francisco 5, Calif, 


. States Marine Lines 
241 Sansome St. 
San Francisco, Calif. 


- States Steamship Co. 
320 California St. 
San Francisco, Calif. 


. Tait Stevedoring Co., Inc. 
2247 Kast Marginal Way 
Seattle 4, Washington 


. Transpacific Trans. Co. 
351 California St. 
San Francisco, Calif. 
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3 No. Oregon & Wash- 
Name and Address of Member Co. Group(s) * Calif. Calif. Col. River ington 
. Twin Harbor Stevedoring & Tug. Co. g x 
P. O. Box 716 
Hoquiam, Washington 


. Union SS Co. of N. Z. Ltd. 
230 California St. 
San Francisco, Calif. 


(44 3° 01-6 ‘9F UX) 


. Washington Stevedoring Co. 
36 West Stacy St. 
Seattle 4, Washington 


. West Coast Steamship Co. 
601 Board of Trade Bldg. 
Portland 4, Oregon 


. West Coast Terminals Co. 
of California 
P. O. Box 2310, Station B 
San Francisco, Calif. 


. Westfal-Larsen Co. Line 
(General SS Corp., Ltd., Agts.) 
432 California St. 

San Francisco, Calif. 


9F NANT 


103. Weyehacuser Steamship Co. 
141 Battery St. 
San Francisco, Calif. 
[10] 104. Willapa Harbor Steve. Co. 
Raymond, Washington 


105. Williams, Dimond & Co. 
530 W. 6th St. 
Los Angeles, Calif. 
106. Yerba Buena Corp. 
55 Sacramento St. 
San Francisco, Calif. 
. Zidell Docks, Ine. 
3121 S. W. Moody St. 
Portland 1, Oregon 


Groups(s) * 


a. Passenger Line Group e. Offshore Group 

b. Intercoastal Line Group f. Foreign Line Group 
ec. Coastwise Group g. Stevedore Group 

d. Alaska Group h. Terminal Group 


OF QU XT 
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Exhibit 47 


[1] Pactric Marrrime ASSOCIATION 
16 California Street 
Phone DOuglas 2-7973 
San Francisco 11, Cal. 


July 3, 1961 
To MEMBERS. 


For your information and guidance, we are attach- 
ing a Membership Roster of Pacific Maritime Association 
which was certified to the Board of Directors at the annual 
meeting held on March 9, 1961. 

It would be appreciated if each member would check his 
listing to see if it is correct and current, both as to mem- 
bership groupings and areas of operation. Also, please 
advise if we have listed your address incorrectly. 


Also enclosed is listing of the members of the Board of 
Directors and their appointed alternates who are serving 
for the year 1961. 


J. A. RoBERTSON, 
Secretary. 


JAR:ah 
Enclosures 
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Exhibit 47 


(Attached to Exhibit 47) 


[1] Pacrric Marrrime Association 
16 California Street 
Phone DOuglas 2-7973 
San Francisco 11, Cal. 


June 30, 1961 
Errata SHEET 
Pacrric Maritime ASSOCIATION 


Mempersuir Roster 


Name & Address of Member Co. 


5. American Hawaiian 
SS Co. Delete. 


55. M & R Services, Inc. Change in Name: 
From: M & R Services, Ine. 


To: Diablo Seaway 
Terminals 


97. Seattle Stevedore Co. Change of Address: 
From: 1200 Westlake Ave. N. 


To: 2900 - 11th Ave. S.W. 
Seattle 4, Washington 


AREA 


So. No. Oregon & Wash- 
Name and Address of Member Co. Group(s) * Calif. Calif. Col. River 


ington 


[1] PACIFIC MARITIME ASSOCIATION 


MeEmMbErsHIP Roster 
. Alaska Steamship Company d,e 
Pier 42 
Seattle 4, Washington 


. Alaska Terminal & Steve. g,h 


Pier 42 
Seattle 4, Washington 


. Albin Stevedore Company 
3200 - 26th Ave., S.W. 
Seattle, Washington 


(iw JO T ‘Le ‘UXG) 
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. Albina Dock Company 
710 Lewis Building 
Portland 4, Oregon 


. Amcerican-Hawaiian SS Co. 
360 Lexington Avenue 
New York 17, N. Y. 


. American Mail Line, Ltd. 
1010 Washington Bldg. 
Seattle, Washington 


. American President Lines 
311 California Street 
San Francisco, California 


* 


oring Co. 
320 Commercial Ave. 
Anacortes, Washington 


. Associated-Banning Co. 

P. O. Box 816 

Wilmington, Calif. 

. Balfour, Guthrie & Co., Ltd. 


255 California Street 
San Francisco, Calif. 


. Barber Steamship Lines, Inc. 
(Overseas Shipping Co., Agts.) 
310 Sansome Street 

San Francisco, Calif. 


. Bellingham Stevedoring Co. 
802 State St. 
Bellingham, Washington 


. The Blue Star Line, Ine. 
1801 Northern Life Tower 
Seattle 1, Washington 


. Brady-IIamilton Stevedore Co. 
1725 N. W. 14th Ave. 
Portland 9, Oregon 


. Bulk Handlers, Ine. 
Pier 32 
San Francisco, Calif. 


. California Stevedore & Ballast Co. 


160 Folsom St. 
San Francisco, Calif. 


kb NQYTT 
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Name and Address of Member Co. Group(s) * 


. Calmar Steamship Corporation b 
25 Broadway 
New York 4, N. Y. 


. Canadian Gulf Line, Ltd. 
Pier 22 
San Francisco 5, Calif. 


. W. R. Chamberlin & Co. 
206 Portland Trust Bldg. 
Portland 4, Oregon 


. Coast Stevedore Co. 


914 Water St. 
P. O. Box 997 
South Bend, Washington 


. Coastwise Line 

141 Battery St. 

San Francisco, Calif. 

. Columbia Basin Terminals 


1788 N. W. Front 
Portland 9, Oregon 


. Consolidated Steve. Co. 

268 Market St. 

San Francisco, Calif. 

_ Crescent Wharf & Warehouse Co. 
272 South tien Ave. 


Ses + 


Oregon & 
Col. River 
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re 


; Dal aisha 
(General SS Corp., Ltd., Agts.) 
432 California St. 
San Francisco, Calif. 


. The East Asiatic Co., Inc. 
465 California St. 
San Francisco, Calif. 


. Encinal Terminals 
P. O. Drawer A 
Alameda, Calif. 


. Everett Stevedoring Co. 
1006 Hewitt Ave. 
Everett, Washington 
. Fern-Ville Lines 
(Overseas Shipping Co., Agts.) 
310 Sansome St. 
San Francisco, Calif. 
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. Flota Mereante Grancolobiana, S.A. 
(Balfour, Guthrie & Co., Ltd., Agts.) 
255 California St. 

San Francisco, Calif, 


- French Line 
(General SS Corp., Ltd., Agts.) 
432 California St. 
San Francisco, Calif, 


. Furness, Withy & Co., Ltd. 
310 Sansome St. 
San Francisco, Calif, 


(43¥ 3° ¢ “25 “UxR) 
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So. No. Oregon & Wash- 
Name and Address of Member Co. Group(s) * Calif. Calif. Col. River ington 


. General Stevedore & Ballast Co. g x 
224 Spear St. 
San Francisco, Calif. 


. Grace Line, Inc. e,g,h 
2 Pine St. 
San Francisco, Calif. 


. Griffiths & Sprague Stevedoring Co. 
Pier 50 
Seattle 4, Washington 


. Hamburg-Amerika Line 
(Balfour, Guthrie & Co., Ltd., Agts.) 
255 California St. 
San Francisco, Calif. 


. Holland-America Line 
324 Sansome St. 
San Francisco, Calif. 


. Howard Terminal 
95 Market St. 
Oakland 4, Calif. 


9, Humboldt Stevedore Co., Ltd. 
Foot of Washington St. 
Eureka, Calif. 


. lino Lines 
(Bakke Steamship Corp., Agts.) 
311 California St. 
San Francisco 4, Calif. 


(14V JO +e ‘LP “USH) 
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. Independent Stevedore Co. 
210 N. Broadway, Box 1019 
Coos Bay, Oregon 


. Indies Terminal Co. 


P. O. Box 1147 
Wilmington, Calif. 


. International Terminals, Inc. 
812 Wilshire Blvd. 
Los Angeles, Calif. 


. Interocean Line 


(Westfal Larsen Co., Inc., Agts.) 
310 Sansome St. 
San Francisco, Calif. 


. Interstate Carloading Co. 


1214 N. W. Front Ave. 
Portland 9, Oregon 


. Italian Line 


(General SS Corp., Ltd., Agts.) 
432 California St. 
San Francisco, Calif. 


. Johnson Line 


(Grace Line, Inc., Gen. Agts.) 
2 Pine St. 
San Francisco, Calif. 


. Jones Stevedoring Co. 
311 California St. 
San Francisco, Calif. 


LF RGU LT 
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Name and Address of Member Co. 


. W. J. Jones & Son, Inc. 
817 Board of Trade Bldg. 
Portland, Oregon 


. Kawasaki Kisen Kaisha, Ltd. 
(Kerr SS Co., Inc., Gen. Agts.) 
350 California St. 

San Francisco, Calif. 


. Kerr Steamship Co., Ine. 
350 California St. 
San Francisco 4, Calif. 


. Klaveness Line 


(Overseas Shipping Co., Agts.) 
310 Sansome St. 
San Francisco, Calif. 


. Knutsen Line 


(Bakke Steamship Corp., Agts.) 
311 California St. 
San Francisco, Calif. 


. Lines Service Stevedoring 
819-A Alabama 
San Francisco, Calif. 


. M &R Services, Inc. 
P. O. Box 112 
Pittsburg, Calif. 
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So. No. 
Group(s) * Calif. Calif. 
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56. 


57. 


58. 


Maersk Line Agency 
510 West Sixth St. 
Los Angeles, Calif. 


Marine Terminals Corp. 
261 Steuart St. 
San Francisco, Calif. 


Marine Terminals Corp. 
of Los Angeles 

298 So. Pico Ave. 

P. O. Box 1068 

Long Beach, Calif. 


. Matson Navigation Company 


215 Market St. 
San Francisco, Calif. 


. Matson Terminals, Inc. 


480 Main St. 
San Francisco, Calif. 


. Metropolitan Steve. Co. 


211 Marine Avenue 
P. O. Box 547 
Wilmington, Calif. 


» Mitsubishi Shipping Co., Ltd. 


(Oceanic Agencies, Inc., Gen. Agts.) 
310 Sansome St. 
San Francisco, Calif. 


. Mitsui Steamship Co., Ltd. 


(Mitsui Line Agencies, Ine.) 
201 Pine St. 
San Francisco 4, Calif. 
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No. 
Name and Address of Member Co. Group(s) * Calif. 


. Mutual Terminals, Inc. g,h x 
289 Steuart St. 
San Francisco 5, Calif. 


5. Nippon Yusen Kaisha 


311 California St. 
San Francisco, Calif. 


. North German Lloyd 

(Balfour, Guthrie & Co., Ltd., Agts.) 
255 California St. 

San Francisco, Calif. 


. Oceanic Steamship Co. 
215 Market St. 
San Francisco, Calif. 


38. Ocean Terminals 


55 Sacramento St. 
San Francisco 4, Calif. 


. Fred Olsen Line Agency, Ltd. 
465 California St. 
San Francisco, Calif. 


. Olympia Stevedoring Co. 
P. O. Box 192 
Olympia, Washington 


. Olympic-Griffiths Lines, Ine. 
1000 - 2nd Ave. 
Seattle 4, Washington 


Oregon & 
Col. River 


Wash- 
ington 
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. Olympic Peninsula Steve. 
2247 Kast Marginal Way 
Seattle 4, Washington 


- Olympic Steamship Co., Inc. 
1000 - 2nd Ave. 

Seattle 4, Washington 

- Oregon Steve. Co., Inc. 
3630 N. W. Front Ave. 
Portland 10, Oregon 


. Outer Harbor Dock & Wharf, Ine. 
272 South Fries Ave. 
Wilmington, Calif. 

. Overseas Shipping Co. 

310 Sansome St. 

San Francisco, Calif. 


- Pacific Atlantic Steamship 
320 California St. 
San Francisco, Calif. 


. Pacific Australia Direct Line 
(General SS Corp., Ltd., Agts.) 
432 California St. 

San Francisco, Calif. 

. Pacific Far Hast Line, Ine. 

141 Battery St. 

San Francisco, Calif. 

. Pacific Island Transport Lines, 
(General SS Corp., Ltd., Agts.) 
432 California St. 

San Francisco, Calif. 


ar nquyxg 


(HV JO 2-9 ‘26 “UXDT) 


So. N Oregon & Wash- 
Name and Address of Member Co. Group(s) * Calif. Col. River ington 
. Pacific Oriental Terminal h 
351 California St. | 
San Francisco, Calif. 


. Pacific Orient Express Line 
(General SS Corp., Ltd., Agts.) 
432 California St. 

San Francisco, Calif. 


(a¥ JO SL ‘LP US) 


. Pacific Ports Service Co. 
2 Pine St. 
San Francisco 11, Calif. 


. Pacific Republics Line 
(Moore-McCormick Lines, Tne.) 
214 California St. 

San Francisco, Calif. 


oy nT 


. Panama Pacific Line 
141 Battery St. 
San Francisco, Calif. 


. Parr-Richmond Terminal 
1 Drumm St. 
San Francisco, Calif. 


. Pope & Talbot, Inc. 
100 Bush St. 
San Francisco 4, Calif. 


. Portland Stevedoring Co. 
1320 S. W. Broadway 
Portland, Oregon 


9. Rothschild-International 
Stevedoring Co. 
2247 Hast Marginal Way 
Seattle 4, Washington 


. Rothschild’s Alaska Stevedoring 
Co., Ine. 
2247 Kast Marginal Way 
Seattle 4, Washington 


» Royal Mail Lines, Ltd. 
1731 Exchange Bldg. 
Seattle 4, Washington 


~ Salmon Terminals 
Pier 24 North 
Seattle 4, Washington 


oF QUILT 
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. The San Francisco Steve. Company 
35 Brannan St. 
San Francisco, Calif. 


. Schirmer Steve. Co., Ltd. 
55 Sacramento St. 
San Francisco, Calif. 


» Seaboard Steve. Corp. 
2 Pine St. 
San Francisco, Calif. 


(44¥ JO 8 “Lp “UXR) 


Name and Address of Member Co. 


_ Seattle Bulk Loading Terminal, Inc. 


Pier 50, Room 28 
Seattle, Washington 


97. Seattle Stevedore Co. 


1200 Westlake Ave., N. 
Seattle 9, Washington 


. Shaffer Terminals 


P. O. Box 1157 
Tacoma, Washington 


. C.F. Sharp & Co., Ine. 
Central Tower 

703 Market St. 

San Francisco, Calif. 


. Shinnihon Steamship Co., Ltd. 
(Balfour, Guthrie & Co., Ltd., Agts.) 
255 California St. 

San Francisco, Calif. 


. Star Terminal Co., Inc. 
Pier 22 
San Francisco, Calif. 


. States Marine Lines 


241 Sansome St. 
San Francisco, Calif. 


So. 
Group(s) * Calif. 
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320 California St. 
San Francisco, Calif. 


. Tait Stevedoring Co., Ine. 
2247 Hast Marginal Way 
Seattle 4, Washington 


d. Transpacific Trans. Co. 


351 California St. 

San Francisco, Calif. 

. Twin Harbor Stevedoring & Tug Co. 
P. O. Box 716 

Hoquiam, Washington 


- Union SS Co. of N. Z., Ltd. 
230 California St. 
San Francisco, Calif. 


. Washington Stevedoring Co. 
36 West Stacy St. 
Seattle 4, Washington 


. West Coast Steamship Co. 

601 Board of Trade Bldg. 

Portland 4, Oregon 

. West Coast Terminals Co. 
of California 

P. O. Box 2310, Station B 

San Francisco, Calif. 

. Westfal-Larsen Co. Line 

(General SS Corp., Ltd., Agts.) 

432 California St. 

San Francisco, Calif. 


LF QUILT 
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Name and Address of Member Co. 


. Weyerhaeuser Steamship Company b 
141 Battery St. 
San Francisco, Calif. 


. Willapa Harbor Steve. Co. 
Raymond, Washington 


. Williams, Dimond & Co. 
530 W. 6th St. 
Los Angeles, Calif. 


. Yerba Buena Corp. 
55 Sacramento St. 
San Francisco, Calif. 


. Zidell Docks, Inc. 
3121 S. W. Moody St. 
Portland 1, Oregon 


Group(s) ° 


a. Passenger Line Group 
b. Intercoastal Line Group 
c. Coastwise Group 

d. Alaska Group 


Group(s) * 


AREA 


Wash- 
ington 


So. No. Oregon & 
Calif. Calif, Col. River 


x x x x 


e. Offshore Group 


f. Foreign Line Group 
g. Stevedore Group 
h. Terminal Group 


Mempersuir Roster ror 1961 
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Exhibit 48 


(1] Pactric Maritime Association 
16 California Street 
Phone Douglas 2-7973 
San Francisco 11, Cal. 


April 25, 1962 
Errata SHEET 


Paciric Maritime AssociaTION 


MembBersHip Roster 


AREA 
Oregon & Wash- 


So. No. 
Name and Address of Member Co. Group(s) * Calif. Calif. Col. River ington 


Capitol Stevedore Co. g 7 
2900 - 11th Ave., SW 
Seattle 4, Washington 


Crown Zellerbach Corporation 
1 Bush Street 
San Francisco, California 


Twin Harbors Terminal Company 
Pier C, Berth 20 
Long Beach, California 


(The above companies were admitted to membership in the Association since the Membership 
Roster was prepared.) 


[1] PACIFIC MARITIME ASSOCIATION 
MempersHip Roster 


AREA 


So. No. 
Name and Address of Member Co. Group(s) * Calif. Calif. 
. Alaska Steamship Company d,e 
Pier 42 
Seattle 4, Washington 
. Alaska Terminal & Steve. g,h 
Pier 42 
Seattle 4, Washington 


. Albin Stevedore Company 
3200 - 26th Ave. S.W. 
Seattle, Washington 


. Albina Dock Company 
710 Lewis Building 
Portland 4, Oregon 


. American Mail Line, Ltd. 
1010 Washington Bldg. 
Seattle, Washington 


. American President Lines 


601 California Street 
San Francisco, California 


. Anacortes Stevedoring Co. 
320 Commercial Ave. 
Anacortes, Washington 


Oregon & 
Col. River 


Wash- 


ington 
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. Associated Banning Co. 
P. O. Box 816 
Wilmington, Calif. 


. Balfour, Guthrie & Co., Ltd. 
255 California Street 
San Francisco, California 


. Barber Steamship Lines, Inc. 
(Overseas Shipping Co., Agts.) 
310 Sansome Street 
San Francisco, California 

. Bellingham Stevedoring Co. 
802 State Street 
Bellingham, Washington 

. The Blue Star Line, Ine. 


1801 Northern Life Tower 
Seattle 1, Washington 


8h nqQUycg 
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. Brady-Hamilton Stevedore Co. 
1725 N. W. 14th Ave. 
Portland 9, Oregon 


- Bulk Handlers, Ine. 
Pier 32 
San Francisco, California 


. California Stevedore & Ballast Co. 
160 Folsom Street 
San Francisco, California 


. Calmar Steamship Corp. 
25 Broadway 
New York 4, N. Y. 


(2-1 ‘8h Gx) 


AREA 


So. No. 
Name and Address of Member Co. Group(s) * Calif. Calif. 


. Canadian Gulf Line, Ltd. f x x 
Pier 22 
San Francisco 5, Calif. 


_ W. RB. Chamberlin & Co. 


206 Portland Trust Bldg. 
Portland 4, Oregon 


. Coast Stevedore Co. 


914 Water Street 
P. O. Box 997 
South Bend, Washington 


. Coastwise Line 


601 Montgomery Street 
San Francisco, Calif. 


. Consolidated Steve. Co. 


268 Market Street 
San Francisco, Calif. 


. Crescent Wharf & Warchouse Co, 


272, South Fries Avenue 
Wilmington, Calif. 


. Daido Kaiun Kaisha 


(General SS Corp., Ltd., Agts.) 
432 California Street 
San Francisco, Calif. 


Oregon & 
Col. River 
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24. Diablo Seaway Terminals 
P. O. Box 112 
Pittsburg, Calif. 


. The East Asiatic Co., Inc. 
465 California Street 
San Francisco, Calif, 


. Encinal Terminals 
P. O. Drawer A 
Alameda, Calif. 


. Everett Stevedoring Co. 
1006 Hewitt Avenue 
Everett, Washington 


. Fern-Ville Lines 
(Overseas Shipping Co., Agts.) 
310 Sansome Street 
San Francisco, Calif. 


SF NgyTq 


. Flota Mereante Grancolobiana, S.A. 
(Balfour, Guthrie & Co., Ltd., Agts.) 
255 California Street 
San Francisco, Calif. 


. French Line 
(General SS Corp., Ltd., Agts.) 
432 California Street 
San Francisco, Calif. 


. Furness, Withy & Co., Ltd. 
310 Sansome Street 
San Francisco, Calif. 


Name and Address of Member Co. Group(s) * 


— General Stevedore & Ballast Co. g 
Pier 9 
San Francisco, Calif. 


. Grace Line, Ine. e, g,h 
2 Pine Street 
San Francisco, Calif. 


_ Griffiths & Sprague Stevedoring Co. 
Pier 50 

Seattle 4, Washington 

. Hamburg-Amerika Line 

(Balfour, Guthrie & Co., Ltd., Agts.) 
255 California Street 

San Francisco, Calif. 


. Holland-America Line 


324 Sansome Street 
San Francisco, Calif. 


. Howard Terminal 


95 Market Street 
Oakland 4, Calif. 


38, Humboldt Stevedore Co., Ltd. 


Foot of Washington Strect 
Eureka, Calif. 


. Tino Lines 


(Bakke Steamship Corp., Agts.) 
311 California Street 
San Francisco 4, Calif. 
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. Independent Stevedore Co. 
210 N. Broadway, Box 1019 
Coos Bay, Oregon 


. Indies Terminal Co. 


P. 0. Box 1147 
Wilmington, Calif. 


» International Terminals, Ine. 
812 Wilshire Blvd. 

Los Angeles, Calif. 

. Interocean Line 

(Westfal Larsen Co., Inc., Agts.) 
310 Sansome Street 

San Francisco, Calif. 


. Interstate Carloading Co. 
3838 N.W. Front Ave. 


Portland 10, Oregon 


. Italian Line 


(General SS Corp., Ltd., Agts.) 
432 California Street 
San Francisco, Calif. 


. Johnson Line 


(Grace Line, Inc., Gen. Agts.) 
2 Pine Street 
San Francisco, Calif. 


. Jones Stevedoring Co. 
211 Brannan Street 
San Francisco 7, Calif, 
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. W. J. Jones & Son, Ince. g 
817 Board of Trade Bldg. 
Portland, Oregon 


. Kawasaki Kisen Kaisha, Ltd. 

(Kerr Steamship Company, Inc., 
General Agents) 

350 California Street 

San Francisco, Calif. 


. Kerr Steamship Co., Inc. 
350 California Street 
San Francisco 4, Calif. 


. Klaveness Line 


(Overseas Shipping Co., Agts.) 
310 Sansome Street 
San Francisco, Calif. 


. Knutsen Line 


(Bakke Steamship Corp., Agts.) 
311 California Street 
San Francisco, Calif. 


. Lines Service Stevedoring 
819-A Alabama 
San Francisco, Calif. 


4, Luckenbach Steamship Co. 


120 Wall Street 
New York 5, N. Y. 


Oregon & 


Col. 


x 


iver 


Wash- 
ingt: 


BF NYT 


. Maersk Line Agency 
615 South Flower St. : 
Los Angeles 17, California 


. Marine Terminals Corp. 
261 Steuart Street 
San Francisco, Calif. 


- Marine Terminals Corp. 
of Los Angeles 
298 So. Pico Ave. 
P. O. Box 1068 
Long Beach, Calif. 


. Matson Navigation Company 
215 Market Street 
San Francisco, Calif. 


. Matson Terminals, Inc. 
480 Main Street 
San Francisco, Calif. 


. Metropolitan Steve. Co. 
211 Marine Avenue 
P. O. Box 547 
Wilmington, Calif, 

- Mitsubishi Shipping Co., Ltd. 
(Oceanic Agencies, Inc., Gen. Agts.) 
310 Sansome Street 
San Francisco, Calif. 

. Mitsui Steamship Co., Ltd. 
(Mitsui Line Agencies, Ine.) 
201 Pine Street 
San Francisco 4, Calif, 


BF NQYTT 
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Name and Address of Member Co. Group(s) * Calif. Calif. 


. Mutual Terminals, Inc. g,h x 
289 Steuart Street 
San Francisco, Calif. 


. Nippon Yusen Kaisha 
311 California Street 
San Francisco, Calif. 


5. North German Lloyd 


(Balfour, Guthrie & Co., Ltd., Agts.) 
255 California Street 
San Francisco, Calif. 


. The Oceanic Steamship Co. 
215 Market Street 
San Francisco, Calif. 


. Ocean Terminals 


55 Sacramento Street 
San Francisco 4, Calif. 


. Fred Olsen Line Agency, Ltd. 
465 California Street 
San Francisco, Calif. 


. Olympia Stevedoring Co. 
P. O. Box 192 
Olympia, Washington 


. Olympic-Griffiths Lines, Ine. 
1000 - 2nd Avenue 
Seattle 4, Washington 


Oregon & 
Col. River 


Wash- 
ingt 
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. Olympic Peninsula Steve. 
2247 Kast Marginal Way 
Seattle 4, Washington 

. Olympic Steamship Co., Ine. 
1000 - 2nd Avenue 

Seattle 4, Washington 

. Oregon Steve. Co., Ine. 
3630 N. W. Front Avenue 
Portland 10, Oregon 


74. Osaka Shosen Kaisha 


(Williams, Dimond & Co., Agents) 
530 West 6th Street 
Los Angeles 14, Calif. 


. Outer Harbor Dock & Wharf. Inc. 


272 South Fries Avenue 
Wilmington, Calif. 

. Overseas Shipping Co. 
310 Sansome Street 

San Francisco, Calif. 

. Pacifie Atlantic Steamship 
320 California Street 

San Francisco, Calif. 


. Pacifie Australia Direet Line 


(General SS Corp., Ltd., Agts.) 
432 California Street 

San Francisco, Calif. 

. Pacific Far Hast Line, Ine. 

141 Battery Street 

San Francisco, Calif. 
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So. No. Oregon & Wash- 
Name and Address of Member Co. Group(s) * Calif. Calif. Col. River ington 
. Pacific Islands Transport Line f x x x x 
(General SS Corp., Ltd., Agts.) 
432 California Street 
San Francisco, Calif. 


(¢-2 ‘8h XH) 


. Pacific Oriental Terminal 
351 California Street 
San Francisco, Calif. 


. Pacific Orient Express Line 
(General SS Corp., Ltd., Agts.) 


432 California Street 
San Francisco, Calif. 


. Pacific Ports Service Co. 
2 Pine Street 
San Francisco 11, Calif. 


. Pacific Republics Line 
(Moore-McCormack Lines, Ine ) 
214 California Street 
San Francisco, Calif. 


BF HQT 


. Panama Pacific Line 
141 Battery Street 
San Francisco, Calif. 


. Parr-Richmond Terminals 
1 Drumm Street 
San Francisco, Calif. 


‘ Pope & Talbot, Inc. 
100 Bush Street 
San Francisco, Calif. 


. Portland Stevedoring Co. 


1320 S. W. Broadway 
Portland, Oregon 


. Rothschild-International 
Stevedoring Co. 

2247 Kast Marginal Way 

Seattle 4, Washington 


. Rothschild’s Alaska 
Stevedoring Co., Inc. 
2247 Hast Marginal Way 

Seattle 4, Washington 


. Royal Mail Lines, Ltd. 
1731 Exchange Bidg. 
Seattle 4, Washington 


+ Salmon Terminals 
Pier 24 North 
Seattle 4, Washington 


- The San Francisco Steve 
35 Brannan Street 
San Francisco 7, Calif. 


. Co., Ine. 


. Schirmer Steve. Co., Ltd. 


55 Sacramento Street 
San Francisco, Calif. 


. Serap Loaders, Inc. 
3200 N. W. Yeon Avenue 
Portland 10, Oregon 
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Name and Address of Member Co. Group(s) * Calif. Calif. 
. Seaboard Stevedoring Corp. g x x 
2 Pine Street 
San Francisco, Calif. 
. Seattle Bulk Loading Terminal, Inc. g,h 


Pier 48 
Seattle, Washington 


. Seattle Stevedore Co. 


2900 - 11th Avenue, S.W. 
Seattle 4, Washington 


. C.F. Sharp & Co., Ine. 
Central Tower 

703 Market Street 

San Francisco, Calif. 


. Shinnihon Steamship Co., Ltd. 
(Balfour, Guthrie & Co., Ltd., Agts.) 
255 California Street 

San Francisco, Calif. 


. Star Terminal Co., Inc. 
Pier 22 
San Francisco, Calif. 


. States Marine Lines 


241 Sansome Street 
San Francisco, Calif. 


Oregon & 
Col. River 


Wash- 


ington 


5 
> 
— 
Ss 
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3. States Steamship Company 


[10] “107. 


108. 


109. 


110. 


320 California Street 
San Francisco, Calif. 


. Stockton Bulk Terminal Co. 


of California 
141 Battery Street 
San Francisco, Calif. 


. Stockton Stevedoring Co. 


P. O. Box 1793 
Stockton, Calif. 


- Tacoma Stevedore & Terminal Co. 


P. O. Box 1157 
Tacoma, Washington 


Tait Stevedoring Co., Inc. 
2247 Hast Marginal Way 
Seattle 4, Washington 


Transpacific Trans, Co. 
351 California Street 
San Francisco, Calif. 


Twin Harbor Stevedoring & Tug Co. 
P. 0. Box 716 
Hoquiam, Washington 


Union SS Co. of N. Z., Ltd. 
230 California Street 
San Francisco, Calif. 


. Washington Stevedoring Co. 


36 West Stacy Street 
Seattle 4, Washington 
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. West Coast Steamship Co. 8 x 
601 Board of Trade Bldg. 
Portland 4, Oregon 


. West Coast Terminals Co. g,h 
of California 
311 California Street 
San Francisco, Calif. 


(OL ‘8h “4=H) 


. Westfal-Larsen Co. Line 
(General SS Corp., Ltd., Agts.) 


432 California Street 
San Francisco, Calif. 


. Westfall Stevedore Co. 
Foot of Washington Street 
P. 0. Box 770 
Eureka, Calif. 


. Weyerhaeuser Steamship Co. 
141 Battery Street 
San Francisco, Calif. 


. Willapa Harbor Steve. Co. 
Raymond, Washington 


. Williams, Dimond & Co. 
530 W. 6th Street 
Los Angeles, Calif. 


BF NOYLT 


[11] 119. 


120. 


Yerba Buena Corporation 
55 Sacramento Street 
San Francisco, Calif. 


Zidell Docks, Inc. 
3121 S. W. Moody Street 
Portland 1, Oregon 


Group(s) ° 


a. Passenger Line Group 
b. Intercoastal Line Group 
ce, Coastwise Group 

d. Alaska Group 


e. Offshore Group 

f. Foreign Line Group 
g. Stevedore Group 

h. Terminal Group 


MemBersuip Roster For 1962 


by 
S. 
= 
= 
& 
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Exhibit 55 


[1] Pacirric Marrrime Association 
16 California Street 
Phone DOuglas 2-7973 
San Francisco 11, Cal. 


March 16, 1961 


MEMBERS: 
RevisepD PAYMENT PRocEDURES 


ILWU-PMA MopvernizaTion AND IMPROVEMENT Funxp 


On advice of counsel, a revision in payment procedures 
to the Association for Modernization and Improvement 
Fund purposes is required. Internal Revenue regulations 
provide that any contributions made for the benefit of em- 
ployees for fringe benefits have to be made by the employers 
of such employees in order to guarantee deductibility of 


contributions. This concept was confirmed at a conference 
held by Association counsel with officials of the Internal 
Revenue Service in Washington, D. C. a short while ago. 

In order to meet Internal Revenue requirements, it is 
necessary to modify the reporting and paying procedures 
of member companies to the Association for ILWU-PMA 
Modernization and Improvement Fund purposes, as 
follows: 


1) Member Steamship Companies will report on the As- 
sociation Declaration of Tonnage form, all tonnage handled 
during the preceding calendar month, broken down on a port 
basis, in the same manner as outlined in our letter of 2/3/61. 
This tonnage declaration form should be in the hands of the 
Association not later than the 20th of the month to cover 
tonnage handled during the preceding calendar month, 
which is in accordance with Association By-Law provisions. 


2) The member steamship company will complete a 
Form MI-102 (sample of which is attached to this letter) 
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for each contracting stevedore loading or discharging car- 
goes for the member steamship company during the month 
in which such cargoes were handled. Two copies of Form 
MI-102 should be sent to the contracting stevedore involved 
in order that he may make payment of the contribution to 
the Association. Distribution of the form by the member 
steamship company will be as follows: 


a) The green copy will be sent to the contracting 
stevedore, who will, in turn, transmit same to the 
Association together with a check to cover the amount 
of contribution due. 


b) The yellow copy will be retained by the con- 
tracting stevedore for his file. 


c) The white copy will be sent to the Association 
by the member steamship company with the regular 


monthly tonnage report. 


d) The pink copy will also be sent to the Associa- 
tion, along with the white copy. 


e) The blue copy is to be retained by the member 
steamship company for their file. 


f) Separate advices should be completed for 
coastwise cargoes which are now assessable at half 
the regular rate for loading and half for discharging. 


[2] 3) Form MI-102 made by member steamship 
companies to cover cargoes handled by each of their 
contractors on the Pacific Coast should equal the 
number of tons reported by the member steamship 
principal to the Association. 


4) The contracting stevedore, immediately upon 
receipt of Form MI-102 from the steamship principal, 
will send to the Association the green copy together 
with a check payable to Pacific Maritime Association 
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to cover the amount of Modernization and Improve- 
ment Fund contribution. If a check is not received 
from the contracting stevedore within ten (10) days 
from the time the Association and the contracting 
stevedore receive copies of form MI-102, the steam- 
ship company will be advised of such non-payment. 
The Board of Directors request that steamship prin- 
cipals advance to their contractors sufficient monies 
with the remittance advice in order that the contrac- 
tors may make payments promptly to the Association. 


5) Association tonnage dues will be remitted di- 
rectly to the Association by the steamship principal 
when submitting tonnage declaration form to the As- 
sociation, 


6) Contracting Stevedores reporting tonnages 
handled for account of non-member steamship com- 
panies will use exactly the same procedure enumer- 
ated in our letter of 2/3/61. The contracting steve- 
dore should not include member companies’ tonnages 
in stevedore cargo dues report as this would result in 
a duplication of tonnages already declared by the 
member steamship principal. 


Association experience has been that during recent weeks 
some companies have submitted tonnage reports but have 
failed to make contribution to the Modernization and Im- 
provement Fund in accordance with instructions issued by 
the Association on 2/3/61. We again wish to reiterate the 
fact that this contribution is a contractual commitment, ex- 
actly the same as welfare, pension and vacation contribu- 
tions, and should be paid into the Association not later than 
the 20th of the month following the month in which such 
tonnages were handled. This is in accordance with action 
taken by the Board of Directors on January 16, 1961. 
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Prompt reporting of tonnage and payment of contribu- 
tions is essential in order that Association staff and Direc- 
tors may have up-to-date information to determine whether 
the contribution rate is adequate to meet our $5 million com- 
mitment during the year 1961. Information from tonnage 
declarations will also be needed in connection with other as- 
pects of our agreement with the ILWU of October 18, 1960. 
Your cooperation, therefore, in submitting reports and mak- 
ing payments promptly will be appreciated. 

The foregoing procedures were approved by the Board 
of Directors on March 9, 1961. 


K. F. Sayserre, 
Vice President & Treasurer. 


KFS :IM 
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[1] Montuty Report or AssEssaBLE TONNAGE 
ILWU-PMA MopernizaTION AND IMPROVEMENT FuND 


For month of 


Fottowinc Is ALL Tonnace Hanptep Durinc THE MontH INpicaTepD By | 


FOR Our ACCOUNT AND THE CONTRIBUTION 
Contracting Stevedore 
Due THEREON TO THE ILWU-PMA MobeRNIzaTION AND IMPROVEMENT FUND: 


Tons Rate Amount 
GENERAL Carco, LuMBER and Locs .. ————- _- ———- 
Buix Dry Carco 
ToTaL 


Tora, TonnaGes SHOwN ABOVE ARE AS REPORTED TO THE PACIFIC MARITIME 
ASSOCIATION FOR CarcGo Dues PuRPOSES ON THE MONTHLY REpPoRT OF TONNAGE 
AND ARE UNDERSTOOD TO BE SuBJECT TO SucH INDEPENDENT AUDIT PROCEDURES 
As May Bre DETERMINED BY THE BOARD OF DIRECTORS OF THE PACIFIC MARITIME 
ASSOCIATION. 


Company 


Authorized Signature 


INSTRUCTIONS TO MEMBER SHIPPING INSTRUCTIONS TO 


CoMPANIES AND AGENTS 


Prepare one Form MI-102 for 
each contracting stevedore. Total 
tons on all Forms MI-102 should 
agree with total tons on monthly 
report of tonnage for cargo dues. 
. Attach white and pink copies of 
this form to the monthly report 
of tonnage when submitting the 
latter to P.M.A. Do not remit the 
modernization and improvement 
fund assessment to P.M.A. Remit 
only the cargo dues. 


CONTRACTING STEVEDORES 


Upon receipt of yellow and green 
copies from the member shipping 
company or agent, prepare remit- 
tance for the total assessment 
shown above made payable to Pa- 
cific Maritime Association and for- 
ward with green copy no later than 
the 20th day of month following 
the covered month to: K. F. Say- ff 
sette, Vice President and Treas- 
urer, Pacific Maritime Association, 
San Francisco 11, Calif. 
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3. Mail yellow and green copies to 2. Retain yellow copy for your files. 
contracting stevedore in sufficient 
time for the contractor to have his 
remittance in the hands of P.M.A. 
by the 20th day of the month fol- 
lowing the covered month. 
4. Retain blue copy for your files. 


Tuis Is A Five Part Form 


—To contracting stevedore for transmittal to PMA with remittance 
—To contracting stevedore for file 

—To PMA with regular monthly report of tonnage for cargo dues 
—Same as white copy above 

—Originating Company’s file 
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[1] Pacrric Maritme Assocrarion 
16 California Street 
Phone DOuglas 2-7973 
San Francisco 11, Cal. 


December 14, 1961. 
Members: 


MopEknizaTIon AND IMPROVEMENT F'unp ASSESSMENTS 

At a meeting of the Board of Directors of the Associa- 
tion held on December 13, 1961, resolutions were adopted 
having the following effect: 


Sur Cuierns’ ASSESSMENT 


A Fund contribution of 15¢ per man hour be paid 
on all ship clerk hours effective 8:00 A.M., December 
18, 1961. The contribution is to be paid through the 
Central Records Offices in the same manner as the 
Pension, Welfare, Vacation and other hourly assess- 
ments. It will apply to hourly and monthly clerks. 


TonnaGE ASSESSMENT 


As a result of the hourly contribution on cierks 
mentioned above, the present tonnage contribution 
on general cargo, lumber, logs and automobiles is 
reduced from 2714¢ per ton to 2414¢ per ton and 
from 514¢ to 5¢ per ton on bulk dry cargo. The 
change is to be effective with all loading and dis- 
charging operations commencing in any Pacific Coast 
port on and after 8:00 A.M., December 18, 1961. The 
present method of paying the tonnage assessment will 
remain in effect. 


Wa kine Bosses anD ForEMEN’s ASSESSMENT 


A new contribution of 4¢ per ton is to be made 
to a Walking Bosses’ and Foremen’s Mechanization 
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Fund. The contribution will apply on general cargo, 
lumber, logs, and automobiles and will become ef- 
fective on all loading and discharging operations 
commencing in any Pacific Coast port on and after 
8:00 A.M., December 18, 1961. (This contribution 
would normally be 2¢ per ton. The double rate is 
to run only until uncollected contributions due for 
1961 have been made up.) The manner of pay- 
ment will be the same as that employed for the 
present Mechanization Tonnage assessment. 


The above items were adopted by the Board of Directors 
on the recommendation of the Funding Committee to meet 
certain legal requirements inherent in the plan. They are 
subject to review no later than March 15, 1962. 

Additional details respecting the exact method of re- 
porting and paying tonnage assessments under these revi- 
sions will be provided within the next few days. Your 
cooperation in complying with the new requirements will 
be appreciated. 

K. F. Sayserre, 
Vice President & Treasurer. 
KFS :IM 
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Complainant’s Proposed Findings of 
Fact and Conclusions of Law 


[la] (Filed June 24, 1963) 
Findings of Fact 


1. Complainant is a corporation organized under the 
laws of the Federal Republic of Germany. It manufactures 
automobiles in the said Federal Republic, and it exports 
part of its production to the United States. 


2. Respondents, Marine Terminals Corporation and 
Marine Terminals Corporation (of Los Angeles), are cor- 
porations organized under the laws of the State of Nevada. 
They are engaged in the business of furnishing stevedoring 
and terminal services and facilities at San Francisco and 
Long Beach, California, respectively. 


3. Intervenor is a non-profit organization organized 
under the laws of the State of California. Its membership 
includes respondents and consists of companies engaged 
in the operation of vessels from and to, and the furnishing 
of stevedoring and terminal services facilities in, ports 
located along the United States Pacific Coast between 
Canada and Mexico. Intervenor negotiates and administers 
collective bargaining agreements with labor unions repre- 
senting employees of its members. 


4. The by-laws of intervenor provide for the election 
of twenty-one directors comprising at least thirteen repre- 
sentatives of shipping lines and at least four representa- 
tives of stevedoring firms and terminal operators. The 
remaining four members are elected on an area basis. 
Intervenor’s by-laws further contain provisions for voting 
at membership meetings which result in a majority of the 
votes being held by liner interests and a minority of the 
votes being held by stevedoring and terminal operator 
interests. As a result, liner interests dominate over 
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Complainant’s Proposed Findings of Fact 
and Conclusions of Law 


[2a] stevedoring and terminal operator interests both in 
the Board of Directors and in membership meetings of 
intervenor. 


5. Complainant causes a substantial number of the 
automobiles manufactured by it to be shipped to ports 
on the United States Pacific Coast. It is by far the largest 
shipper of automobiles to these ports. The total number 
of Volkswagen vehicles discharged on the United States 
Pacific Coast was 41,968 in 1962 and 38,474 in 1961. 


6. These shipments of Volkswagen vehicles to the 
United States Pacific Coast are made preponderantly on 
vessels chartered by complainant, and complainant ar- 
ranges directly at its own expense with stevedores and 
terminal operators for the discharge of these vessels. The 
number of complainant’s vehicles carried to the United 
States Pacifie Coast on vessels chartered by complainant 
was 28,296 in 1962 and 29,111 in 1961. 


7. By reason of these shipments complainant is the 
largest shipper using chartered vessels for transportation 
to the United States Pacific Coast. 


8. In addition to the vehicles transported on chartered 
vessels, complainant also ships a large volume of its 
vehicles to the United States on liner vessels. The volume 
of these liner shipments was 13,672 units in 1962 and 9,363 
units in 1961. Arrangements for the discharge of these 
vehicles are made with stevedoring firms and terminal 
operators by and at the expense of the lines; and the 
freight charges by these lines to complainant include the 
expense of such discharge as a cost element. 
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Complainant’s Proposed Findings of Fact 
and Conclusions of Law 


9. Since 1954, respondents have respectively supplied 
all stevedoring and terminal services and facilities required 
for discharge of those of complainant’s vehicles which have 
[3a] been shipped on chartered vessels to the ports of San 
Francisco and Long Beach, California. Since 1954, re- 
spondents have also furnished stevedoring and terminal 
services and facilities to common carriers by water in con- 
nection with the discharge of complainant’s vehicles at the 
said ports. Respondents further have acted as stevedoring 
and terminal contractors for common carriers by water in 
the discharge at the said ports respectively of automobiles 
not manufactured and not owned by complainant. 


10. The services which respondents have rendered to 
complainant in connection with charter shipments and 
similarly to common carriers in the discharge of vehicles 
include the unlashing and unchecking, the discharge from 
ship to pier, the removal from shipside to storage area, 
sorting, storage and delivery of such vehicles. 


11. In connection with these operations, respondents 
have made available to complainant and to the said common 
carriers the use of piers and of storage areas which 
respondents occupy pursuant to arrangements with port 
authorities and which respondents are required to and do 
clean, light, heat, maintain and provide with guard service. 


12. In connection with the operations referred to in 
Finding 10, respondents have supplied such equipment as is 
usually required for stevedoring and terminal services, 
including a special patent bridle device or gear to pick 
vehicles up from the hold, tractors to either push or pull 
vehicles from shipside to storage areas and special hooks 
needed to connect the vehicles with such tractors. 
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Complainant’s Proposed Findings of Fact 
and Conclusions of Law 


13. In return for all services and facilities referred to 
in Findings 10 to 12, respondents charge complainant at the 
fixed rate of $10.45 per vehicle, irrespective of the measure- 
ment or weight thereof. 


[4a] 14. Respondents render services and furnish facil- 
ities similar to those referred to in Findings 10 to 12 to com- 
mon carriers by water in the handling of automobiles and 
other types of cargo. Such transactions with common car- 
riers represent about ninety percent of respondents’ busi- 
ness. 


15. On behalf of its members, intervenor negotiates 
and administers, among others, collective bargaining agree- 
ments with International Longshoremen’s and Warehouse- 
men’s Union (‘‘ILWU”’), the certified collective bargaining 
representative of longshoremen on the Pacific coast be- 
tween the Canadian and the Mexican borders. These agree- 
ments cover, among other things, wages and practices for 
all work done on behalf of intervenor’s members in the 
loading, discharge and terminal handling of cargo shipped 
from and to ports in the said area. 


16. On or about August 10, 1959, intervenor and ILWU 
executed a ‘‘Memorandum of Understanding’? providing, 
among other things, for the creation of a special fund, in 
the amount of $1,500,000, for the benefit of ILWU’s mem- 
bers to be accumulated through employer contributions 
during a period of twelve months following execution of 
the said Memorandum. In return for the obligation to 
accumulate this amount, the employers were given, in the 
Memorandum of Understanding, certain concessions by 
ILWU with respect to work practices. 
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17. On or about October 18, 1960, intervenor and ILWU 
executed a ‘‘Memorandum of Agreement’’ containing fur- 
ther substantial concessions by ILWU to the employers 
with respect to work practices. In return for these con- 
cessions, intervenor undertook, among other things, that 
the $1,500,000 accumulated pursuant to the August 10, 1959 
Memorandum of Understanding, together with a further 
amount of $27,500,000 to be raised by employer contribu- 
tions of $5,000,000 a year over a period of five and one-half 
[5a] years, should be contributed to a jointly trusted Fund. 
The Memorandum of Agreement provided for the disburse- 
ment of this Fund so as to guarantee to the employees 
represented by the ILWU certain specified hours of straight 
time pay and so as to provide them further with certain 
retirement and death benefits, 


18. On or about November 15, 1961, but as of January 
1, 1961, intervenor and ILWU executed an instrument des- 
ignated as ‘‘ILWU-PMA Supplemental Agreement on 
Mechanization and Modernization’’ providing in more de- 
tail for the creation, management and disposition of the 
$29,000,000 Fund required by the Memorandum of Agree- 
ment of October 18, 1960. 


19. The agreements between intervenor and ILWU re- 
ferred to in Findings 16, 17 and 18 at all times left to 
intervenor the free determination, without any interference 
from ILWU, of the methods through which the Fund re- 
quired by these agreements was to be raised. 


20. During the twelve month period following execution 
of the Memorandum of Understanding of August 10, 1959, 
intervenor raised the required amount of $1,500,000 
through contributions from its members on the basis of the 
number of manhours of ILWU labor used by each of them. 
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Complainant’s Proposed Findings of Fact 
and Conclusions of Law 


21. Shortly after the execution of the Memorandum of 
Agreement of October 18, 1960, intervenor created a Com- 
mittee to advise on methods for the raising of the further 
amount of $27,500,000 required by the said instrument. 
All of the members of the Committee were representatives 
of liner interests. The Committee submitted on or about 
January 4, 1961 a writien report recommending that the 
$27,500,000 be raised by an assessment on stevedoring and 
terminal operator members based upon revenue tons han- 
died by them, with bulk cargo being counted only at one- 
fifth of the value of general cargo. The report further 
[6a] recommended that cargo was to be treated on a weight 
or measurement basis depending upon how it was mani- 
fested. The report advised future review of the assessment 
formula with respect to possible hardship cases and in- 
equities, 


22. At a meeting of the membership of intervenor on 
January 10, 1961, the revenue ton assessment formula rec- 
ommended by the Committee was adopted by a vote of 246 
out of 341. At the same meeting the Memorandum of Agree- 
ment of October 18, 1960 was ratified by the membership. 


23. On January 16, 1961, intervenor’s Board of Direc- 
tors adopted a resolution for the assessment at a rate of 
twenty-seven and one-half cents per ton for general cargo 
and of five and one-half cents per ton for bulk cargo in 
accordance with the membership resolution of January 10, 
1961. This decision of the Board of Directors deviated 
from the resolution of the January 10, 1961 membership 
meeting, among other things, in providing that scrap metal 
should be treated as bulk cargo rather than as general 
eargo and further in providing that tonnage should be 
determined for purposes of the assessment in accordance 
with the manner in which cargo had been manifested during 
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the year 1959, without consideration of any possible change 
in method of manifesting occurring since then. The impact 
of the assessment upon automobiles was specifically con- 
sidered by intervenor’s Board of Directors during the 
course of this meeting. 


24. At its meeting on January 16, 1961, intervenor’s 
Board of Directors decided to create a new Committee to 
advise on possible changes in the method of raising the 
Fund required by the October 18, 1960 Memorandum of 
Agreement. All of the members appointed to this Com- 
mittee were representatives of liner interests. 


[7a] 25. This new Committee considered, from time 
to time, requests and proposals for changes in the method 


of raising the Fund required by the Memorandum of Agree- 
ment of October 18, 1960. The Committee recommended 
that no changes be made in favor of transshipped cargo, 
rice in containers and bananas. It did, however, recommend 
certain changes in favor of the United States Army and in 
favor of coastwise trade. 


96. These recommendations in favor of the United 
States Army and of the coastwise trade were adopted by 
intervenor’s Board of Directors on March 8, 1961. As 
to coastwise trade, it was decided that the assessment 
should be reduced to one-half. This reduction was recom- 
mended by the Committee on the ground that coastwise 
trade was ‘‘a very marginal business economically.”’ 


27. By resolution of intervenor’s Board of Directors 
adopted on July 3, 1962, the tonnage assessment on certain 
shipments of lumber in coastwise trade, already reduced . 
to one-half by the resolution of March 8, 1961, was further 
reduced to two and one-half cents, less than one-tenth of 
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the assessment on general cargo in trades other than coast- 
wise transportation. By a further resolution of inter- 
venor’s Board of Directors adopted on December 12, 1962, 
the tonnage assessment on certain other shipments of 
lumber in coastwise trade was reduced to the same amount. 
Both reductions were made effective as of January 1, 1961. 
The reductions were ostensibly made on the ground that 
the lumber shipments so favored were already subject to 
certain penalty wage rates; but the reductions were con- 
tinued in effect although the penalty wage rates were 
subsequently abolished. The true reason for these reduc- 
tions was to strengthen the position of carriers who were 
members of intervenor in their competition with outsiders. 


28. As of December 18, 1961, intervenor’s Board of 


Directors reduced the tonnage assessment on general cargo, 
[8a] lumber, logs and automobiles to twenty-four and one- 
half cents, but added a further tonnage assessment of four 
cents for a new Walking Bosses’ and Foremen’s Mechaniza- 
tion Fund and an assessment of fifteen cents per manhour 
on certain clerical work performed in terminal operations. 


29. From at least March 3, 1961 to at least October 24, 
1961, oral and written communications were had at meet- 
ings of committees of intervenor, among intervenor’s staff 
and its President and between intervenor and ILWU tend- 
ing to impose the tonnage assessment through union 
coercion upon employers not members of intervenor with 
the goal of thereby reducing the financial obligations of 
intervenor’s members with respect to the Fund. 


30. Complainant manufactures and ships to the United 
States Pacific Coast two different lines of vehicles. One 
of these, the passenger line, consists of the sedan, the sun- 
roof sedan, the convertible and the Karmann-Ghia. The 
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vehicles in this group have an average weight of 1,643 
pounds per unit equal to about eight-tenths of a weight ton 
and an average measurement of 7.8 cubic tons. The other 
line consists of station wagons, pick-up trucks, panel trucks 
and other commercial vehicles and is referred to as the 
“transporter line.’? Vehicles in this line average a weight 
of 2,193 pounds equivalent to about 1.1 weight tons. They 
measure in the average 456 cubic feet corresponding to 
11.4 measurement tons. 


31. In the approximate ratio between passenger cars 
and transporters actually shipped by complainant to the 
United States Pacific Coast, an average vehicle would have 
a weight of about 0.9 tons and a measurement of about 
8.7 tons. Accordingly, a revenue tonnage assessment on 
complainant’s vehicles would be about ten times as high 
on a measurement basis, if a constant rate per ton were 
applied, as on a weight basis. 


[9a] 32. Through an assessment on a measurement 
basis the total cost of the discharge of complainant’s vehi- 
cles at United States Pacific Coast ports would be increased 
by about 26 percent while the average increase of the cost 
of discharge of all general cargo through intervenor’s 
Fund assessment would amount to only about 2.2 percent. 


33. An assessment on a measurement ton basis on 
automobiles would amount to a sum equal to about 58 per- 
eent of the total direct labor cost, without fringe benefits, 
involved in the discharge thereof. The total Fund assess- 
ments levied by intervenor against its members represent 
only about five percent of total direct labor cost of these 
members without fringe benefits. 


(Compl’s Prop. Find. and Conclusions 9a-10a) 
605a 


Complainant’s Proposed Findings of Fact 
and Conclusions of Law 


34. Compared with either the total cost of discharge 
or the total direct labor cost involved in discharge, a 
measurement ton assessment would burden automobiles 
about ten times as much as a revenue ton assessment at 
the same rate burdens general cargo in the average. 


35. No commodity is burdened as heavily through the 
Fund assessment, in proportion to total discharge cost 
and total direct labor involved in discharge, as auto- 
mobiles. The cargo classifications bearing the next highest 
burden pay on a weight basis about one-third less than 
automobiles and involve types of cargo loaded and unloaded 
at the United States Pacific Coast in small volume, but 
requiring much more labor for stevedoring, and terminal 
handling than automobiles. 


36. On January 17, 1961, the day after the meeting 
of intervenor’s Board of Directors referred to in Finding 
23, at which the impact of the assessment upon auto- 
mobiles had been discussed, a written protest against the 
assessment of automobiles on a measurement basis was 
submitted to intervenor on behalf of complainant. 


[10a] 37. Following this written protest intervenor’s 
Vice President and Treasurer issued on behalf of inter- 
venor, but without authority, a ruling to the effect that the 
assessment on automobiles should be made in all cases 
on a measurement basis. This ruling purported to intro- 
duce, as to automobiles, a practice different from that used 
as to all other cargo, inasmuch as all other cargo was 
treated according to the way in which it had been mani- 
fested in 1959. This unauthorized ruling was precipitated 
by the fact that complainant uses to a large extent chartered 
vessels, thus withdrawing business from the liner interests 
dominating intervenor. 
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38. Protests on behalf of complainant were reviewed 
from time to time by intervenor’s Committee. This resulted 
in the recommendation that, while all other cargo should 
be handled as manifested in 1959, automobiles should be 
burdened with the measurement ton assessment regardless 
of how manifested. 


39. Numerous other protests on behalf of complainant 
and others against the measurement ton assessment of 
automobiles were unsuccessful, although remedial action 
was considered at various times by various persons and 
groups on behalf of intervenor. 


40. The practices as to whether a specific type of cargo 
is manifested by weight or by measurement vary to a 
substantial extent from one trade to another and from 
one carrier to another. Intervenor, nevertheless, levies 
the Fund assessment for all types of cargo other than 
automobiles according to the manner in which such cargo 
happened to be manifested in 1959. 


41. There was not in 1959 and there is not at this 
time any uniform practice with respect to the manifesting 
of automobiles, except that automobiles were at all times 
and are manifested and freighted in the inter-coastal and 
[11a] coastwise trade consistently on a weight basis and 
except that liner shipments of complainant’s vehicles and 
other automobiles were and are manifested and freighted 
most frequently on the basis of the number of units, with 
an additional indication of weight and, in some instances, 
of measurement. 


42. The treatment of automobiles by intervenor for 
purposes of Fund assessments cannot be sought to be 
justified by the existence of any prior consistent industry 
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pattern dealing with this type of cargo on a measurement 
basis. 


43. A measurement assessment on automobiles is par- 
ticularly inappropriate with respect to stevedoring and 
terminal operations because measurement of vehicles has 
no significant relation to the amount of labor required in 
the handling of automobiles. 


44. Intervenor’s Fund assessment has an impact on 
automobiles about ten times as great as upon average 
general cargo and about one hundred times as great as 
upon lumber in coastwise trade. 


45. The discharge of automobiles in general and of 
complainant’s automobiles in particular at United States 
Pacific Coast ports was not benefited more, and was 
probably benefited less, than the discharge of general cargo 
in the average by the concessions which ILWU made in 
return for the creation of the Fund. 


46. The economic effect of intervenor’s attempted 
measurement ton assessment on automobiles is to burden 
the stevedoring and terminal handling of automobiles with 
substantial expenses which actually relate to the stevedor- 
ing and terminal handling of other types of cargo and 
which are in any event wholly unrelated to the services in 
connection with which they are sought to be exacted. 


[12a] 47. Since the institution of the Fund assessment 
by intervenor, respondents have from time to time at- 
tempted to collect from complainant, in connection with 
stevedoring and terminal services and facilities supplied 
in the discharge of vessels chartered by complainant, and 
in addition to the compensation for such services and facili- 
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ties agreed upon between complainant and respondents, 
amounts equal to those assessed by intervenor on a meas- 
urement basis with respect to complainant’s vehicles. 


48. Complainant has at all times refused to pay these 
assessments, but has paid to respondents, in addition to 
the agreed compensation for services and facilities, amounts 
equal to the manhour assessments referred to in Finding 
28. 


49. On or about August 14, 1962, intervenor instituted 
an action against respondents in the United States District 
Court for the Northern District of California, Southern 
Division, to recover from respondents the measurement 
ton assessments with respect to complainant’s automobiles. 
In this action, respondents impleaded complainant in order 
to recover from complainant the amounts which intervenor 
sought to recover from respondents. Thereafter, by order 
dated November 29, 1962 and amended December 11, 1962, 
the United States District Court granted complainant’s 
motion to stay the said action pending submission to and 
determination by the Federal Maritime Commission, or by 
a court of last resort upon appeal from such Commission 
action, of the issue as to whether the measurement ton 
assessment as applied to complainant’s automobiles vio- 
lates sections 15, 16 or 17 of the Shipping Act, 1916. Com- 
plainant thereupon instituted the present proceeding. 


Conclusions of Law 


[13a] 1. Respondents are other persons subject to the 
Shipping Act, 1916, as defined in section 1 thereof. 


2. Most of the other members of intervenor are either 
common carriers by water or other persons subject to the 
Shipping Act, 1916, as defined in section 1 thereof. 
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3. The arrangements made by intervenor with the par- 
ticipation of respondents and of other members of inter- 
venor for the assessment of cargo for purposes of the Fund 
to be created in accordance with the agreements referred 
to in Findings 17 and 18 are cooperative working arrange- 
ments among carriers by water and other persons subject 
to the Shipping Act, 1916, fixing and regulating rates for 
stevedoring and terminal services and facilities and con- 
trolling and regulating competition within the meaning of 
section 15 of the Shipping Act, 1916. 


4. The said arrangements have not been filed with or 
approved by the Federal Maritime Commission as required 
by section 15 of the Shipping Act, 1916. In accordance 
with the said provision, these arrangements and any action 
tending to carry them out, in whole or in part, directly or 
indirectly, are unlawful. 


5. The assessment by intervenor of automobiles, at a 
rate applied per revenue ton on other general cargo, on the 
basis of measurement rather than weight, brought about 
collectively by respondents, by intervenor, by common car- 
riers by water and by other persons subject to the Shipping 
Act, 1916, subjects automobiles, including complainant’s 
automobiles, to undue and unreasonable prejudice and dis- 
advantage within the meaning of section 16 of the Shipping 
Act, 1916. 


[14a] 6. The assessment of automobiles on a measure- 
ment ton basis by intervenor and the attempted collection 
of such assessments by respondents are unjust and unrea- 
sonable practices by carriers by water and other persons 
subject to the Shipping Act, 1916, within the meaning of 
section 17 of the said Act. 
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7. In a system of assessments, in which other classifi- 
cations of cargo are subjected to a levy per manifested ton 
at a uniform rate, it would be a just and reasonable practice 
for intervenor and respondents to apply the same rate to 
automobiles on the basis of weight. 


Certificate of Service 


I hereby certify that I have this day served the fore- 
going document upon all parties of record in this proceeding 
by mailing via first-class mail, postage prepaid, a copy to 
the attorneys for each such party in sufficient time to reach 
them on the date said document is due to be filed with the 
Board. 


Dated at New York, New York, this 21st day of June, 1963. 
Waxrer Herzre.p, 
For Puxssury, Mapison & Suro, 
and 


Herzrevp & Rosin, 
Attorneys for Complaimant. 
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(Filed June 5, 1964) 
[1] FEDERAL MARITIME COMMISSION 


[Same Trriz] 


Members of the Pacific Maritime Association who are com- 
mon ¢arriers and other persons subject to the Act includ- 
ing Respondents found to have entered as such members 
into a cooperative working arrangement whose aims and 
purposes were to establish a method of assessing and 
collecting contributions to pay their obligation under an 
agreement with the International Longshoremen’s and 
Warehousemen’s Union. The cooperative working ar- 
rangement found not to be within the purview of Section 
15 of the Act in that it does not deal with (1) ocean 
transportation; (2) fixing or regulating transportation 
rates or fares; (3) giving or receiving special rates, ac- 
commodations, or other special privileges or advantages; 
(4) controlling, regulating, preventing or destroying com- 
petition; (5) pooling or apportioning earnings, losses, or 
traffic; (6) allotting ports or restricting or otherwise 
regulating the number and character of sailings between 
ports; or (7) limiting or regulating in any way the volume 
or character of freight or passenger traffic to be carried. 


Respondents having included the assessment in its entirety 
in their rate to Volkswagen for discharging automobiles 


1 This decision will become the decision of the Commission in the 
absence of exceptions thereto or review thereof by the Commission. 
See Rules 13(d) and 13(h), Rules of Practice and Procedure, 46 
CFR 502.224 and 502.228. 
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found not to have violated Sections 16 and 17 of the Act. 
Complaint dismissed. 


Stantey S. Mappen and Water Herzrep, attorneys 
for Volkswagenwerk Aktiengesellschaft, complainant. 


Bryant K. Zimmerman, attorney for Marine Terminals 
Corporation and Marine Terminals Corporation (of Los 
Angeles), respondents. 


Epwarp D. Raxsom and Gary J. Torre, attorneys for 
Pacific Maritime Association, intervener. 


This proceeding arises out of a complaint filed by Volks- 
wagenwerk Aktiengesellschaft (Volkswagen) involving the 
payment of certain costs [2] charged by Marine Terminals 
Corporation and Marine Terminals Corporation (of Los 
Angeles), hereinafter referred to collectively as ‘‘Respond- 
ents’”’ for services rendered by Respondents to Volkswagen 
in the discharging the latter’s automobiles (VW’s) at 
Respondents’ terminals in San Francisco and Los Angeles. 

Volkswagen brings to the U. S. about 40,000 VW’s an- 
nually through the Pacifie ports. Respondents are con- 
tracting stevedores and terminal operators and as such are 
members of Pacific Maritime Association (Intervener or 
PMA). PMA is a corporation organized for the purpose 
of representing its members in collective bargaining with 
unions. Longshoremen and marine clerks employed by 
PMA members are members of the International Long- 
shoremen’s and Warehousemen’s Union (ILWU). PMA 
und ILWU established a Mechanization and Modernization 
Fund herein called the ‘‘Mech Fund’’ whereby PMA mem- 
bers agreed to establish a trust fund for the benefit of em- 
ployees in the sum of $29,000,000 over a period of five and 
one half years beginning January 16, 1961. To procure 
this sum PMA, under a resolution approved by its members 
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and Board of Directors, assessed its members for contribu- 
tions on a tonnage of cargo handled basis. Shortly there- 
after, Respondents charged the amount of the assessment 
on automobiles (hereafter referred to as ‘‘Mech Fund 
charge’’) to Volkswagen as part of the cost of discharg- 
ing VW’s. 

Volkswagen refused and continues to refuse to pay so 
much of the discharge rate as represents the Mech Fund 
charge claiming it is too high, and its inclusion in the cost 
of discharge was improper under the Shipping Act of 1916, 
as amended (hereinafter called ‘‘the Act’’). Respondents, 
thereafter, refused to pay the equivalent amount as a Mech 
Fund contribution to PMA. 

PMA filed a libel against Respondents in the United 
States District Court for the Northern District of Cali- 


fornia, Southern Division demanding payment of unpaid 
Mech Fund contributions from each Respondent as a PMA 
member. By Respondents’ interpleader, Volkswagen was 
made a party [3] to the Court action. Upon Volkswagen’s 
request the Court stayed the proceedings therein pending 
submission of the following issues to the Commission for 
determination : 


1. Whether the assessments claimed from [Volks- 
wagen] are being claimed pursuant to an agreement 
or understanding which is required to be filed with 
and approved by the Federal Maritime Commission 
under Section 15 of the Shipping Act, 1916, as 
amended, 46 U. S. C. 814 (1961), before it is lawful 
to take any action thereunder, which agreement has 
not been so filed and approved. 


2. Whether the assessments claimed from [Volks- 
wagen] result in subjecting the automobile cargoes 
of [Volkswagen] to undue or unreasonable prejudice 
or disadvantage in violation of Section 16 of the 
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Shipping Act, 1916, as amended, 46 U. S. C. 815 
(1961). 


3. Whether the assessments claimed from [Volks- 
wagen] constitute an unjust and unreasonable prac- 
tice in violation of Section 17 of the Shipping Act, 
1916, as amended, 46 U. S. C. 816 (1961). 


Thereafter Volkswagen filed the complaint in this pro- 
ceeding alleging that Respondents, other PMA members 
and PMA had conspired or agreed to impose an extra 
charge on Volkswagen for terminal services in discharging 
VW’s in violation of Sections 15, 16 and 17 of the Act. 
PMA was permitted to intervene. 


A. Parties To THE PROCEEDING 


1. Volkswagen is a corporation of the Federal Republic 
of Germany. It manufactures automobiles there and ex- 
ports a number of them to the United States. In 1961, 
Volkswagen imported through U. S. Pacific ports 38,474 
Vw’s. Of these, 29,111 or about 75% were transported 
in vessels chartered by Volkswagen; the remainder of 9,363 
were transported by common carrier. In 1962, 41,968 VW’s 
were shipped to the Pacific Coast; 28,296, or about 70% 
on chartered vessels and the remainder, 13,672 on com- 
mon carriers. During these years, VW’s represented the 
largest number of automobiles imported through U. S. 
Pacific Coast ports; and the volume of Volkswagen’s 
charter shipment to those ports was greater than that of 
any other dry cargo charter-shipment. 


[4] 2. Marine Terminals Corporation and Marine 
Terminals Corporation (of Los Angeles) are engaged in 
business as contracting stevedores and ocean terminal oper- 
ators in San Francisco and Long Beach.? The work is done 
for common earriers and contract carriers and all forms 
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of marine transportation, both by vessel or barge. About 
90% of their business is for common carriers, 10% for con- 
tract carriers. Respondents are members of the Pacific 
Maritime Association, the Intervener herein. Respectively, 
they are members of the San Francisco Bay Carloading 
Conference, approved by the Federal Maritime Commission 
on June 10, 1946 under Agreement 7544, and the Southern 
California Carloaders Association, approved June 25, 1946 
under Agreement 7576, both of which have filed conference 
agreements approved under section 15 of the Shipping Act, 
as amended.® : 

Since 1954, Respondents have discharged VW’s in San 
Francisco and Long Beach brought by chartered vessels 4 
and common carriers. They have also discharged other 
makes of automobiles, government vehicles and other gen- 
eral cargo. The stevedoring operation in the California 
ports takes in movement of the cargo from a point of rest 
aboard the vessel to point of rest in storage and vice versa. 
In addition to stevedoring, Respondents provide clerking, 
sorting, and checking and storage services. In San Fran- 
cisco and Long Beach, Respondents occupy piers under 
an arrangement with the respective port authorities and 
are obligated to provide light, heat, cleaning and general 
maintenance, including watchmen. As more fully discussed 
hereafter, Respondents operate terminal [5] facilities in 


2 The operations at both places are similar. For the purpose of 
this decision the Respondents w Il be considered collectively. 


3 There is testimony that Respondents are members of an organiza- 
tion known as Stevedoring Contractors of the Pacific Coast formed in 
1962 and approved by the Commission. The Commission’s records 
do not reveal this information. 


* Since 1960, Volkswagen is the only charter carrier of auto- 
mobiles to these ports. 
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the respective ports and are clearly ‘‘other persons’’ sub- 
ject to the Act.® 


3. Pacific Maritime Association was organized in 1949 
as a non-profit corporation with power to negotiate and 
administer labor contracts with offshore and onshore unions 
on behalf of its members. PMA membership consists of 
and is open to carriers (domestic and foreign), marine 
terminal operators, and stevedore contractors in the var- 
ious ports of the Pacific Coast. Collective bargaining 
occurs within a unit defined by the National Labor Rela- 
tions Board as to longshore functions, i.e., work of long- 
shoremen and marine clerks. This proceeding deals only 
with longshore functions, wherein the ILWU, for collective 
bargaining purposes, is certified to represent the longshore- 
men and marine clerks employed by the marine terminal 
operator and stevedore contractor members of PMA.° 

Article IV of the by-laws of PMA provides for a division 
of the membership into 8 groups of similar interests, among 
other reasons, for the purposes of representation on the 
Board of Directors. Article I vests all power in a Board 
of 21 Directors who are selected from the groups above 
mentioned in a manner and in the proportion set forth in 
the By-laws. 

Article XIII provides that the members shall ‘‘pay 
such dues and assessments as shall be fixed and levied by 
the Board of Directors ...’’. One such is ‘‘Cargo Dues”’ 
which may be measured by (1) each ton of cargo loaded 
or discharged at U. S. Pacifie Coast ports by or for mem- 


5 See page 26. 


8 Under similar c’rcumsiances coilective bargaining occurs between 
PMA and ILWU for seamen employed by the carriers under a 
master contract also certified by the Labor Board for a unit embrac- 
ing American flag vessels headquartered on the Pacific Coast. 
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bers or for non-members; and (2) the man hours performed 
by employees of the members under the terms of the ILWU 
agreements. The Board of Directors, in establishing 
‘“‘Cargo Dues’? may use either or a [6] combination of 
these bases. Section 2, Article XIII provides that, ‘‘In 
fixing and levying that portion of the cargo dues according 
to tonnage handled, the Board . . . may establish different 
rates per ton, or other measurement unit applicable to 
different loading or discharging handling conditions,’’ and 
“shall... fix rules for calculation of the tonnage or other 
measurement units loaded, discharged, and/or handled, by 
or for members...’’.. The Board of Directors’ determina- 
tions ‘‘in respect to all of the matters specified in this 
Section shall be final and conelusive.’’ 

Article XI, Section 2 provides that a contract with a 
union, or one imposing personal liability on the members 
must first be approved by a vote of members holding a 
majority of the voting power of the entire membership. 
Section 3 provides that a member who has not authorized 
or accepted in writing such contract and who has not voted 
in favor of its approval may avoid all obligation thereunder 
by resigning from PMA within seven days after the vote 
on such contract. But after a member is bound it must 
abide by its obligations or be subject to certain penalties 
including liquidated damages. 

It is claimed by no party that PMA is subject to the 
Act. Nor is there any evidence to show that PMA engages 
in any of the activities contemplated by the Act. On the 
other hand, there is no question that many PMA members 
are subject to the Act, being common carriers by water, 
and organizations engaged in the business of furnishing 
wharfage, dock, warehouse, or other terminal facilities in 
connection with a common carrier by water. 
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B. NEGOTIATIONS FOR AND ESTABLISHMENT OF THE 
MeEcHANIZATION AND MopernizatTion Funp. 


1. In 1957, ILWU and PMA started bargaining and 
negotiating with regard to the mechanization and utilization 
of labor saving devices in connection with the work of 
cargo-handling for the mutual benefit of the work force 
and the employers. This meant (1) on the part of ILWU, 
[7] to permit to employers the unhindered introduction 
and maintenance of labor saving devices, and the efficient 
operation of the workers; and (2) on the part of PMA 
(i.c. PMA members who employed longshoremen), to share 
with the workers resultant savings in wage costs, and to 
assure that the change in work methods would create no 
unsafe working conditions, or result in a ‘“‘speed up’’ of 
the individual worker. 


2, On August 10, 1959, as a result of continued collec- 
tive bargaining, an agreement was executed which provided 
among other things, that additional time, not to exceed 
one year from June 15, 1959, was needed for study and 
additional experience in connection with mechanization. 
Within this period, PMA agreed that it would create a 
fund of $114 million for the benefit of the work force. The 
agreement did not specify how PMA was to raise this sum 
but the sum was accumulated by PMA assessing its mem- 
bers on a man hour basis.’ 


3. Further negotiation gave rise on October 18, 1960, 
to a ‘‘Memorandum of Agreement on Mechanization and 
Modernization’’. The details of this agreement are not 
pertinent to this proceeding. It suffices our purpose that 
the agreement furthered the goal of ILWU and PMA to 
establish certain benefits for the working force to be paid 


7 See Article XIII of the PMA By-laws, above. 
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out of a $29,000,000 trust fund to be established by PMA. 
To be included in this fund was the $114 million already 
mentioned, the remainder was to be accumulated over a 
five and one-half year period at the rate of $5,000,000 per 
year. The agreement was effective upon ratification by 
the ILWU and PMA and was to expire on July 1, 1966. 


4. The Mech Fund plan contemplated that the members 
of PMA in the bargaining unit commit themselves in- 
dividually and severally to the payment of the fund. In 
light of this, ILWU agreed that the method of collection 
of the fund from the PMA membership was to be reserved 
to PMA. In November 1960, Mr. St. Sure, President of 
PMA, appointed a [8] six man Committee on Work Im- 
provement Fund to determine and recommend a method 
of assessment to the Board of Directors and the PMA 
membership.® 


5. During January, 1961, the Board of Directors and 
the PMA membership adopted the method of raising the 
Mech Fund contained in the majority report of the Work 
Improvement Fund Committee and approved the Agree- 
ment with ILWU. 


6. On November 15, 1961, the Mech Fund in its final 
form was established by PMA and ILWU when they ex- 
ecuted a ‘‘Supplemental Agreement”’ effective January 1, 
1961. The parties to the agreement are the ILWU and its 
locals representing certain longshoremen and marine clerks, 
hereinafter referred to as ‘‘Employees’’ and the PMA rep- 
resenting contracting-employers, including some steamship 


8 The decision of this committee and the ensuing events in PMA 
gave rise to the Volkswagen complaint herein. This aspect of the 
proceeding is dealt with more fully in paragraphs 15 through 39 
below. 
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lines and terminal operators® who employ employees 
directly and the steamship lines ® who contract with Em- 
ployers to move and handle cargo. The Supplemental 
Agreement provided for the collection and establishment 
of three trusts totalling $29,000,000 as an obligation of the 
PMA members with exclusive power reserved to PMA, ‘‘to 
adopt and change the method, manner and amount of col- 
lecting’’ contributions from its member companies. PMA 
was designated the collecting agent of the Employers and 
was to act as a conduit for the passing of funds to these 
trusts. All payments to the fund by the Employers and 
by PMA to the Trusts are final and irrevocable. None but 
Iimployees, or their beneficiaries, are entitled to the bene- 
fits set forth in the Agreements. 


7. For the period from January 16, 1961 when pay- 
ments to the fund started, through December 31, 1962 
approximately $10,000,000 had been paid into the fund over 
and above the $114 million dollars previously [9] collected. 
About $130,000 remains unpaid by the stevedore companies 
handling VW’s. 


C. For Years Prior to tHE Meco Fuxnp PMA 
Mempers Reportep aND Paiw Tonnace Dues 
WITHOUT OBJECTION. 


8. Since at least 1958, Respondents, and other PMA 
members (stevedoring contractors, terminal operators or 
common carriers) paid cargo or tonnage dues to PMA?° 
as instructed and assessed by PMA on about 600 items of 
cargo handled. Customarily the amount of this payment 
was included in the rate charged the carrier or if it was a 
chartered vessel to the cargo. 


® These may be members or non-members of PMA. 


10 See Article XIII of the PMA By-laws, supra. 
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9. Since at least 1958 Respondents 1! reported and paid 
their tonnage dues assessment on automobiles including 
VW’s on a measurement ton basis. 


10. Since at least 1958, Volkswagen shipped its VW’s 
to U. 8. Pacific Coast ports on charter carrier or common 
carrier as unboxed vehicles. Whether the automobile was a 
sedan, convertible, transporter, or Karmann-Ghia, each 
was considered a unit for discharging purposes, though 
the weight and cubic content of each type varied from the 
other. 


11. The discharge rate for VW’s transported by charter 
was negotiated on a unit basis between Respondents and 
Volkswagen and was known as the ‘‘unit price’’. It was 
established upon a kind of ‘‘cost plus’’ basis, wherein labor 
involved in the discharge of the VW’s was broken down 
into various components and the cost for each phase deter- 
mined. These costs, plus other items, such as overhead 
and profit yielded the rate. One of the items making up the 
“unit price’’ was the amount of the assessment for tonnage 
dues. 


12. Admittedly, Volkswagen was aware that the ton- 
nage dues item was included in the rate; that for auto- 
mobiles the amount of the assessment [10] was computed 
on a measurement ton basis; and that Respondents paid 
tonnage dues to PMA on that basis. 


13. The record is not clear as to how the VW’s and 
other automobiles were shipped via common carrier. Gen- 
erally they were transported on a unit basis but the 


11 At all times here involved, automobiles were considered meas- 
urement cargo in foreign commerce; were transported on a weight 
basis in the coastal and intercoastal trades; were freighted on a unit 
basis by some carriers, i.e., a lump sum for a particular car or model, 
and particularly by Volkswagen in its charter arrangements. 


(Initial Decision of Examiner 10-11) 
622a 
Initial Decision of Benjamin A. Theeman, Examiner 


measurement and weight were shown on the manifest. In 
any event, the charge for stevedoring to the carrier was 
on a measurement ton basis and tonnage dues to PMA were 
reported and paid on that basis. 


14. Neither Volkswagen nor any other person protested 
the method used to report or pay tonnage dues, or the fact 
that the item was included in the stevedore’s or carrier’s 
rate."* 


D. EstaBLiSHMENT OF THE METHOD OF COLLECTING 
ConTRIBUTIONS TO THE MEcH Funp.?® 


15. The method to be adopted by PMA to collect the 
Mech Fund received considerable attention during the early 
collective bargaining between ILWU and PMA. Four or 


five collection methods were discussed. Mr. St. Sure testi- 
fied that the ILWU’s interest in the method to be adopted, 
ceased after it was agreed that the method of collection 
was to be reserved to PMA. As already stated, $114 million 
had been collected on a manhour basis. In the months of 
June and December 1960 some members of the PMA pro- 
tested the manhour basis as unfair. 


16. In the meantime the Work Improvement Fund Com- 
mittee appointed in November 1960 was working on its 
recommendations. As testified by Peter Teige, Chairman 
of the committee, they were hopeful of coming ‘‘up with a 
system that would not be excessively burdensome to any- 
one’? but particularly one that would be ‘‘simple in ad- 
ministration’’. 


12 In 1958, PMA advised its membership that reporting and pay- 
ment of tonnage tax on automobiles (or any other cargo) on a weight 
basis when measurement basis should be used was an error. PMA 
requested corrected reports from the members. 


13 In an attempt to show clearly the agreement here involved, the 
following paragraphs set forth in some detail the actions and resolu- 
tions of PMA and PMA members that constitute the agreement. 
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17. On January 4, 1961, the Work Improvement Fund 
Committee issued its recommendations in the form of a 
majority and minority [11] opinion.14 The division was 
four to two. It is not considered essential for the purposes 
of this decision to state this report in detail. It shows 
that the Committee considered at least five methods or 
combination of methods of assessment. Some of these had 
arisen in the earlier discussions between PMA and ILWU. 
Reasons for and against each method were carefully set 
forth. The majority recommended that ‘‘the contributions 
to the Fund be raised on a cargo tonnage basis,’’ which 
‘‘would be the same as the present tonnage formula used 
for the computation of a portion of PMA dues. In this 
formula, bulk cargo tonnage is counted at one-fifth the 
value of general cargo tonnage. The tons are revenue 
tons—weight tons of 2,000 pounds, measurement tons of 
40 cubic fect, and lumber at 1,000 board feet per ton. The 
cargo is that manifested for loading or discharging at 
Pacific Coast ports. Special rules apply to coastwise and 
transshipped cargo. The payments would be made by the 
employers of ILWU that [are] subject to the agreement.’’ 


18. On January 6, 1961 after ‘‘considerable discussion’? 
on the subject, the Board of Directors adopted the majority 
report except that they provided that ‘‘all tonnage [shall 
be] treated equally as to rate for a period of six months, 
and during this interim further studies will be made on the 
subject’’. 


19. On January 10, 1961, at a meeting of the PMA 
members, again after considerable discussion, the PMA 
members adopted the original majority report of the com- 
mittee restoring the language, ‘‘with bulk cargoes at one- 
fifth the general cargo rate.’?!5 At the same time, they 
directed additional study of the method with a report due 


‘4 They are set forth fully in Appendix I. 


15 This resolution is fully set forth in Appendix II. 
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in six months. The Board of Directors was directed to 
examine and determine the definition of bulk cargo. 


[12] 20. On January 11, 1961 a notice was sent out to 
the PMA membership advising them of the action taken at 
the respective meetings and that ‘‘The Treasurer will 
notify you as to the contribution rates and effective date.’’ 


21. On January 16, 1961, the Board of Directors set 
the rate of contribution to the Fund at 2714 cents on gen- 
eral cargo and 5% cents on bulk cargo effective as of 
January 16, 1961. The Board also declared that ‘‘the ton- 
nage declarations made by the companies are to be made 
in exactly the same manner as manifested and reported 
during the year 1959,}° and any changed method of mani- 
festing from that date will not be valid for reporting ton- 
nages covering the fund contributions.’’ At the January 
16 meeting, the Board of Directors decided in response to 
a question that had been raised that scrap iron, pig iron 
and steel shavings should be considered as bulk cargo for 
assessment purposes. During the discussions it was pointed 
out that a change in the assessment rate of one commodity 
might lead to other changes; and that the subject of auto- 
mobiles had already been raised. 


22. By notice, dated January 17, 1961, headed ‘‘Mrcu- 
ANIZATION AND MopERNIZATION Funp’’ the Treasurer notified 
the PMA membership of the action of the Board of Direc- 
tors. It stated in pertinent part: 


1) Contribution rate on General Cargo will be 
2714¢ per ton, as manifested with 2000 pounds weight, 


16 Volkswagen questions the appropriateness or legality of the 
action of the Board of Directors in inserting the year 1959, when it 
was not included in the resolution adopted by the membership. 
Volkswagen also questions the legality of other actions by PMA 
officials in their official capacity. This is considered without conse- 
quence or materiality to the issues in this proceeding. 
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40 cubic feet measurement and 1000 board feet of 
lumber constituting a ton. This is comparable to 
reporting presently being made by members for 
PMA tonnage dues purposes. 


2) Contribution rate on Bulk Cargo will be 514¢ 
per ton... 


4) Effective date of contribution is January 16, 
1961... 


5) Coastwise and transshipped cargoes will carry 
the full contribution rate for mechanization purposes. 


[13] 6) Tonnage declarations by companies are 
to be made in exactly the same manner as manifested 
and reported to the Association for dues purposes 
during the year 1959 (excepting scrap iron and pig 
iron) and any changed method of manifesting from 
that date will not be valid for reporting tonnages 
covering Mechanization Fund contributions. 


7) Declarations of tonnages will be made, as in 
the past, by member steamship companies and con- 
tracting stevedores reporting for non-member com- 
panies and government agencies, being made in 
exactly the same manner by such companies as PMA 
dues. Mechanization contributions are part of a 
labor contract, ...’’ 


The declaration form presently used for report- 
ing tonnages to the Association for dues purposes 
will also be utilized for the Mechanization and 
Modernization program. 


23. At about this time, PMA again became aware that 
some of the members had been reporting automobiles for 
tonnage dues purposes on a weight basis instead of on a 
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measurement basis. By letter dated February 3, 1961, PMA 
informed the membership that this was error.’ The steam- 
ship companies and contracting stevedores were told that 
if they had been reporting automobiles (or any other cargo) 
using weight when measurement should have been used, a 
supplementary tonnage report should be submitted together 
with a check to cover retroactively the additional amount 
of dues involved. The letter stated further that ‘‘Future 
reports on automobiles for PMA dues and Modernization 
and Improvement Fund purposes are to be made on a 
measurement basis.’’ 


KE. Responpents Ixctupe tHE Mecu Funp Assess- 
MENT IN THE AUTOMOBILE STEVEDORING Rare. 


24. On a measurement ton basis the amount of the 
Mech Fund contribution on automobiles was about 10 times 
as great as the amount on a weight ton basis. The effect 
on Volkswagen may be shown by using the average figures 
for the VW’s discharged for approximately one year dur- 
ing 1962. According to these figures the measurement ton 
(MT) of the average VW was 8.7 tons and the weight ton 
(WT) of the average of the VW was 0.9 tons. At 27%4¢ 
a ton, the Mech Fund assessment on a measurement basis 
equals $2.35 per vehicle; and on weight equals $.25. 


[14] 25. At or after the PMA membership meeting in 
January, 1961, Respondents and about 5 or 6 other steve- 
dores, all of whom discharged VW’s (hereafter referred to 
as ‘‘the group’’), discussed among themselves the impact 
of the Mech Fund assessment on the cost of discharging 
automobiles. It was the consensus of the group that the 
company doing the discharging would be unable to absorb 
the contribution if it was assessed on a measurement basis 


168 This letter mentioned the previous letter dated January 16, 
1958 dealing with same reporting error on automobiles. 
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and it was indicated that the assessment should be passed 
on in the stevedoring rate to the customer. 


26. The record does not clearly show how soon after 
the above discussions Respondents included the amount of 
the Mech Fund assessment on automobiles in the stevedor- 
ing rate. It is concluded that this occurred shortly after 
January 16, 1961. 


27. Aware of Volkswagen’s dissatisfaction, Respond- 
ents some time afterward offered Volkswagen a lower rate 
whereby Respondents would absorb an amount equal to 
that if the assessment had been made on a WT basis. Volks- 
wagen rejected this offer and stated it would not pay the 
Mech Fund charge in the rate if it were assessed on a MT 
basis. Since Volkswagen was satisfied with Respondents 
discharging operations, Volkswagen continued to use them. 
For a while the charge continued at the old rate. Some 
time later, a lesser rate was negotiated. The rates con- 
tained the 2714¢ item. At all times Volkswagen paid the 
rate except for the 2714¢ item. 


28. When Volkswagen ceased to pay the Mech Fund 
charge in the rate, Respondent ceased to pay an equal 
amount representing the assessment on VW’s to PMA.’? 


29. There is no substantial evidence to show that the 
actions and discussions of the group (a) were part of the 
regular and official business of PMA or authorized or 
ratified by PMA; or (b) were part of [15] the regular and 
official business of the PMA membership, or (c) were there- 
after ratified by PMA, or the PMA membership. 


30. Evidence was introduced to show there were cargo 
items shipped or handled on a MT basis where the amount 


17 Similar actions occurred with and by other stevedoring con- 
tractors handling VW’s. 
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of the Mech Fund assessment computed on that basis ex- 
ceeded the amount of the assessment computed on a WT 
basis. In no instance, was the difference greater than on 
automobiles. 


F. PMA Regects VoLKswacEn’s Protests. 


31. Volkswagen became aware immediately of the MT 
assessment on automobiles. By letter dated January 17, 
1963 addressed to PMA, it protested the assessment as a 
discriminatory burden on Volkswagen and requested that 
PMA reconsider the basis of the proposed Mech Fund 
assessment. Among the suggestions made was that the 
levy on automobiles he made on a WT basis. A similar 
protest was made by the Port of San Francisco. 


32. In January 1961, the old Committee on the Mech 
Fund had been reappointed. The New Funding Committee 
held several meetings in February, 1961 to consider several 
protests that PMA had received, including that of Volks- 
wagen. The Committee after consideration recommended 
to the Board of Directors that some be approved and some 
he disapproved.'§ With regard to automobiles, the position 


18 The committee recommended approval of requests that (1) 
empty Army conexes be not assessed as are empty commercial con- 
tainers; (2) cargo containing Army conexes be assessed as are 
commercial containers moving in the trade; i.e. on manifested 
measurement (or weight as the case may be) basis of the cargo 
contained therein; and (3) coastwise cargo be assessed only once for 
each ton of cargo carried as has been the custom 50% at the point 
of loading and 50% at the point of discharge. The committee recom- 
mended disapproval of requests that (1) Army vehicles be assessed 
on other than a measurement basis; (2) bananas be considered bulk 
instead of general cargo; (3) similarly with bulk rice in containers; 
(4) transshipped cargo be assessed in a manner other than full rate 
when off-loaded and again when on-loaded because the full payment 
at both places was in accord with present procedure; and (5) mail 
should be assessed on a weight basis. 
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advocated by Volkswagen was rejected. The Committee 
recommended the continuance of [16] the assessment on an 
MT basis regardless of how it was manifested.1® On March 
8, 1961, the Board of Directors adopted the recommenda- 
tions of the New Funding Committee. 


33. The manifesting practice on the Volkswagen charter 
ships carrying VW’s was consistent in that the VW’s were 
manifested on a unit basis. The manifest showed no freight 
because it was a chartered ship. The manifest always 
showed the weight in kilos. Many times the manifest 
showed weight and measurement also. Where the VW’s 
were transported by common carrier, the automobiles are 
manifested as a rule on a unit basis but the weight and 
measurement were both indicated thereon. The tariff on 
automobiles including VW’s is stated on a unit basis, but 
the rate is dependent on the measurement of the auto. The 
Mech Fund assessment was included in the tariff rate. 


34. On May 15, 1961, the Chairman of the New Funding 
Committee requested suggestions from PMA members for 
new or improved methods of assessing of the Mech Fund. 
At the request of Volkswagen, several stevedoring con- 
tractors, including Respondents, suggested that the Mech 
Fund assessment be established on unboxed automobiles on 
a ‘‘unit’’ basis rather than on a measurement ton basis. 


35. The problem concerning payment by Volkswagen 
of the Mech Fund costs remained unsolved. Volkswagen 
continued to press for another assessment basis. At Volks- 
wagen’s request a meeting was arranged between represen- 
tatives of the New Funding Committee, and Volkswagen 
for November 27, 1961. This meeting was also attended 
by other staff members of PMA and representatives of 


19 This appears to conform to the PMA practice in the collection 
of its tonnage tax. See footnote 11. 


(Initial Decision of Examiner 16-17) 
630a 
Initial Decision of Benjamin A. Theeman, Examiner 


stevedoring contractors handling VW’s. At this meeting 
Volkswagen pointed out that the increase in costs due to 
the present Mech Fund assessment would embarrass Volks- 
wagen in its competitive position with other compact cars. 
Again Volkswagen proposed a unit basis for assessment 
purposes. 


36. Several of the stevedoring contractors including 
Respondents, supported Volkswagen’s position. Respond- 
ents stated that as stevedoring [17] contractors and mem- 
bers of PMA they knew they were free to absorb the assess- 
ment if they so desired. It was their belief that they could 
not do so. They also stated that the action of PMA 
in singling out automobiles to be assessed in this manner 
was arbitrary. 


37. The New Funding Committee met on three occa- 
sions thereafter and on December 12, 1961 decided to re- 
ject the Volkswagen proposal. The unit proposal was con- 
sidered unacceptable because of the undesirable effect it 
would have on the overall Mech Fund program. They 
considered that if a unit assessment were established for 
automobiles, units would also have to be set up for other 
items of cargo from tiny boxes to locomotives, with a 
separate charge or assessment per unit. The recommenda- 
tions of the Committee were accepted and by letter dated 
March 27, 1962, PMA informed Respondents there would 
be no change in the Mech Fund assessment on automobiles. 


G. Oruer CHANGES IN THE Mecu Funp Puan. 


38. At a meeting of the PMA Board held on December 
13, 1961, they adopted a recommendation of the New Fund- 
ing Committee effective December 18, 1961. Some con- 
cern had been shown that some employers of clerks were 
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not contributing an appropriate share to the Mech Fund. 
To remedy this an assessment of 15¢ per man hour was 
set up on clerks. At the same time, the tonnage assessment 
was reduced to 2444¢ and the bulk cargo assessment to 
5¢. In the same resolution a new assessment of 4¢ per ton 
on general cargo, lumber, logs and automobiles was estab- 
lished to be made at a Walking Bosses’ and Foremen’s 
Mechanization Fund. Volkswagen has paid the 15¢ man 
hour charge on clerks. 


39. Subsequently, at a July 3, 1962 meeting, the Board 
of Directors approved a recommendation of the New Fund- 
ing Committee reducing the Mech Fund rate of assessment 
on the coastwise movement of lumber to $.05 per ton pay- 
able 242¢ at the port of loading and 244¢ at the port of dis- 


charging, 1000 board feet to constitute a ton. The reasons 
given for the reduction were that in the past decade a pen- 
alty rate of $1.00 per hour straight [18] time and $1.50 per 
hour overtime had been charged for the handling of coast- 
wise lumber. The rate was first established by collective 
bargaining because of improved methods of handling such 
cargo. No other type of cargo is subject to a similar penalty 
rate. For the purposes of the Mech Fund assessment, the 
coastwise trade was limited to such trades to which the pen- 
alty rates of $1.00 per hour straight time and $1.50 per hour 
overtime apply, as set forth in the basic longshore agree- 
ment. 


H. Noy-Memsers or PMA Pay tas Mecu Fuxp 
CHARGE, 


40. Not all employers of longshoremen are members of 
PMA. The employees of these non-members belonged to the 
ILWU. The supplemental Agreement to the Mech Fund 
provided that employers who are non-members of PMA 
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shall contribute to the Mech Fund at comparable rates and 
in a like fashion as member employers. Negotiations be- 
tween the ILWU and PMA resulted in a working arrange- 
ment whereby the Union would lend its assistance that non- 
member companies make contributions ‘‘in exactly the same 
manner and in the same amounts as PMA members retro- 
active to January 16, 1961.’’ Under this arrangement non- 
member companies paid an assessment for automobiles on a 
measurement ton basis. 


[19] I. Common Carriers Pay tHe Meco Funp 
CHARGE ON AUTOMOBILES.”° 


41. Common carriers to the U. S. Pacific Coast ports 
carried unboxed automobiles at all times here involved. In 


addition to VW’s there were Renaults, Mercedes and others. 
They were carried on berth term, that is the carrier paid for 


20 An exception is Wallenius Lines an independent carrier that 
had been transporting VW’s to the U. S. Pacific Coast since at least 
1959. The freight rate on automobiles including VW’s is quoted in 
the tariff on a unit basis, but the rate is dependent upon the measure- 
ment of the auto. In some instances the tariff shows the actual 
measurement of the car and the freight rate. The automobiles are 
manifested as a rule on a unit basis but the weight and measurement 
are both indicated thereon. Commencing in early 1961, the steve- 
doring contractors included the amount of the Mech Fund contribu- 
tion in the stevedore billings to Wallenius Lines. Wallenius at 
Volkswagen’s request protested the item and paid the bill with the 
exception of the Mech amount. As a result, the Line was advised by 
the stevedoring contractors that its vessels would not be discharged 
unless the items were paid. Under these circumstances Wallenius 
Lines agreed with the contracting stevedores to pay the Mech Fund 
item with the explicit understanding that once the matter was re- 
solved, if any monies were owing to Wallenius they would be re- 
funded. This continued until about the end of 1962, Then, Wallenius 
learned that Mech Fund items contained in the stevedoring rates were 
not being paid by Volkswagen and they ceased to pay it also. 
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the loading and discharging.” The tariff rate for unboxed 
vehicles was established, if by conference, under an agree- 
ment approved by the Federal Maritime Commission and a 
tariff filed with the Commission, if by an independent, under 
a tariff filed with the Commission. No conference increased 
its rates because of the Mech Fund contribution. There is no 
evidence that any independent carrier did so. There is no 
evidence that any shipper of automobiles other than Volks- 
wagen complained of the Mech Fund, its assessment or 
method of collection. 


[20] J. Bexerrrs unpER THE Mecu Puan ro AUTO- 
MOBILE STEVEDORING. 


42. Commencing with about 1961, in connection with the 
discharge of automobiles, the stevedoring contractors were 
able to increase the rate of production of their gang hour. 
This was attributable to improvements on the VW vessels 
that facilitated unloading of the automobiles. Officials of 
stevedoring contractors testified that they could not foresee 
that they would be able to develop improvements in the dis- 
charging of VW’s in the immediate future under the lati- 
tude allowed employers under the Mech Fund plan. This 
testimony did not apply to other items of cargo. Officials of 
the stevedoring contractors admitted they received general 
benefits from the Mech Fund plan, such as freedom from 
strikes or slow-downs. No evidence to show the amount of 
benefit or savings that accrued or could accrue to stevedor- 
ing contractors from the Mech plan was referred to or in- 


*1 Military unboxed vehicles are an exception and are carried on 
an F.I.O. basis, i.e. the military is responsible for loading and dis- 
charging. The Military Department at first questioned the inclusion 
of the Mech Fund charge in their rate but after discussion with PMA 
agreed to pay the Mech Fund contribution on an MT basis, They 
were doing so at the time of the hearing. 
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troduced. All parties agreed that the Mech plan was bene- 
ficial to the trade. 


K. Acrions sy ResponpENTs aND PMA as TO THER 
RESPECTIVE LEGAL OBLIGATIONS IN RESPECT TO 
VoLKSWAGEN. 


43. In March 1961, after Respondents had notified PMA 
of Volkswagen’s refusal to pay the Mech Fund charge, Re- 
spondents requested assistance from PMA as to the legal 
position they should take in demanding payment. Suit 
against Volkswagen was considered but because of a possi- 
ble disturbing effect it was decided that no legal action 
should be taken until after the execution of the Supple- 
mental Agreement between PMA and ILWU. 


44, In the early part of December, 1961, Respondents 
requested authority of PMA to bring suit against Volks- 
wagen for the payment of the 2714¢ item. On December 13, 
1961, at a meeting of the Board of Directors of PMA it was 
decided that PMA would give legal and moral support to the 
Respondents if suit were started and that PMA would par- 
ticipate in any future legal action. The Board referred the 
matter to its legal counsel. 


45. On July 3, 1962, the Board of the Directors met and 
modified the above position. PMA counsel was authorized 
to assist Respondents [21] (and other stevedoring com- 
panies handling Volkswagens) only if any action by or 
against Respondents raised issues which might jeopardize 
the Mechanization Plan. In that case, PMA Counsel was 
authorized to intervene and if necessary, assume responsi- 
bility for handling that portion of the action involving such 
issues. In the same resolution, the Board of Directors, re- 
served to PMA the right to institute action against PMA 
members in default in payment of their assessments. 
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L. Rarirication sy PMA MEMBERSHIP OF ACTS OF 
Boarp or Directors. 


46. Ata meeting of the PMA membership held in March 
1961, 1962 and 1963 respectively, the PMA members ratified 
the actions of the Board of Directors for each previous cal- 
endar year. 


M. Tue Acreement AMone THE PMA MEMBERS TO 
COLLECT THE Meco Funp ASSESSMENT. 


Volkswagen’s complaint goes to the actions of PMA, its 
Board of Directors and its Committees. As has already 
been stated there is no question that PMA is not a person 
subject to the Act. It follows as a matter of course that 
neither its Board of Directors or its Committees would be 
persons subject to the Act and that agreements among them 
in that capacity would also not be subject to the Act. 

It has been found, however, that Respondents are PMA 
members; and that PMA members are common carriers and 
other persons subject to the Act.?? It also has been found 
that the PMA membership, including Respondents, entered 
into a Mech Fund agreement among themselves through the 
resolution [22] of January 10, 1961. This resolution has 


22 It has already been found that Respondents, common carriers 
and terminal operators, all subject to the Act are PMA members. 
It is this factor that raises the question ot Commission jurisdiction 
over the agreement entered into among them. A distinction must be 
drawn between the actions of Respondents as members of PMA and 
their independent actions as stevedoring contractors or terminal 
operators. An example of the former is the vote on January 10, 
1961. An example of the latter is the discussion with the other 
stevedoring contractors about the inability to absorb the Mech Fund 
assessment. This decision is made on the basis that it is the former 
type of action that Volkswagen is complaining about although not 
specifically labeled as such. As to the latter, those actions are being 
referred to the Commission for appropriate action. See the last 
paragraph of this decision. 
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been implemented thereafter by further actions of the 
Board of Directors and the Funding Committee which sub- 
sequently were ratified by the PMA membership. Under 
these circumstances, there exists an agreement among com- 
mon carriers and other persons subject to the Act. In order 
to determine whether Section 15 requires the January 10, 
1961 agreement be filed, it is essential first to determine what 
the agreement is. 

The January 10, 1961 agreement came into being as a re- 
sult of the recommendations of the Work Improvement 
Fund Committee. This committee according to the testi- 
mony of Pres. St. Sure was created in November 1960 for 
the purpose of considering ‘‘the question of a method of col- 
lection’? of the Mech Fund and then to make ‘‘a recom- 
mendation as to a method of payment”’ to the Board of 
Directors and the PMA membership. 

The report when issued was acted upon by the PMA 
Board of Directors at a mecting on January 6, 1961. The 
Board adopted the majority report of the Committee except 
that it did away with the distinction for assessment pur- 
poses between general cargo and bulk cargo. The report 
and the action of the Board of Directors was submitted to 
the PMA membership for action on January 10, 1961. At 
that meeting, the PMA membership nullified the change 
made by the Board of Directors and in effect adopted the 
majority report of the Committee. 

This simply stated is the history of the January 10, 1961 
agreement. Under the circumstances, the expression of the 
January 10, 1961 agreement is found in two documents: The 
first is the report of the Work Improvement Fund Commit- 
tee dated January 4, 1961 which includes the majority and 
minority reports. The Second is the resolution of the Mem- 
bership dated January 10, 1961. Each is attached herewith 
marked Appendix I and II respectively. 
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A careful reading of these documents show that they deal 
solely with ‘‘the appropriate method of dividing the costs’? 
of the Mech Fund [23] among the PMA members.?* Noth- 
ing contained in the Committee report or the minutes of the 
January 10, 1961 meeting indicates that the Committee or 
the PMA membership in ratifying the majority report had 
gone or had intended to go beyond that specified area. 

There is no substantial evidence to show that the actions 
of either the PMA membership or the Board of Directors 
or the Committee after January 10, 1961 was intended to do 
more than establish a method of assessment of the member- 
ship for contributions to the Mech Fund. As directed by 
the membership the Board of Directors on January 16, 1961 
established a Mech Fund rate to be paid by the membership. 
On January 17, 1961 the membership was notified in detail 
about the Mech Fund plan and its assessments. Thereafter, 
the assessment was levied by PMA against its members.** 
There is no substantial evidence to show that the PMA 
members as such agreed among themselves how this assess- 
ment was to be treated after it was made, or that PMA is- 
sued any directions to any PMA member as to how it was to 
handle the assessment after it was made. 

The evidence is clear that the tonnage dues assessed by 
PMA of its membership was in turn charged by the PMA 
membership to the shipper and the carrier in the rates; and 
that this had been the practice since the tonnage tax was put 
into effect. The evidence is also clear that the Work Im- 


*3 The minority report states the Committee was “charged with 
recommending methods for allocating among PMA member com- 
panies payments due under the ILWU modernization and improve- 
ment agreement.” 


*4Tt is found that there is no substantial evidence to support 
Volkswagen’s conclusion that PMA imposed “a non-absorbable 
charge on this cargo.” 
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provement Fund Committee was aware of this fact. There 
is no substantial evidence to show, however, that either the 
Board of Directors, the Committee or the PMA membership 
intended that this custom or practice was to be incorporated 
in or apply to the Mech Fund charge. Had there been such 
an intention it would have been reasonable and simple to 
say so in either the report or the resolution.*® The chair- 
man of the Work [24] Improvement Committee and the 
Vice President of Respondents each testified that there was 
no understanding in the Committee or among the PMA 
members that the Mech Fund assessment shall be passed on 
to the customer by the PMA members. 

That the January 10, 1961 agreement did not include 
agreement that the Mech Fund charge was to be passed on 
by the PMA members seems clear from the actions and 
events that occurred involving the Respondents and the 
VW charge. The Respondents admittedly were aware that 
the Mech Fund charge was their obligation as a PMA mem- 
ber. They also knew that they were ‘‘entirely free to ab- 
sorb assessments’’ if they so desired. Respondents and 
other stevedoring contractors expressed their uniform 
opinion that they could not absorb the Mech Fund and the 
indications were that it should be passed on to the customer. 
Thereafter, Respondents and other stevedoring contractors 
included the whole Mech Fund charge in their rate to Volks- 
wagen. Some time afterward, Respondents entered negoti- 
ations with Volkswagen for the establishment of a new rate 
wherein Respondents would absorb part of the Mech Fund. 


25 There is no substantial evidence to show that there was a 
secret agreement among the PMA membership to that effect. Nor 
does Volkswagen contend that there was. In their brief, Volkswagen 
states, “Nor, except as to automobiles, do we see any reason to 
question the good faith of those who devised the tonnage assessment 
mechanism and its specific application.” 
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This offer Volkswagen rejected. These discussions and ac- 
tions would have been so much surplusage if the January 
10, 1961 agreement had provided that the Mech Fund charge 
was to be passed on to the customer. 

The Mech Fund assessment system has been effective 
since January 16, 1961. The membership has been adhering 
to the reporting and payment system. Since that date about 
$10,000,000 has been collected. There is no substantial evi- 
dence of complaint by any other person than Volkswagen. 
It is noted that the Board of Directors dealt with requests, 
in addition to Volkswagen’s, as changes in the basis for the 
assessment on the PMA members. Also, the PMA Board 
varied the amounts of the assessments as well as the base 
upon which it was founded. There is no substantial evi- 
dence to show that the actions of PMA Board, the Commit- 
tee or the PMA membership after January 10, 1961 were 
not consonant with the resolution then adopted. 

[25] The foregoing represents a review of (1) the doc- 
uments constituting the agreement of the PMA members of 
January 10, 1961 establishing a method of collection and 
payment of Mech Fund contributions; (2) the events lead- 
ing to the passage of these resolutions; and (3) the actions 
of the parties thereafter in carrying out the resolution.?¢ 
Preponderantly, and on the record as a whole, it is found 
that these actions constituted an agreement among the PMA 
members establishing a cooperative working arrangement 
among common carriers and other persons subject to the 
Act, whereby for Mech Fund purposes, PMA was to assess 
a contribution on the PMA members according to a tonnage 


*6 Considerable weight is given to the actions of the parties in 
carrying out an agreement to determine what was intended. Cf. 
Contract Rates—Port of Redwood City, 2 U.S.M.C. 727, 739 (1945). 
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formula and that the contribution was to be reported and 
paid to PMA by the membership accordingly.” 


Tue Issues 


1. Are Respondents considered other persons subject to 
the Act? 


2. Does the cooperative working arrangement of Janu- 
ary 10, 1961 entered into by Respondents and other persons 
subject to the Act as PMA [26] members and their actions 
taken thereafter pursuant to this arrangement constitute an 
agreement that must be filed under Section 15 of the Act? 


3. Does the action of Respondents in incorporating into 
their stevedoring rate for Volkswagen the entire amount of 


27 Volkswagen does not conclude differently. See Volkswagen 
opening brief, page 7 where they state that they are not referring to 
the independent acts of Respondents because “of necessity [they] 
are the direct results of action taken by PMA.” Also page 37, 
“|. . respondents by necessity had to increase [their stevedoring] 
charges pro tanto. Respondents’ net profit and that of all stevedores’ 
is less than one dollar per car. Certainly, therefor, respondents 
could not absorb a $2.75 or $2.85 by car measurement ton assessment 
although they would have been able to assume a weight ton assessment 
about ten times less than such amount. As respondents’ and VW’s 
other terminal contractors had no reason to service this customer at 
a loss, it was obvious that—with the possible exception of a few 
cents—the measurement ton assessment had to become part of their 
rate structure. 


Without placing an unduly sinister implication on this, we men- 
tion the admission of respondents Vice President that ‘all steve- 
dores involved in this case,’ i.e., all the stevedore and terminal con- 
tractors working for VW, got together and, at least, expressed their 
“uniform opinion”, that they could not absorb and therefore would 
have to pass on the Fund assessment on Volkswagen automobiles if 
levied on a measurement ton basis.” (Page reference to transcript 
eliminated). 
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the Mech Fund charge constitute a violation of Sections 16 
and 17 of the Act? 
Discussion 


I. REsponpDENTS ARE OTHER PERSONS SUBJECT TO 
THE ACT. 


Respondents contend that they are not ‘‘other person(s) 
subject’’ to the Act because they do not carry on the busi- 
ness of forwarding or furnishing wharfage, dock, ware- 
house, or other terminal facilities in connection with a 
common carrier by water’’ within the definition laid down 
in Section 1 of the Act. This contention is based on two 
legs: (a) the only movement of VW’s in controversy in this 
proceeding is that on the chartered vessels of Volkswagen, 
and as to the that movement, Respondents are not supply- 
ing facilities ‘‘in connection with a common carrier by 
water’’; (b) Volkswagen objects to and complains only 
about the stevedoring aspect of the services performed by 
Respondents, and the Commission has never exercised juris- 
diction over stevedoring activities.?® 

There is no doubt that Respondents are other persons 
subject to the Act. Respondents as members of PMA voted 
with the other members of PMA to approve the January 10, 
1961 resolution. At that time they were admittedly furn- 
ishing terminal facilities to common carriers by water. At 
all times herein involved while supplying stevedoring serv- 
ices to the chartered ships of Volkswagen the record shows 
and Respondents admit they were supplying terminal fa- 
cilities, not only to Volkswagen, but also to other common 
carriers. 

[27] The Commission and its predecessors have con- 
sistently taken jurisdiction over terminal operators under 


28 Citing California Stevedore & Ballast Co., et al. v. Stockton 
Port District, et al., 7 F.M.C. 75 decided January 26, 1962. 
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similar circumstances.2® As terminal operators they are 
members of conferences whose agreements have been filed 
with and approved by the Commission. Under all the cir- 
cumstances herein, it is found that Respondents at all times 
herein involved are other persons subject to the Act and to 
the Commission’s jurisdiction. Nor would it be considered 
a bar to the Commission’s jurisdiction over Respondents 
should it prove that a portion of the present proceeding 
deals with an operation over which the Commission does not 
or may not have taken jurisdiction.*° 


29See Agreements Nos. 8225 and 8225-1, etc. 5 FMB 648 
decided August 6, 1959, affirmed Greater Baton Rouge Port Com- 
mission, et al. v. F.M.B. 287 F 2d 86 (CA 5) 1961, cd. 368 U. S. 
985 (1962). International Trading Corporation of Virginia, Inc. v. 
Fall River Line Pier Inc. 7 FMC 219, 224-225, decided April 16, 
1962. Note also the Commission’s full discussion on this subject in 
Status of Carloaders and Unloaders 2 U.S.M.C. 761, 767-770. The 
principles stated therein are equally applicable here. 


30 See California Stevedore & Ballast Co. ct al. supra at page 
81. Compare the Commission’s language in a mimeographed Denial 
of Motions to Dismiss in Docket No. 1158, In the Matter of Agrec- 
ments No. 134-21, etc. issued April 28, 1964: 


While it may in the final analysis prove true that a carrier 
may operate as both a common carrier and a contract 
carrier and that we have no jurisdiction over contract 
carriage this is one of the questions the proceeding was instituted 
to resolve. Our predecessor, In the Matter of Agreements 6210, 
et al., 2 USMC 166, 170 (1939) held that section 15 of the 
Shipping Act, 1916 (46 U.S.C. 814) required the disapproval of 
agreements which result in unreasonable and unjust discrimina- 
tion or prejudice to a carrier’s common carrier service, even 
though the discriminatory practices result from or are part of 
the contract phase of the carrier’s activities. 
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II. Tse Coorzrartve Worgrve ARRANGEMENT 
AMonc PMA MEMBERS REGARDING THE MECH 
Funp Dogs nor constitute a Secrion 15 
AGREEMENT. 


We have found that the cooperative working arrange- 
ment among the PMA and the PMA members is an agree- 
ment for the purposes of collecting the sum of $29,000,000. 
to pay off the obligation of the PMA members assumed un- 
der its agreement with ILWU. We have also found that 
common [28] carriers by water and other persons subject 
to the Act including Respondents have entered into a ‘“‘co- 
operative working arrangement’’. Another factor is 
necessary to permit the conclusion that the agreement in 
this proceeding is within the purview of Section 15 and as 
such is required to be filed. That factor is not present here. 

The Commission categorically has listed in the follow- 
ing fashion agreements that must be filed under Section 
15.32 


(1) fixing or regulating transportation rates or fares, 
or 


(2) giving or receiving special rates, accommodations, 
or other special privileges or advantages, or 


(3) controlling, regulating, preventing, or destroying 
competition, or 


(4) pooling or apportioning earnings, losses, or traffic, 
or 

(5) allotting ports or restricting or otherwise regulat- 
ing the number and character of sailings between ports, 
or 

(6) limiting or regulating in any way the volume or 
character of freight or passenger traffic to be carried, or 


31 See Pacific Coast European Conf.-ete. 5 FMB 247, 259 (1957). 
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(7) in any manner providing for an exclusive, prefer- 
ential, or cooperative working arrangement. 


There is no question that the agreement herein does not 
fit any of the first six categories above listed. Taking the 
seventh category literally, it fits therein. 

In light of the fact that Section 15 provides that a com- 
mon carrier or other person subject to the Act shall file 
every agreement and Volkswagen contends: 


... ‘the collective bargaining, the labor cost, 
labor charges’’ are not at all involved in this case. 
VW has never objected to the agreements reached 
between PMA and ILWU. On the contrary, it has 
expressed the opinion that these agreements repre- 
sent a most impressive and salutary achievement in 
labor relations. 


[29] The Fund ‘assessment is another matter, 
wholly divorced from labor-management problems. 
This case would be exactly in the same posture if 
PMA had made the assessment to raise funds for an 
office building, for hiring halls or for other facilities 
for use by its members. Obvicusly, the distribution 
of such costs, whether arising out of a labor agree- 
ment or out of any other project, is not protected 
from Commission scrutiny by an exemption, statu- 
tory or other. 


the question must be resolved whether the particular coope- 
rative working arrangement between PMA members who 
are common carriers or other persons subject to the Act 
must be filed under Section 15. The answer must be in 
the negative. 

Examination of previous cases shows none nor has any 
been cited that bears precisely on this point. It would be 
idle conjecture to imagine what might be filed with the 
Commission, if the requirement in Section 15 that every 
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agreement between common carriers and other person 
subject to the act providing for a cooperative working ar- 
rangement were taken literally. Some limitation must be 
applied. 

The Supreme Court has stated that it is the Commis- 
sion’s function ‘‘to determine whether any agreement such 
as is described in the [Act] has actually been made.’’ %? 
The Commission early in its history recognized that the 
words ‘‘every agreement’’ in Section 15 must be circum- 
scribed.** The language of the Circuit Court with regard 
to the Board’s approval of Section 15 agreements may if 
paraphrased be applied with equal weight to filing require- 
ments, i.e., the language of the Act does not look inanely 
to the Board requirement that a business agreement be 
filed, but to an agreement the aims and purposes of which 


will bring it within the reach [30] of the section . . .** To 
require the filing of any agreement between carriers and 
other person subject to the act providing for a ‘‘cooperative 
working arrangement’’ would be dealing with the language 
of the Act in an inane fashion. Logically, this would re- 
quire the filing of the agreement among the PMA members 
to organize PMA even though the latter corporation was 


32 U, S$, Navigation Co. v. Cunard S.S. Co. 2&4 U. S. 474; 50 
F 2d 83, 90 (CA 2 1931). 


33 See Section 15 Inquiry, 1 U.S.S.B. 121 (1927) the Commis- 
sion determined that “agreements are to be distinguished from the 
routine of conference activities.” ; that ‘‘a literal interpretation of the 
word ‘every’ to include routine operations . . . would result in delays 
and inconvenience to both carriers and shippers”; that “sending the 
board .. . circulars and tariffs . .. which contain references only to 
routine arrangements . . . is not regarded as a filing under section 
| aaa 


34 Associated Banning v. F.M.B. 247 F 2d 557, 560 (CAD.C.) 
1957. 
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organized for collective bargaining purposes.** Volks- 
wagen, however, does not extend its position that far. 

It is not possible to lay down any hard and fast rule 
concerning the filing of agreements within category 7. 
Whether this agreement must be filed, or that agreement 
need not be filed would depend upon the facts and circum- 
stances under which the agreement came into being and 
the aims and purposes expressed therein. It is possible 
to lay down some guide lines ** to indicate which cooperative 
working arrangements must be filed. Hither of two sets 
of guide lines may serve this purpose. 

The Act was formulated for the purpose, among others, 
of regulating carriers by water engaged in the foreign and 
interstate commerce of the United States.*7 In other words, 
the regulation of ocean transportation. Thus, it follows 
that any cooperative working arangement dealing with 
or pertaining to ocean transportation is an agreement that 
is subject to the Act.** By the same token, Section 15 would 


35 Cf. Associated-Banning Co. et al. v. Matson Nav. Co. et al., 
5 F. M. B. 336, 341 (1957) where the Commission approved an agree- 
ment for the formation of Matcinal, “which agreement is little more 
than evidence of a general intention of the parties to enter the steve- 
doring, terminal and carloading and unloading business as partners 
acting through the new corporate entity.” 


86 These guide lines of necessity are very flexible. Axiomatically, 
each case must stand on its own feet. 


37 Preamble to the Shipping Act of 1916. 


38 Undoubtedly it is ocean transportation that former Chairman 
Morse meant when he testified before the Celler Committee “Any 
cooperative working arrangement which in my opinion deals with 
transportation. A cooperative working arrangement which did not 
deal with transportation in my opinion would not be covered by section 
15.” See House Report No. 1419, 87th Congress, 2d Session, Report 
of the Antitrust Subcommittee page 333. 
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not require the filing of [31] cooperative working arrange- 
ments that did not pertain to ocean transportation.® 
Another method would be to apply the rule of ejusdem 
generis to Section 15. Under this rule the Commission 
would be required to construe the language: ‘‘in any 
manner providing for an exclusive, preferential, or coopera- 
tive working arrangement’? coming as it does at the end 
of a list of practices and arrangements as limited to the 
practices and arrangements of the same general class as 
those specifically mentioned in the previous six categories.*° 


39 The Legislative history of the Act supports this statement. 
Note The Alexander Report filed pursuant to H. Res. 587, 63rd 
Congress Chapter X pages 281-314; particularly the opening para- 
graph of Recommendations Relating to Water Carriers Engaged in 
Foreign Trade at page 415, reading as follows: 

The facts contained in the foregoing report show that it is the 
almost universal practice for steamship lines engaging in the 
American foreign trade to operate, both on the in-bound and 
out-bound voyages, under the terms of written agreements, con- 
ference arrangements or gentlemen’s understandings, which have 
for their principal purpose the regulation of competition through 
either (1) the fixing or regulation of rates, (2) the apportion- 
ment of traffic by allotting the ports of sailing, restricting the 
number of sailings, or limiting the volume of freight which 
certain lines may carry, (3) the pooling of earnings from all or 
a portion of the traffic, or (4) meeting the competition of non- 
conference lines. 

The language of Section 15 in the 1961 amendment to the Act is 
the same as that contained in the 1916 Act. The latter was based on 
the recommendations contained in the Alexander Report. See H.R. 
#659 dated May 19, 1916, 64th Cong., Ist Session and Senate 
Report #689 dated July 19, 1916, 64th Cong., Ist Session. See also 
the language of the Commission: In re: Pacific Coast Conference 
7 FMC 27 at page 34 (1961). 


4° This concept is not novel. The Commission has already applied 
the rule of ejusdem generis to Section 16 Second. See Beaumont 
Port Commission v. Seatrain Lines, Inc., 3 FMB 556, 563 (1951). 
ing the Mech Fund assessment, it is clear that the arrange- 
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Applying either guide line to the cooperative working 
arrangement between and among the PMA members creat- 
ment is one that pertains neither to ocean transportation 
nor to the first six categories listed above. Under these cir- 
cumstances it is found that the agreement is a cooperative 
working arrangement without the purview of Section 15 
and need not be filed with the [32] Commission even though 
the parties thereto are common carriers and other persons 
subject to the Act.*? 


41 Volkswagen concedes that Commission jurisdiction does not 
extend “to activities of regulated persons unrelated to maritime 
transportation.” See In the Matter of Wharfage Charges and Prac- 
tices at Boston, 2 U.S.M.C. 245 (1940) where it was held that 
though a railroad company is also a regulated marine terminal opera- 
tor, it is clear that in handling of cargo on the rails it is not within 
the scope of the Act. On the other hand, the Commission will take 
jurisdiction over agreements between persons covered by the Act 
which deal with matters not covered by the Act, such as brokers, 
stevedores, and passenger agents when those matters pertain to or 
deal with marine transportation. See In re Gulf Brokerage and 
Forwarding Agreements, 1 U.S.S.B.B. 533, 534 (brokerage was 
then not covered by the Act); California Stevedore & Ballast Co. 
et al. v. Stockton, etc. supra (the Commission has not yet declared 
its jurisdiction over stevedoring) ; Investigation of Passenger Stcam- 
ship Conferences, etc. Docket #873 decided February 19, 1964, page 
23 of mimeographed decision (passenger agents). 
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III. Orner Contentions oF THE ParTIES CONCERN- 
inc Section 15.‘? 


PMA has raised a contention concerning the relation- 
ship between labor agreements and the Shipping Act. 
Volkswagen raises a contention concerning the relation- 
ship of Sherman Act case principles to the Shipping Act. 
Each of these is discussed briefly in this section. 


A. It is unnecessary to determine that the agree- 
ment establishing the method of collecting the 
Mech Fund is part of a labor agreement. 


A major contention by PMA is that the Commission does 
not have jurisdiction of the agreement establishing the 
method of collecting the Mech Fund because it is a part 
of a collective bargaining agreement; that there is a funda- 
mental national policy that the Commission may not [33] 
butt in to the process of collective bargaining. It is unneces- 
sary that the Commission determine whether the subject 
agreement is or is not part of a labor agreement. Under 
the Act the Commission is empowered and directed by 
Congress to deal with those agreements that come within 


*? Volkswagen in its briefs has advanced a contention not pre- 
viously made either in the courts or during the hearing herein to the 
effect that the “liner” or “common carrier” interests dominate PMA, 
particularly in its actions with regard to the Mech Fund assessment; 
that by reason of the liner dominated interests, PMA “whether 
acting through its Board of Directors or through its membership 
meeting, would have at heart primarily the interests of the liners” 
to the particular detriment of Volkswagen a user of chartered vessels. 
Without commenting on the significance of this contention, it is 
found that there is no substantial evidence in the record to support 
Volkswagen’s contention. 
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the purview of the Act.** To make a determination that 
the Agreement is either within or without section 15, the 
Commission looks to the standards set forth in Section 15.** 
The fact that the agreement (or the parties) may also come 
within the scope of another statute does not deprive this 
Commission of jurisdiction.*® It is in accordance with 
these precepts which have been announced by the Com- 
mission in no uncertain terms ** that this proceeding has 
been decided. 


B. Sherman Act prohibitions and their effect on 
the instant proceeding. 


Volkswagen contends that the agreement here involved 
is within the purview of Section 15 because it is one ‘‘fixing 
or regulating rates’’, or ‘‘controlling, regulating, prevent- 
ing or destroying competition.’”’? Volkswagen arrives at 
this conclusion by stating among other things that under 
the antitrust laws ‘‘it is well established that any collective 
action among competitors having a direct impact on prices 


43 See Far East Conference v. U. S. 342 U. S. 570 (1952), 
U. S. Navigation Co. v. Cunard S.S. Co., 284 U. S. 474. Note: 
Sec. 22 of the Act provides that any person may file with the Com- 
mission a complaint setting forth a “violation of this Act... (em- 
phasis supplied). Further in the same section the Commission on 
its own motion is given authority to “investigate any violation of 
this Act.” 


44 See footnote 46. 
43Cf. D. J. Roach Inc. v. Albany Port District, et al., 5 F.M.B. 
333, 334 (1957). 
46 Cf. Alcoa Steamship Co. v. Cia Anonima Venezolana de Nave- 
gacion, et al. 7 FMC 345, 364 where the Commission stated, 
This proceeding lies under Section 15 of the Shipping Act of 
1916. This section sets out the standards for approval or dis- 
approval of agreements filed according to its terms. We here 
apply those standards and no others. We are not concerned 
here with any promotional provision of the laws. . . 
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is prohibited.”’ ‘7 [34] There appears to be no doubt that 
the Mech Fund created for each participant a new business 
expense. How each participant intended to, or did handle 
that expense is not shown. There is n+ substantial evidence 
of any agreement or collective action among the PMA 
members in that regard.** It may be as Volkswagen states 
that each participant was required ‘‘by necessity’? to pass 
the charge on to the customer. If so, then the charge could 
have been passed on in full, or in a greater or lesser amount. 
The participant was free to absorb any of the assessment 
or not, or add a percentage thereon for profit and overhead. 
This, however, constitutes a matter of business judgment 
that each participant individually would be required to 
make. No case has been referred to that declares this type 
of business action is violative of the anti-trust laws. In 
any event, in light of the fact that it has been found that 
the Mech Fund agreement is not required by Section 15 
to be filed, and that as found hereafter Respondents have 
not been shown to have violated Sections 16 and 17 of the 
Act, it is considered unnecessary in this proceeding to 
determine whether the actions of Respondents and other 
PMA members are prohibited under the anti-trust laws. 


IV. THE MEASUREMENT TONNAGE ASSESSMENT IN- 
CLUDED BY RESPONDENTS IN ITS STEVEDORING 
RATE DOES NOT DISCRIMINATE AGAINST AUTO- 
MOBILES IN VIOLATION OF Secrion 16 oF THE 
Act. 


In its opening brief Volkswagen makes the following 
statement: 


‘7 The cases cited by Volkswagen stand for the proposition that 
an agreement or concerted action “designed to affect prices” con- 
stitutes a violation. See U. S. v. Gasoline Retailers Ass'n, Inc., 285 
F 2d 688, 691 (7 CA 1961). 


‘8 Except possibly as to the group that held the conversation 
about the inability to absorb the automobile assessment. 
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We do not claim that the measurement formula 
“‘regardless of how manifested’’ subjects Volks- 
wagen automobiles to ‘‘prejudice or disadvantage”’ as 
compared to other automobiles, and we admit that 
there is no other cargo classification in competi- 
tion with automobiles. 


Under decisions of predecessor agencies of the 
Federal Maritime Commission in such cases, sec- 
tion 16 of the Shipping Act, 1916 (46 U. S. C,, 
section 815), has been held inapplicable. Huber 
Mfg. Co. v. N. V. Stoomvart Maatschappij ‘‘Neder- 
land,” 4 F. M. B. 343 (1953); Paraffine Companies, 
Inc. v. American-Hawaiian S.S. Co., 1 U.S.M.C. 
628 (1936) ; Johnson Pickett Rope Co. v. Dollar S.S. 
Lines, Inc., Ltd., 1 U.S.S.B. 585 (1936). The Hear- 
ing Examiner may consider himself bound by these 
precedents. 

[35] Our only reason for invoking section 16 at 
this time, accordingly, is to preserve the issue so as 
to be able to, ask for a reconsideration of the above 
rulings if this case should reach the Commission it- 
self and also to have it available for possible judicial 
review. 


The facts and circumstances herein substantially sup- 
port Volkswagen’s admission that there is no other cargo 
classification in competition with automobiles. On the ree- 
ord as a whole it is found that the action of Respondents 
in including the Mech Fund charge in their stevedoring 
rate does not constitute undue or unreasonable preference 
or advantage within the meaning of Section 16 of the Act. 
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V. THE MEASUREMENT TONNAGE ASSESSMENT IN- 
CLUDED BY RESPONDENTS IN ITS STEVEDORING RATE 
FOR AUTOMOBILES IS NOT AN UNJUST AND UNREA- 
SONABLE PRACTICE WITHIN THE MEANING OF 
Section 17 or THE Act. 


Section 17 of the Act requires that a person subject to 
the Act ‘‘shall establish, observe, and enforce just and rea- 
sonable regulations and practices relating to or connected 
with the receiving, handling, storing, or delivering of prop- 
erty.”’ 

As stated above, neither PMA nor the agreement be- 
tween and among PMA members has been found subject 
to the Act. For that reason we do not comment on the 
justness or unjustness, reasonability or unreasonability of 
the actions of PMA or the aims and purposes of that agree- 
ment. Volkswagen is complaining about Respondents 
practice of including the Mech Fund assessment in its 
stevedoring rate. This discussion concerning Section 17, 
therefore, deals with the relationship between Respondents 
and Volkswagen. 

Prior to the establishment of the Mech Fund Volks- 
wagen negotiated its rate for discharging VW’s with Re- 
spondents on what amounts to a cost plus basis. Volks- 
wagen admittedly was aware of each item that went to 
make up the rate. Volkswagen does not contend that any 
item included in that rate or the rate charged by Respond- 
ents without the Mech Fund Charge was either unjust or 
unreasonable. Thereafter, Respondents faced with the ob- 
ligation to pay the Mech Fund assessment decided, at least 
as [36] to automobiles, to include an equal amount in the 
rate for handling automobiles. Dof:s this action by Re- 
spondents constitute an unjust ana unreasonable practice? 

There is no contention by Volkswagen or any evidence 
to show that the inclusion of the Mech Fund charge in Re- 
spondent’s rate would increase Respondent’s profits. As 
stated above, Volkswagen does not contend that Respond- 
ents profits are unjust or unreasonable. There is no doubt 


(Initial Decision of Examiner 36-37) 
654a 
Initial Decision of Benjamin A. Theeman, Examiner 


that under the circumstances here stated the Mech Fund 
assessment as included in Respondents’ rate constitutes an 
operating expense applicable to the discharge of automo- 
biles. Volkswagen does not content that the inclusion of 
an operating expense as such is either improper or unrea- 
sonable. 

Volkswagen’s complaint is addressed in effect solely to 
the amount of the assessment.*® Respondents took such ac- 
tion as was available to them to assist Volkswagen. At the 
latter’s request Respondents solicited PMA in an effort to 
have the basis for the assessment on automobiles changed 
from measurement to weight or reduced in some other 
manner. Also Respondents assisted Volkswagen when the 
latter presented their application for a change to PMA. 
PMA did not act favorably on this request. Respondents 
offered to compromise the matter by absorbing a part of 
the assessment. Volkswagen refused that offer. No case 
or law has been cited that compels Respondents under 
these circumstances to absorb the assessment or to refrain 
from attempting to collect the entire amount from its cus- 
tomer. Precedent for the latter action was well established 
with regard to the tonnage tax to which Volkswagen never 
objected even though it was set on a measurement basis. 

The evidence shows that the Mech Fund charge was in- 
cluded in the rate charged for all other foreign cars. Volks- 
wagen was not the only [37] shipper to whom the rate ap- 
plied but Volkswagen is the only shipper that has refused 
to pay the charge. There is no evidence to show that the 
other shippers considered unjust or unreasonable the Mech 
Fund charge inclusion in the rate. Also where VW’s were 
shipped by conference carrier and discharged by Respond- 
ents the conference rate was paid. That included the Mech 
Fund charge. 


49 Volkswagen’s contention that the Mech Fund charge puts the 
VW at a competitive disadvantage in relation to other compact cars 
is given little weight considering the relationship between the Mech 
Fund charge of about $2.35 to the selling price of VW’s. 
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Volkswagen claims that PMA compels the Respondents 
to impose this excessive charge for the handling of auto- 
mobiles in order that PMA may make up for deficiencies 
in revenue resulting from subsidies for coastwise lumber 
shipments, as well as, in some degree, from undue benefits 
bestowed on other cargo generally. Without commenting 
on the validity of this contention, it is significant that no 
charge of this nature is levelled against Respondents, nor 
is there any evidence to show that charges attributable to 
the handling of other cargo are attempted to be collected 
by Respondents from Volkswagen. 

Under the circumstances in this case it is evident that 
Respondents as a matter of business expediency included 
the Mech Fund contribution for automobiles in their stev- 
edoring rate. The result may be a higher rate than Volks- 
wagen may desire to pay. There is insufficient evidence, 
however, to establish that this practice was cither unjust 
or unreasonable.” 


Uxtimate Concuusions :*! 
On the record as a whole it is found: 


(1) The agreement entered into on January 10, 1961 by 
PMA members who are common carriers and other persons 
subject to the Act including [38] Respondents constitutes 
a cooperative working arrangement. It has not been shown 
that this is an agreement fixing or regulating transporta- 
tion rates or fares; giving or receiving special rates, ac- 
commodations, or other special privileges or advantages; 
controlling, regulating, preventing or destroying competi- 


50 Cf. Evans Cooperage Co. Inc. v. Board of Commissioners of 
the Port of New Orleans 6 FMB 415. Note conditions laid down 
by the Commission in Nickey Bros., Inc. v. Manila Conference 5 
FMB 467, 476. 


51 Requested findings, conclusions and contentions not discussed 
in this decision or embraced herein have been considered and are not 
justified by the record or are unnecessary for the determination of 
the issues herein. 
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.tion; pooling or apportioning earnings, losses, or traffic; 
allotting ports or restricting or otherwise regulating the 
number and character of sailings between ports; limiting 
or regulating in any way the volume or character of freight 
or passenger traffic to be carried; or dealing with ocean 
transportation. Accordingly the PMA members subject 
to the Act were not required to file a copy as provided in 
Section 15. The non-filing of a copy of said agreement did 
not and does not constitute a violation of the Act. 


(2) Respondents have not been shown to have made 
or given any undue or unreasonable preference or ad- 
vantage to any particular person, locality, or description 
of traffic, or subjected any particular person, locality or 
description of traffic to any undue or unreasonable prejudice 
or disadvantage in any respect whatsoever in violation of 
Section 16 of the Act. 


(3) Respondents have not been shown to have estab- 
lished or enforced an unjust or unreasonable practice in 
violation of Section 17 of the Act. 

For the foregoing reasons the complaint should be 
dismissed. 

Evidence in the record indicates that Respondents and 
other stevedoring contractors may have entered into an 
agreement some time after January 10, 1961 to the effect 
that the automobile Mech Fund assessment could not be 
absorbed and that it should be passed on to the customer 
in the shipping rate. Such an agreement may well be 
within the purview of Section 15. The Examiner raised 
some questions with regard to this matter but was limited 
by the scope of the complaint hearing. Volkswagen placed 
no ‘‘undue sinister implications’? on this agreement and 
did not attempt to examine into the matter fully. <Ac- 
cordingly, the matter is referred to the Commission for 
appropriate action. 

/s/ Benjamin A. Theeman 
Washington, D. C. Bengamin A. THEEMAN, 
June 4, 1964. Presiding Examiner. 
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(Same as Exhibits 5-A and 5-B printed herein at pages 
466a to 479a.) 


Appendix II, Annexed to Foregoing Initial 
Decision 


[3] Derermination as To MetHop oF ConrRIBUTION TO 
ILWU-PMA MopvernizaTion AND ImproveMENT Funp: The 
Chairman reported that the Board of Directors had previ- 
ously approved the Agreement between the PMA and 
ILWU of October 18, 1960, but had left the question of 
the method of contributions to the Fund for membership 
action. 

A Sub-Committee to recommend the method of funding 
has been working for approximately two months and re- 
ported to the Board of Directors at its meeting on January 
6, 1961. The Board of Directors after considering the 
Majority and Minority Report of the Sub-Committee voted: 
‘“‘That the collection of the Fund be based on a tonnage 
formula with all tonnage being treated equally as to rate 
for a period of six months, and during this interim further 
studies will be made on this subject.’’ 

Considerable discussion then developed concerning the 
Majority and Minority recommendations of the Committee 
and the position of the bulk carriers. 

It was regularly moved and seconded that the Majority 
recommendation of the Committee appointed to propose a 
method for collection of the Fund, calling for a tonnage 
formula with bulk cargoes at one-fifth the general cargo 
rate, be adopted, with the understanding that the method 
of collection will receive continued [4] study and be pre- 
sented to the Membership again in six months. 

The Chairman explained the three recommendations 
which had been made: 
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1. Majority Report (on which the motion is based) 
2634¢ on general cargo 
5¥2¢ on bulk 
. Minority Report 
10¢ a ton 
12¢ per manhour 


. Board of Directors 
20¢ a ton 


It was further agreed that the Board of Directors would 
examine and determine the definition of bulk cargoes. 

At this time a secret ballot was taken and the vote was 
polled as follows: 


yes 
no 
withheld 
absent 


Motion carried by a majority of the total voting strength 
of the Association Membership. 

The Chairman announced that the motion would be con- 
strued to mean that if a different method of contribution 
should be adopted 6 months hence, it would not have retro- 
active application. 


Rartrication or IUWU-PMA AGREEMENT: 


It was moved, seconded and unanimously carried by 
voice vote that the Agreement of October 18, 1960, between 
the PMA and ILWU be ratified. 
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[la] Volkswagenwerk Aktiengesellschaft (‘‘VW’’), 
complainant, hereby excepts to the following conclusions, 
findings and statements in the Initial Decision of Examiner 
Benjamin A. Theeman, dated June 4, 1964: 


1. VW excepts to the Examiner’s failure to find that 
automobiles are burdened more heavily than any other 
cargo by the assessments on the handling of cargo at Pacific 
coast ports for the Mechanization and Modernization Fund 
(the ‘‘Fund’’) of intervener, Pacific Maritime Association 
(‘‘PMA’’), which assessments respondents, Marine Ter- 
minals Corporation and Marine Terminals Corporation 
(of Los Angeles) (hereinafter referred to collectively as 
“MTC’’), seek to collect from VW.VW, in particular: 


(a) Excepts to the Examiner’s failure to find that 
PMA’s Fund assessment, compared with either the 
total cost of discharge or the total direct labor cost 
involved in discharge, has an impact on automobiles 
about ten times as great as upon average general 
cargo; 


(b) Excepts to the Examiner’s failure to find that 
reductions in the Fund assessment with respect to 
lumber and coastwise trade—bringing the assessment 
on lumber in this trade to one tenth that on general 
cargo and one hundredth that on automobiles—were 
made in order to strengthen the position of PMA 
member carriers in their competition with outsiders; 


(ce) Excepts to the Examiner’s failure to find that 
through an assessment on a measurement ton basis 
the total cost of discharge of VW’s automobiles at 
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United States Pacific coast ports is increased by 
about 26 percent, while the average increase of the 
[2a] cost of discharge of all general cargo through 
PMA’s Fund assessment amounts to only a little 
more than 2 percent; and 


(d) Excepts to the Examiner’s failure to find that 
an assessment on a measurement ton basis on auto- 
mobiles amounts to about 56 percent of the total 
direct labor cost involved in the discharge of this 
cargo while the total Fund assessments levied by 
PMA against its members represent only about 5 
percent of their total shoreside direct labor cost. 


2. VW excepts to the Examiner’s failure to find that 
the disproportionate assessment of automobiles by PMA 
for Fund purposes is without any justification. VW, in 
particular: 


(a) Excepts to the Examiner’s failure to find that 
PMA levies the Fund assessment for all types of 
cargo other than automobiles according to the man- 
ner in which such cargo happened to be manifested 
in 1959, and that as to automobiles PMA introduced 
an assessment practice different from that used for 
all other cargo, inasmuch as it provided that as- 
sessments on automobiles should be made in all cases 
on a measurement ton basis; 


(b) Excepts to the Examiner’s failure to find 
that there was not in 1959 and there is not at this 
time any uniform practice with respect to the man- 
festing of automobiles, except that automobiles were 
and are manifested and freighted in the intercoastal 
and coastwise trade consistently on a weight basis 
and except that shipments of VW’s vehicles and 
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other automobiles in the foreign trade were and are 
manifested and freighted most frequently on the 
basis of the number of units, with an additional in- 
dication of weight and, in some instances, of meas- 
urement; 


[8a] (c) Excepts to the Examiner’s failure to 
find that a measurement assessment on automobiles 
is particularly inappropriate with respect to the 
Fund, which involves stevedoring and terminal oper- 
ations, since measurement has no significant relation 
to the amount of labor required in the handling of 
automobiles ; 


(d) Excepts to the Examiner’s failure to find 
that the discharge at United States Pacific coast ports 
of automobiles in general and of VW’s automobiles in 
particular was not benefited more, and was probably 
benefited less, than the discharge of general cargo on 
the average by the concessions which the Interna- 
tional Longshoreman’s and Warchousemen’s Union 
made in return for the creation of the Fund; 


(e) Excepts to the Examiner’s failure to find 
that the economic effect of PMA’s attempted meas- 
urement ton assessment on automobiles is to burden 
the stevedoring and terminal handling of automo- 
biles with substantial expenses which actually relate 
to the stevedoring and terminal handling of other 
types of cargo; and 


(f) Excepts to the Examiner’s statements that 
(1) the charges for stevedoring of automobiles were 
on a measurement ton basis, (ii) tonnage membership 
dues to PMA were reported and paid on that basis 
and (iii) precedent for collecting the Fund assess- 
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ment from VW on a measurement basis was well 
established by the tonnage membership dues. 


3. VW (a) excepts to the Examiner’s failure to find 
that through the Fund assessment on automobiles, PMA 
imposed on automobiles in general and on VW’s auto- 
mobiles in particular a charge which could not be absorbed 
by MTC and (b) excepts to the Examiner’s statement that 
there is no substantial evidence to support VW’s conten- 
[4a] tion that PMA imposed a non-absorbable charge on 
VW’s cargo. 


4. VW excepts to the Examiner’s failure to find that 
liner interests dominate over stevedoring and terminal 
operator interests both in the Board of Directors and in 


membership meetings of PMA, and that PMA acted in 
the interest of the liners with respect to the Fund assess- 
ment. VW, in particular: 


(a) Excepts to the Examiner’s failure to find 
that the by-laws of PMA provide for the election 
of twenty-one directors comprising at least thirteen 
representatives of shipping lines; 


(b) Exeepts to the Examiner’s failure to find 
that of the remaining eight members of PMA’s 
Board of Directors, four are elected through area 
membership meetings and four are representatives 
of stevedoring firms and terminal operators, the 
latter being elected with the votes also of those mem- 
bers who are both steamship operators and steve- 
doring contractors ; 


(c) Excepts to the Examiner’s failure to find that 
PMA’s by-laws further contain provisions for voting 
at membership meetings which result in a large 
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majority of the votes being held by liner interests 
and a small minority of the votes being held by 
stevedoring and terminal operator interests; 


(d) Excepts to the Examiner’s statement that 
there is no substantial evidence in the record to sup- 
port VW’s contention to the effect that the liner or 
common carrier interests dominate PMA, particu- 
larly in its actions with regard to the Fund assess- 
ment and that by reason of such domination PMA, 
whether acting through its Board of Directors or 
through membership meetings, would have at heart 
[5a] primarily the interests of the liners to the par- 
ticular detriment of VW, a user of chartered vessels: 


(e) Excepts to the Examiner’s failure to find that 
in imposing and maintaining the Fund assessment 
the liner interests dominating PMA deliberately 
shifted a burden from their own operations to VW’s 
automobiles, a cargo which predominantly uses a 
method of transportation in competition with liners, 
i.e., chartered vessels; and 


(f) Excepts to the Examiner’s statement that 
the reason why the proposal for assessment of auto- 
mobiles on a unit basis was considered unacceptable 
by PMA’s second Funding Committee was because 
of the undesirable effect it would have on the overall 
Fund program rather than because it would ad- 
versely affect liner interests. 


5. VW excepts to the Examiner’s statements that agree- 
ments effected through corporate action of PMA are not 
subject to the Shipping Act, 1916 (the ‘‘Act’’). 
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6. VW excepts to the Examiner’s conclusion, and to 
all statements of the Examiner in support of this conclu- 
sion, that the cooperative working arrangement found to 
have been made among members of PMA, including MTC, 
is not subject to section 15 of the Act. 


7. VW excepts to the Examiner’s conclusion, and to 
all statements of the Examiner in support of this conclu- 
sion, that MTC and the other members of PMA have not 
been shown to have made or given any undue or unreason- 
able preference or advantage to any particular person, 
locality or description of traffic, or subjected any particular 
person, locality or description of traffic to any undue or 
unreasonable prejudice or disadvantage in violation of 


section 16 of the Act. 


[6a] 8. VW excepts to the Examiner’s conclusion and 
to all statements of the Examiner in support of this con- 
clusion, that MTC and the other members of PMA have 
not been shown to have established, observed or enforced 
an unjust or unreasonable practice in violation of section 
17 of the Act. 


9. VW excepts to the Examiner’s statement that VW’s 
proposed Findings of Fact submitted to the Examiner 
numbered 21 (second sentence), 23, 24 (second sentence), 
26, 27, 29, 35, 37, 38, 39 and 40 and VW’s proposed Con- 
clusions of Law submitted to the Examiner numbered 3 
through 7, inclusive, are not justified by the record or are 
unnecessary for the determination of the issues herein. 
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[1] BEFoRE THE 
FEDERAL MARITIME COMMISSION 


(Same Tire] 


Marine Terminals Corporation and Marine Terminals 
Corporation (of Los Angeles), respondents in Docket No. 
1089, except to the initial decision of the Examiner, dated 
June 4, 1964, in the following respects: 


Exception No. 1: To the statement: 


‘‘As more fully discussed hereafter, Respondents 
operate terminal facilities in the respective ports and 
are clearly ‘other persons’ subject to the Act”’ 
(Initial Decision ‘‘I.D.’’, 4-5) 


Exception No, 2: To the statement: 


[2] ‘‘There is no doubt that Respondents are 
other persons subject to the Act. Respondents as 
members of PMA voted with the other members of 
PMA to approve the January 10, 1961 resolution. 
At that time they were admittedly furnishing ter- 
minal facilities to common carriers by water. At all 
times herein involved while supplying stevedoring 
services to the chartered ships of Volkswagen the 
record shows and Respondents admit they were 
supplying terminal facilities, not only to Volks- 
wagen, but also to other common carriers.’’ (I.D., 26) 
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Exception No. 3: To the statement: 


‘«Kvidence in the record indicates that Respond- 
ents and other stevedoring contractors may have 
entered into an agreement some time after January 
10, 1961 to the effect that the automobile Mech 
Fund assessment could not be absorbed and that 
it should be passed on to the customer in the ship- 
ping rate. Such an agreement may well be within 
the purview of Section 15.’”’ (I.D., 38) 


Report of the Commission 


(Filed October 13, 1965) 


[1] FEDERAL MARITIME COMMISSION 


No. 1089 


VOLKSWAGENWERK AKTIENGESELLSCHAFT 
Vv. 


Marrve TERMINALS CoRPoRATION, ET AL, 


Agreement between members of Pacific Marine Associa- 
tion, including respondents, establishing the method of 
assessing and collecting contributions to pay their obli- 
gation under an agreement with the International Long- 
shoremen’s and Warehousemen’s Union found not sub- 
ject to section 15 of the Shipping Act, 1916. 
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Respondents’ having included the assessment in its entirety 


in their rate to Volkswagen for discharging automobiles 
found not to have violated sections 16 and 17 of the Act. 


Stanley 8. Madden and Walter Herzfeld, attorneys for 
Volkswagenwerk Aktiengesellschaft, complainant. 


Bryant K. Zimmerman, attorney for Marine Terminals 
Corporation and Marine Terminals Corporation (of Los 
Angeles), respondents. 


Edward D. Ransom and Gary J. Torre, attorneys for 
Pacific Marine Association, intervener. 


By THE Commission: (John Harllee, Chairman; Ashton 
C. Barrett and James V. Day, Commissioners.) 


This proceeding arises out of a complaint filed by Volks- 
wagenwerk Aktiengesellschaft (Volkswagen or VW) in- 
volving the payment of certain charges imposed by re- 
spondents Marine Terminals Corporation and Marine 
Terminals Corporation (of Los Angeles), for services 
rendered in discharging complainant’s automobiles at re- 
spondents’ terminals in San Francisco and Los Angeles. 

Pacific Marine Association (PMA), a corporation com- 
posed of carriers, marine terminal operators and stevedore 
contractors on the Pacific Coast, which acted as collective 
bargaining unit for these groups in their negotiations with 
the International Longshoremen’s and Warehousemen’s 
Union (ILWU), intervened. Respondents are members of 
PMA. 

An Initial Decision was issued by Examiner Benjamin 
A. Theeman, exceptions and replies thereto were filed, and 
oral argument was heard. 
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[2] Facts 


Beginning in 1957 ILWU and PMA entered into a series 
of negotiations in an attempt to correct some of the ineffi- 
cient practices that were prevalent in stevedoring on the 
Pacific Coast and to allow for the introduction by employ- 
ers of labor saving devices in connection with the work of 
cargo handling. In return for this concession to manage- 
ment, the workers were to share in the savings made pos- 
sible by the reduction in wage costs. 

On August 10, 1959, PMA entered into an agreement 
with ILWU to raise a $1)4million dollar fund for the bene- 
fit of the work force. The agreement did not state how 
the sum was to be raised, but it was accumulated by PMA’s 
assessing its members on a man-hour basis. The fund, 
called ‘‘Mechanization and Modernization’’ fund (herein- 
after ‘‘Mech’’ fund) was subsequently expanded to 
$29,000,000 to be accumulated over a 514 year period by an 
agreement entered into between ILWU and PMA, subject 
to ratification by their respective memberships, on October 
18, 1960. The method of collecting the fund from the PMA 
membership was reserved to PMA. 

In January 1961, a committee of PMA studied alterna- 
tive methods of assessing members for collection of the 
‘“‘Mech’’ fund. The majority of the committee recom- 
mended that all members be assessed on a straight per- 
centage of tonnage carried with bulk cargoes assessed at 
1/5 the general cargo rate as was the practice with respect 
to the assessment of a part of the PMA dues. This de- 
termination was based upon the feeling that an assessment 
geared to ‘‘man-hours’’ would unfairly result in least 
assessing those who had profited most from new and im- 
proved cargo handling methods. A minority report recom- 
mended a combined man-hour/tonnage method of assess- 
ment, as was made with respect to PMA dues. The minor- 
ity reasoned that such a formula would not unduly favor 
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those who would save most in man-hours. At the same 
time it would not unduly penalize those who would bene- 
fit most from the elimination of restrictive work practices. 
The majority position was adopted by PMA. 

On November 15, 1961, a ‘‘Supplemental Agreement”? 
effective January 1, 1961, was executed by ILWU and PMA 
ratifying the agreement of October 18, 1960. 

[3] The tonnage formula has remained in effect since 
January 16, 1961, when payment to the fund began, al- 
though the amounts were increased in December 1961, from 
2714¢/ton to 2814¢/ton on general cargo and 514¢/ton to 
9¢/ton on bulk cargo. An additional assessment of mem- 
bers based on 15 cents per clerk-man-hour was made at 
this December meeting and was added by respondents to 
their charges against VW which bore it without protest. 

Subsequently, in July 1962, the rate of assessment on 
coastwise lumber was reduced to 5¢/ton on the theory 
that such cargo was already subjected to penalty handling 
rates of $1.00/hr. straight time and $1.50/hr. overtime. 

Volkswagen had persistently refused to pay respond- 
ents ‘‘Mech’’ fund assessments which they here found 
necessary to pass on to it in order to carry on their 
operations on a profitable basis. The vast majority of 
the carrying of Volkswagen on the Pacific Coast (75 per- 
cent) are by vessels chartered by VW, and at the 
terminals of respondents 90 percent of all autos unloaded 
are those of complainant. A common carrier carrying 
complainant’s autos, Wallenius Line, also protested and 
refused to pay the ‘‘Mech’’ fund assessments passed on to 
it. 


Respondents and other terminal operators sought to 
have the form of assessment on automobiles modified. 
PMA had required the automobile tonnage assessment to 
be based upon measurement tons, rather than weight tons, 
regardless of how manifested. There is no uniform way 
of manifesting automobiles. In the foreign trades they 
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are manifested on a unit basis on chartered ships, but 
weight and sometimes measurement is shown. On common 
carriers both weight and measurement are shown. Tar- 
iffs are on a unit basis but dependent upon measurement. 
In the coastwise trades, autos are manifested and freighted 
by weight. General cargo is assessed as manifested. This 
form of assessment increased Volkswagen’s cost of dis- 
charge some 25 percent. The tonnage portion of the dues 
of respondents on automobiles had, since 1958, been as- 
sessed on a measurement ton basis. 

[4] At the PMA meetings of January 1961, respondents 
expressed their opinion that it would be impossible for 
them to absorb the ‘‘Mech’’ fund assessments, and it ap- 
pears that the stevedore members of the PMA in general 
felt that they could not absorb the whole assessment. 
Although some stevedores indicated that it might be neces- 
sary to pass on the assessment in the stevedoring rate to 
their customers, several witnesses, both for respondents and 
PMA, testified that there was no understanding among the 
PMA members as to whether the assessment would be 
passed on to the customers or absorbed by the members 
themselves. 

The Funding Committee of PMA in February 1961, re- 
affirmed its position with respect to automobiles, and this 
was adopted by the Board of Directors in March of 1961. 

Several stevedores, including respondents, attacked 
the method of assessing automobiles as arbitrary and 
suggested a unit method of assessment. The Funding 
Committee rejected the proposal in December 1961, and 
the rejection was affirmed by PMA in March 1962. 

Respondents concede that the method of assessment 
against automobiles on a tonnage basis is unfair, as steve- 
doring of cars has always been an efficient and economical 
operation, and testimony in the record shows that there is 
little likelihood of mechanical improvement in the method 
of unloading automobiles, and auto shippers will probably 
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receive only general benefits from the fund plan, such as 
freedom from strikes or slowdown. 

Aware of Volkswagen’s dissatisfaction, respondents 
some time afterward offered Volkswagen a lower rate 
whereby respondents would absorb an amount equal to 
that if the assessment had been made on a weight ton 
basis. Volkswagen rejected this offer and stated it would 
not pay the ‘‘Mech’’ fund charge in the rate if it were 
based on a measurement ton basis. Since Volkswagen was 
satisfied with respondents’ discharging operations, Volks- 
wagen continued to use them. 

[5] Testimony indicates that stevedore members of 
PMA passed on the ‘‘Mech’’ fund assessments to common 
carrier members of PMA. The record also indicates that 
these carriers in turn absorbed the increases as it was 
stated that there was no increase in ocean freight rates due 
to the passing on to the carriers of the ‘‘Mech’’ fund as- 
sessments. 

Some terminal operators may have absorbed the as- 
sessments in whole or in part, rather than pass them on to 
shippers when the services were performed directly for 
the shippers rather than for the common carriers. There 
is no showing as to the level of rates for terminal services 
charged by PMA members either before or after the es- 
tablishment of the ‘‘Mech’’ fund. 

PMA filed a libel against respondents in the United 
States District Court for the Northern District of Cali- 
fornia, Southern Division, demanding payment of unpaid 
‘‘Mech’’ fund contributions from each respondent as a 
PMA member. By respondents’ interpleader, Volkswagen 
was made a party to the Court action. Upon Volkswagen’s 
request the Court stayed the proceedings therein, pending 
submission of the following issues to the Commission for 
determination: 


1. Whether the assessments claimed from 
[Volkswagen] are being claimed pursuant to an 
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agreement or understanding which is required to 
be filed with and approved by the Federal Mari- 
time Commission under Section 15 of the Shipping 
Act, 1916, as amended, 46 U. S. C. 814 (1961), be- 
fore it is lawful to take any action thereunder, which 
agreement has not been so filed and approved. 


9. Whether the assessments claimed from 
[Volkswagen] result in subjecting the automobile 
cargoes of [Volkswagen] to undue or unreasonable 
prejudice or disadvantage in violation of Section 
16 of the Shipping Act, 1916, as amended, 46 U.S. C. 
815 (1961). 


[6] 3. Whether the assessments claimed from 
[Volkswagen] constitute an unjust and unreason- 
able practice in violation of Section 17 of the Ship- 
ping Act, 1916, as amended, 46 U. S. C. 816 (1961). 


Thereafter Volkswagen filed the complaint in this pro- 
ceeding alleging that respondents, other PMA members and 
PMA had conspired or agreed to impose an extra charge 
on Volkswagen for terminal services in discharging VW’s 
in violation of sections 15, 16 and 17 of the Act. 


Tue ExamMiner’s DEcIsIon 


The Examiner found that respondents, as parties to car- 
loading conferences approved by the Commission and oper- 
ators of terminal facilities were ‘‘other persons’’ subject 
to the Shipping Act, 1916. He further found that the 
“Mech”? fund agreement which respondents had entered 
into with the other members of PMA, all of whom he found 
to be common carriers or ‘‘other persons’’ subject to the 
Act, was a ‘“‘cooperative working arrangement.’’ He con- 
cluded, however, that as the agreement contained no obliga- 
tion upon the members of PMA to pass the ‘‘Mech’’ fund 
assessments on to shippers, the agreement was not the type 
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of ‘‘cooperative working arrangement’’ intended to be in- 
cluded within section 15 as it did not ‘‘deal with’’ or ‘‘per- 
tain to’’ ‘‘ocean transportation’’ and was not one of ‘‘the 
same general class’’ as the six categories of agreements 
specifically enumerated in section 15.1 He therefore found 
no violation of section 15 in PMA’s failure to file its 
‘‘Mech”’ fund agreement. 

[7] The Examiner found no violation of section 16 as no 
‘prejudice or disadvantage’? to VW was shown by the 
method of assessment as all cars were assessed by the 
measurement formula. 

The Examiner found no ‘‘unreasonable practice’? under 
section 17 to exist with reference to the respondents’ han- 
dling of Volkswagens as all autos were assessed on the same 
basis, Volkswagen never objected to the portion of the dues 
which was assessed on a measurement basis, and passed on 
to it, and respondents had offered to compromise the matter 
by absorbing a part of the assessment. 


Discussion aND CoNCLUSIONS 


We have reviewed the exceptions of Volkswagen to the 
Initial Decision of the Examiner. Even if we assume all 
of the members of PMA are ‘‘other persons’’ within the 
meaning of the Shipping Act, 1916, we find nothing in the 
agreements of record in this proceeding which brings them 
within the purview of section 15. 

Although the literal language of section 15 is broad 
enough to encompass any ‘‘cooperative working arrange- 


1 These are agreements “‘fixing or regulating transportation rates 
or fares; giving or receiving special rates, accommodations, or other 
special privileges or advantages; controlling, regulating, preventing, 
or destroying competition; pooling or apportioning earnings, losses, 
or traffic; allotting ports or restricting or otherwise regulating the 
number and character of sailings between ports; limiting or regulating 
in any way the volume or character of freight or passenger traffic to 
be carried... .” 
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ment’’ entered into by persons subject to the Act, the legis- 
lative history is clear that the statute was intended by 
Congress to apply only to those agreements involving prac- 
tices which affect that competition which in the absence of 
the agreement would exist between the parties when dealing 
with the shipping or travelling public or their representa- 
tives.2 D. J. Roach Inc. v. Albany Port District et al., 5 
FMB 333, 335. 

Thus, for example, while agreements of persons subject 
to the Act to pool secretarial workers or share office space 
may literally be ‘‘cooperative working arrangements,’’ they 
are not the type of agreements which affect competition by 
the parties in vying to serve outsiders and hence are not 
[8] subject to section 15. On the other hand, agreements 
relating to the method of fixing or determining the levels 
of rates, fares, charges or commissions paid to or by ship- 
pers, passengers, forwarders, brokers, agents, etc., have 
the type of competitive relationship to bring them within 
the scope of section 15. 

As the courts have pointed out, our statute ‘‘. . . In its 
general scope and purpose, as well as its terms, ... closely 
parallels the Interstate Commerce Act; and we cannot 
escape the conclusion that Congress intended that the two 
acts, each in its own field, should have like interpretation, 
application and effect. It follows that settled construction 
in respect of the earlier act must be applied to the later 
one, unless, in particular instances, there be something 
peculiar in the questions under consideration, or dissimi- 
larity in the terms of the act relating thereto, requiring a 


2 Recommendations of the “Alexander Committee,” Proceedings 
of the Committee on the Merchant Marine and Fisheries in the 
Investigation of Shipping Combinations under H. Res. 587, p. 415, 
et seq—See also Hearings before the Special Subcommittee on 
Steamship Conferences of the Committee on Merchant Marine and 
Fisheries, on H.R. 4299, 87th Cong., Ist Ses. (1961) at page 428. 
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different conclusion.’’ United States Navigation Company, 
Inc. v. Cunard Steamship Co., Ltd., 284 U. 8. 474. 

Section 5(1) of the Interstate Commerce Act (49 
U.S. C.5) provides for jurisdiction of the ICC over ‘‘Com- 
binations and consolidations of carriers’? establishing 
‘‘Pooling, division of traffic, service, or earnings.’’ 

The courts, in construing this section, have determined 
that agreements which affect only labor-management rela- 
tions do not come within its scope. A showing has been 
required, before labor-management agreements have been 
held to be subject to the jurisdiction of the ICC, that they 
have some impact upon the competitive relationship of 
those entering into them. ‘‘Section 5(1) empowers the 
Commission to exempt pools from the prohibition of the 
statute which it determines will not unduly restrain com- 
petition and will result in better service to the public or 
economy in operation, the broad sweep of the section does 
not encompass pools whose sole concern is labor-manage- 
ment relations.’? Kennedy v. Long Island Railroad, 211 
F. Supp. 478, 489 (1962), affd. 319 F. 2d 366 (2d Cir. 1962). 

It is not contested that the membership of PMA entered 
into an agreement as to the manner of assessing its own 
membership for the collection of the ‘‘Mech’’ fund. Such 
an agreement, however, does not fall within the [9] con- 
fines of section 15 as, standing by itself, it has no impact 
upon outsiders. What must be demonstrated before a sec- 
tion 15 agreement may be said to exist is that there was an 
additional agreement by the PMA membership to pass on 
all or a portion of its assessments to the carriers and 
shippers served by the terminal operators. 

The record is devoid of evidence showing the existence 
of such an additional agreement. The record at most shows 
that some stevedores expressed the opinion that it might be 
necessary to pass on the assessment in the stevedoring rate 
to their customers. That these opinions were the basis for 
an agreement as to the manner of assessing their customers 
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is denied by statements of witnesses for both PMA and re- 
spondents. Such conclusion is further vitiated by the ac- 
tions of respondent and perhaps other terminal operators, 
who were willing to absorb a part of the assessment. 

To hold that a section 15 agreement existed on this rec- 
ord would require us to disregard explicit statements to the 
contrary as well as actions on the part of both the common 
carrier members of PMA and respondents inconsistent 
with the existence of such an agreement. We would more- 
over, be obliged to reach the anomalous result of finding an 
agreement in spite of both testimony and conduct negating 
such an agreement, and then finding that such conduct was 
a breach of the agreement. It seems much more logical 
and less contrived simply to conclude that there was no 
agreement on the part of the PMA members to pass on 
the ‘‘Mech’’ fund assessments. 

We conclude, therefore, that no violation of section 15 
has been shown. 

Volkswagen itself admits that all of the relevant case 
law requires a showing that competitive cargo has been 
preferred to sustain an allegation of a violation of section 
16. It further admits that its automobiles have not been 
subjected to ‘‘prejudice or disadvantage’’ as compared to 
other automobiles, and that ‘‘there is no other cargo classi- 
fication in competition with automobiles.’? We therefore 
uphold the Examiner in finding no violation of section 16. 

[10] Complainant’s allegation of a violation of section 
17 is that the passing on by respondents of the ‘‘Mech’’ 
fund assessment on automobiles on a measurement rather 
than a weight basis constituted an ‘‘unreasonable practice 
... relating to... the handling of property.’’ It does not 
contest the propriety of the passing on of the assessment 
to it and states that the alleged discrimination would be 
removed if the assessment were made on a weight or unit 
basis. - 
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It is true that the assessing of automobiles on a meas- 
urement basis results in an assessment ten times as great 
as would result from a weight basis, and that although 
other cargo is assessed as manifested, automobiles are al- 
ways assessed on a measurement basis. It is further true 
that although the assessment on a measurement basis for 
some general cargo items exceeds the amount computed on 
a weight basis, in no instance is the difference as great as 
on automobiles, and that as there is little likelihood of 
mechanical improvement in the method of unloading auto- 
mobiles, auto shippers will probably receive only general 
benefits from the fund plan, such as freedom from strikes 
or slowdown. 

However, as complainant admits, there is no statutory 
requirement that all users of a facility be assessed equally. 
As long as ‘‘substantial benefits’? are provided for one 
against whom a charge is levied, we will not normally de- 
clare the charge unlawful. Evans Cooperage Co., Inc. v. 
Board of Commissioners, 6 F.M.C. 415. The fact that the 
benefits may differ to some extent in both kind and degree 
is not material. An exception to the above principle might 
arise if it could be shown that the leviers of a charge 
imposed it in an unequal fashion because of a design 
deliberately to burden one of the users of its service more 
than another. 

The assessment here, however, has been levied in its 
present form because it was necessary in the business judg- 
ment of respondents to do so. The reasonableness of re- 
spondents’ activities is attested to by the additional facts 
that they have sought to change the method of ‘‘Mech’’ 
fund [11] assessment on automobiles, have offered to pass 
on only a part of the assessment, and have levied a part 
of their dues assessment against Volkswagen for several 
years upon the same measurement basis without protest. 
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We agree with the Examiner that there has been no 
showing that the assessment against Volkswagen is an 
‘‘ynreasonable practice’’ within the meaning of section 17. 

The complaint is dismissed. 


Commissioner John S. Patterson dissenting: 


Based on the record before me in this proceeding, my 
conclusions are as follows: 


1. Respondents Marine Terminals have failed to file 
immediately (a) an agreement with common carriers by 
water and other persons regulating transportation rates 
and controlling and regulating competition among each 
other and (b) any memorandum of a cooperative working 
arrangement on the aforesaid subjects in violation of See. 


15 of the Act. (Findings 1, 2, 3, 4 and 5) 


2. Respondents Marine Terminals in conjunction with 
common carriers by water and other persons indirectly have 
subjected property and persons to undue and unreasonable 
prejudice and disadvantage in violation of Sec. 16 of the 
Act. (Findings 1, 2, and 6) 


3. Respondents Marine Terminals have failed to es- 
tablish, observe, and enforce just and reasonable regula- 
tions and practices relating to or connected with the re- 
ceiving, handling, storing, or delivering of property con- 
trary to Sec. 17 of the Act. (Findings 1, 2, and 7) 

[12] As regards the conclusions stated above, the 
reasons in support of them and my dissent are advanced 
as follows: 

InrRoDUCTION 


This proceeding was initiated by a complaint by Volks- 
wagenwerk Aktiengesellschaft (VW) against Marine Ter- 
minals Corporation and Marine Terminals Corporation (of 
Los Angeles) (both referred to as ‘‘Marine Terminals’’), 
alleging that Respondents Marine Terminals were parties 
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to an agreement with certain persons identified as both 
common carriers by water and other operators of terminal 
facilities to impose an ‘‘extra charge’’ for terminal facili- 
ties, including stevedoring and other terminal services. The 
‘‘extra charge’’ was for the purpose of collecting ‘‘an 
assessment’’ imposed on Respondents by Pacific Maritime 
Association, of which Respondents are members, for con- 
tributions pursuant to a Supplemental Agreement on Mod- 
ernization and Mechanization as hereinafter described. 

The agreement to collect the extra charge was claimed 
to be subject to See. 15 of the Shipping Act, 1916 (Act), 
providing: 


“‘That every common carrier by water, or other 
person subject to this Act, shall file immediately 
with the Commission a true copy, or, if oral, a true 
and complete memorandum, of every agreement with 
another such carrier or other person subject to this 
Act, or modification or cancellation thereof, to which 
it may be a party or conform in whole or in part, 
fixing or regulating transportation rates or fares; 
.-. controlling, regulating, preventing, or destroying 
competition; . . . or in any manner providing for 
an exclusive, preferential, or cooperative working 
arrangement. The term ‘agreement’ in this section 
includes understandings, conferences, and other ar- 
rangements.’’ 


Even after the agreement is filed pursuant to the first 
paragraph of Sec. 15, it is further claimed it may not be 
approved [13] pursuant to the second paragraph of Seé. 
15 because the agreement is ‘‘unjustly discriminating and 
unfair as between shippers and importers, operates to the 
detriment of the commerce of the United States, is contrary 
to the public interest,’ (Complaint, VI), ‘‘subjects com- 
plainant and its automobile cargoes to undue and unrea- 
sonable prejudice and disadvantage’? (Complaint, VII), 
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and ‘‘by establishing regulations and practices which are 
not just and reasonable’? (Complaint, X. (5)), is contrary 
to law in violation of Sees. 15, 16, and 17 of the Act. 

The complaint originated in response to an order of 
November 29, 1962, by the District Court for the Northern 
District of California, Southern Division, No. 28599 in 
Admiralty, granting a motion for a ‘‘Stay of Proceedings”’ 
on a libel petition on condition that there be a ‘‘submis- 
sion to the Federal Maritime Commission and final deter- 
mination by it, or by a court of last resort upon appeal 
from such Commission action’? of the following issues: 


‘<1, Whether the assessments claimed from re- 
spondent impleaded are being claimed pursuant to an 
agreement or understanding which is required to be 
filed with and approved by the Federal Maritime 
Commission under Section 15 of the Shipping Act, 
1916, as amended, 46 U. S. C. 814 (1961), before 
it is lawful to take any action thereunder, which 
agreement has not been so filed and approved. 


‘62. Whether the assessments claimed from re- 
spondent impleaded result in subjecting the automo- 
bile cargoes of respondent impleaded to undue or 
unreasonable prejudice or disadvantage in violation 
of Section 16 of the Shipping Act, 1916, as amended, 
46 U.S. C. 815 (1961). 


‘<3, Whether the assessments claimed from re- 
spondent impleaded constitute an unjust and unrea- 
sonable practice in violation of Section 17 of the 
Shipping Act, 1916, as amended, 46 U. S. C. 816 
(1961).”’ 


[14] The Admiralty proceeding was initiated by the 
Pacific Maritime Association as a Libelant against Marine 
Terminals as one of the Respondents for refusal to pay 
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$67,004.27 assessments of contributions to a Mechaniza- 
tion and Modernization Fund created pursuant to the Sup- 
plemental Modernization Agreement. Marine Terminals 
petitioned to implead Volkswagen, stating the reason Ma- 
rine Terminals had not made the assessed contributions was 
that VW contends that assessments under the Supplemental 
Agreement and Modernization and Mechanization ‘‘are un- 
lawful and that neither libelant nor respondents can law- 
fully collect assessments pursuant to said Agreement’’. 
VW was impleaded and thereafter filed its complaint with 
us. 

Pacific Maritime Association (PMA), which describes 
itself as ‘‘a non-profit association existing under the laws 
of the State of California’’, filed a petition to intervene 
in opposition to the complaint. The petition was granted. 

The majority has dismissed the complaint and decided 
the Examiner should be upheld in finding no violation of 
Secs. 16 and 17 of the Act. 

My dissent to the dismissal is set forth in the following 
facts, findings, and discussion in support of the findings 
and conclusions. 

Facrs 


Because the content of facts as stated in the majority 
report are considered to be too meager a basis for de- 
cision, it is deemed essential to expand the scope of facts 
by advancing from the record before me the following 
29 adequate statements [15] of fact upon which my findings 
and ultimate conclusions are grounded. 


1. Complainant VW is a shipper of automobiles from 
the Federal Republic of Germany through United States 
Pacific Coast ports. Automobiles are shipped on both 
chartered ships in private carriage and on ‘‘liners’’ which 
are the same as common carriage. The number of VW 
automobiles imported through Pacific Coast ports during 
1961 and 1962 were as follows: 
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Common Carrier Private Carrier 
(Liners) (Charter) 


1961 9,363 29,111 


1962 13,672 28,296 
(Ex. 52) 


2. Respondents Marine Terminals are in the business of 
furnishing ship loading and unloading and storage ac- 
tivities in their terminal facilities located at San Fran- 
cisco and Long Beach, California (Tr., 202-206) Facili- 
ties are available and furnished to both common and pri- 
vate carriers (Tr., 203-204), but about 90% of Respondents’ 
work is in connection with common carriers. (Tr., 236) 
Marine Terminals have provided facilities for VW since 


1954 at both San Francisco and Long Beach. (Tr., 203- 
204) 


3. a. Marine Terminals furnish the following to VW 
in connection with both common and private carrier by 
water shipments: 


(1) unlashing and unchecking cars; 


(2) removal of cars from ship to pier by means 
of a patent bridle device to pick up vehicles from 
the hold; 


[16] (3) removal from shipside to storage area 
by means of tractors which push or pull, using spe- 
cial hooks, vehicles to the point of rest in the storage 
area; (Tr., 229-231) 


(4) guard service, cleaning, lighting, heating, and 
maintenance of the terminal area; (Tr., 251-252) 


(5) fenced-in storage areas where vehicles are 
surveyed, sorted into dealer lots, and made avail- 
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able for inland transportation by trucks. (Tr., 207, 
231) 
(Exh. 51) 


The unloading services are performed by groups of 
laborers called ‘‘gangs’’ composed of ILWU members work- 
ing both aboard the ship and on terminal property. (Tr., 
207-208, 211) The men working on the docks are called 
the ‘‘dock gangs’’. They haul automobiles from the ship’s 
side and sort the automobiles. The gangs working ex- 
clusively aboard the ships perform what is called the 
“function of the ship’. (Tr., 206-207). Marine Ter- 
minals charged VW $10.45 per vehicle for the above serv- 
ices, regardless of model, size, or weight, during the period 
covered by the record. (Tr., 205, 207, 210, 214, 279) 


b. A typical ‘“‘work order’’ called for the following 
to be covered by charges: 


“*(1) Opening and closing of hatches, rigging and 
unrigging, opening of cardeck hatches. 
‘¢(2) Unlashing and unchocking of cars (Hercules 


round-lashings not to be cut but to be collected on 
board for further use). 


“*(3) Waiting time of 30 minutes or less whether 
in stevedores’ control or not, but breakdown of ship’s 
gear excepted. 


[17] ‘‘(4) Travel-time and transportation of long- 
shoremen and equipment to and from vessel. 


‘*(5) Supply of discharging gear in accordance 
with Volkswagenwerk instructions. 


“*(6) 10 days free storage. 


“*(7) The stevedores will provide all necessary 
stevedoring labor including winchmen, hatch tenders, 
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tractor operators, also foremen and such other steve- 
dore supervision as is needed for the proper and 
efficient conduct of work. 


‘*(8) Checking, clerking and supercargo. 


‘¢(9) Public liability and property damage in- 
surance, including third party risk, in respect of 
injuries arising from stevedoring operations, also 
taxes and Pacific Maritime Association assessments. 


‘*(10) For handling cars from ship’s tackle to 
place of rest $6,—per car are to be collected from 
consignees and credited to vessel within the dis- 
bursements account. 


‘*REMARKES: 


Wharfage on cars at $3,—per 2,000 lbs for un- 
crated cars to be for consignees’ account.”’ 
(Exh. 51) 


4. a. Marine Terminals is a member of PMA, inter- 
venor herein, an association incorporated June 3, 1949, 
composed of members meeting the following qualifications 
as shown in its By-Laws as amended to April 1960 (Exh. 3), 
Article IV, Section 1: 


‘‘Section 1. Any firm, person, association or cor- 
poration engaged in the business of carrying pas- 
sengers or cargo by water to or from any port on 
the Pacific Coast of the United States (except Alas- 
kan ports), or any agent of any such firm, person, 
association or corporation, and any firm, person, 
association or corporation employing longshoremen 
or other shoreside employees in operations at docks 
or marine terminals at any such port and any as- 
sociation or corporation composed of employers of 
such longshoremen or other shoreside employees 


(Report of Commission 17-18) 
685a 
Report of the Commission 


shall be eligible for membership in this corpora- 
tion.’’ 


The record shows 116 members meeting these qualifications 
for the year 1961. (Exh. 47—‘‘Membership Roster’’) 


[18] b. Intervenor PMA includes in its membership 
several common carriers by water such as American Pres- 
ident Lines, Ltd., American Mail Line, Ltd., Matson Navi- 
gation Company, Pacific Far East Line, Inc., States Steam- 
ship Company, and United States Lines Company as Amer- 
ican-flag carriers and many foreign-flag common carriers 
by water. (Exh. 47) 


5. The corporate powers of PMA are ‘‘vested in and 
exercised, conducted and controlled by a Board of twenty- 


one (21) Directors, who need not be members of the cor- 
poration’. Art. I) Among PMA’s powers is the power 
to ‘‘levy and assess and collect ... dues or assessments . . .”? 
not in excess of a maximum rate to be fixed at a regular or 
special meeting. (Art. III, Sec. 1(e)) 


6. A Memorandum of Agreement on Mechanization and 
Modernization of October 18, 1960 (Exh. 1 sub B) between 
PMA and the ILWU provided that PMA would “‘establish 
a jointly trusteed Fund’’ (par. 38) to include specified 
amounts to be accumulated (par. 39). The purposes for 
which accumulations in the fund were to be used were 
stated (pars. 40-42). The terms of the Memorandum of 
Agreement were incorporated in a superseding ‘‘ILWU- 
PMA Supplemental Agreement on Mechanization and Mod- 
ernization’’ (Modernization Agreement) entered into as 
of the 1st day of January 1961, signed for the Union on 
November 15, 1961, by Harry Bridges and for the Associa- 
tion by J. Paul St. Sure. The Fund provisions are as 
follows: 
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“1, Amount and Rate of Accumulation. Com- 
mencing January 1, 1961, and continuing for a period 
of five and one-half years ending June 30, 1966, a 
Mechanization [19] Fund shall be established, sub- 
ject to the provisions of Section 3 of Article V 
hereof, at the rate of Six Million Five Hundred 
Thousand Dollars ($6,500,000) during the first year, 
Five Million Dollars ($5,000,000) during each of 
the next four years, and Two Million Five Hundred 
Thousand Dollars ($2,500,000) during the next suc- 
ceeding six months, for a total of but not exceeding 
Twenty-nine Million Dollars ($29,000,000).’’ (Exh. 
I, Sub C, Art. II, par. 1) 


7. The Modernization Agreement provides, with re- 
gard to contributions to raise the above amounts, ‘‘Prin- 
cipals who are Member Companies shall be responsible 
therefor to the extent the Association determines pur- 
suant to its by-laws and in its sole discretion.’’ (Id., Art. 
TI, par. 2) Member Companies are defined in Art. I as 
companies who are members of the Association and are 
subject to several specified collective bargaining agree- 
ments ‘‘respecting employment of Employees.’’? The ‘‘As- 
sociation’’ referred to is PMA. (Id., Art. I, pars. 2 and 3) 
‘‘Principals’? are member companies ‘‘who do not em- 
ploy directly Employees but who obtain stevedoring, ter- 
minal or similar related services under contracts .. .’’. 
(Id., Art. I, par. 6) ‘‘Contributions’’ are assessments re- 
quired under ‘‘arrangements adopted by the Association, 
pursuant to its by-laws ...’’. (Id., Art. I, par. 8) 


8. For the purpose of adopting arrangements to dis- 
charge the responsibility to make the assessments needed 
to raise the specified contributions, PMA appointed a com- 
mittee consisting of a representative from American Pres- 
ident Lines, Ltd. (APL), Matson Navigation Company 
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(Matson), and Pacific Far East Line, Inc. (PFEL), opera- 
tors of U. S. registered ships as ‘‘common carriers by 
water’’ as defined in the first section of the Act, [20] Hol- 
land America Line (Holland America), Union Steamship 
Company of New Zealand (Union), common carriers by 
water, and Overseas Shipping Company (Overseas) (status 
not clear in record). (Exh. 5) The committee’s report on 
work improvement fund contributions procedures consisted 
of a majority report subscribed to by the Chairman on 
behalf of APL, Union, Holland America, and Overseas, 
and a dissent by Matson and PFEL. (Exh. 5, sub A) 


a. The majority recommended an arrangement for di- 
viding the costs of the ILWU Modernization and Improve- 
ment Fund set forth in the Memorandum of Agreement with 
the ILWU of Octcber 18, 1960, whereby contributions to the 
fund are to be ‘‘based on cargo tonnage basis’’ (Exh. 5-A, 
p. 1) with an annual review by the Association to deter- 
mine the equity of the formulas as conditions change. 
(Exh. 5, Sub A, p. 1) The report states, ‘‘the committee 
recommends that the contributions to the Fund be raised 
on a cargo tonnage basis .. .’’, but the committee’s delib- 
erations ‘‘centered on three methods of contribution . . . 
(1) contributions based on straight time man-hours of each 
employer, (2) contributions based on manifested cargo ton- 
nage, (3) a combination of (1) and (2). In the text refer- 
ence is made to ‘‘the same as the present tonnage for- 
mula’’ which is ‘‘the cargo is that manifested for loading 
or discharging at Pacific Coast ports’’. (p. 5) The ‘“‘mani- 
festing’’ qualification was an essential part of the com- 
mittee’s report which was adopted by the membership. (See 
also p. 7, referring to ‘‘the proposed charge on manifested 
tonnage’’. Whatever the manifest showed was to be the 
guide.) (Note: The costs of the fund are those [21] set 
forth in Article II, par. 1, of the Modernization Agreement 
which incorporated, with revisions, the provisions of par. 
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39 of the Memorandum of Agreement of October 18, 1960. 
The former Agreement was not drafted in final form and 
signed and sealed until November 15, 1961, but was en- 
tered into ‘‘as of’? January 1, 1961. The committee re- 
port was dated January 4, 1961.) 


b. The minority reported that the formula should be 
based on a combination whereby part of the fund would 
be accumulated by tonnage assessments and part by man- 
hour assessments with a 40%-60% proportion to begin 
with, subject to correction in the light of experience. (Exh. 
5, Sub. B, 10-11) 


9. The committee’s majority report was considered 
by the Board of Directors at a meeting on January 6, 1961, 
and after ‘‘considerable discussion’’ of the committee’s 
report ‘‘it was moved and seconded that the collection of 
the Fund be based on a tonnage formula with all tonnage 
being treated equally as to rate for a period of six 
months ...’’? The Minutes show the vote on the motion 
was 12 “‘yes’’, 3 ‘‘no’”’ and 3 ‘‘withheld’’, followed by the 
notation ‘‘Motion carried’’, and were subscribed by J. A. 
Robertson, Secretary. (Exh. 2-P) 


10. The Board of Directors’ action was considered by 
the membership at a meeting on January 10, 1961. Re- 
spondents were shown as ‘‘Present’’, represented by 
Messrs. C. R. Redlich and E. G. Horsman, along with rep- 
resentatives of about 81 members (not counting names of 
members appearing more than once) and staff personnel 
including the President of PMA. The Minutes showed the 
‘‘three recommendations which had been made’’ as ex- 
plained by the Chairman: 


[22] ‘‘It was regularly moved and seconded that 
the Majority recommendation of the Committee ap- 
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pointed to propose a method for collection of the 
Fund, calling for a tonnage formula with bulk car- 
goes at one-fifth the general cargo rate, be adopted, 
with the understanding that the method of collection 
will receive continued study and be presented to 
the Membership again in six months. 


“The Chairman explained the three recommenda- 
tions which had been made: 


1. Majority Report (on which the motion is 
based) 


2634¢ on general cargo 
544¢ on bulk 


- Minority Report 
10¢ a ton 
12¢ per manhour 

. Board of Directors 
20¢ a ton 


“Tt was further agreed that the Board of Directors 
would examine and determine the definition of bulk 
cargoes.”’ 


followed by the notation that ‘‘a secret ballot was taken 
and the vote polled as follows: 


246 yes 
74 no 
21 withheld 
67 absent’’ 


‘‘Motion carried by a majority of the total voting 
strength’ of the Association Membership’’. The Agree- 
ment of October 18, 1960, between PMA and ILWU was 
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ratified unanimously. The minutes were duly subscribed 
by the Secretary. (Exh. 2-0) As of January 1, 1961, all 
cargo is to be measured for assessment purposes on ton- 
mages as shown in ships’ manifests. 


[23] 11. The record shows no challenge or question 
as to the regularity of the vote by either the directors or 
the members. The By-Laws provide that any contract 
made by PMA on behalf of its members with a union ‘‘shall 
bind the members’’ except that any member who has not 
voted or otherwise approved a commitment can relieve 
himself by resignation within seven days from the vote 
thereon. (Exh. 3, Article XI, secs. 1 and 3) The record 
shows no resignations. 


12. The Board of Directors at a meeting on January 
16, 1961, adopted a motion ‘‘that unpackaged scrap metal 

. is to be classified as a bulk cargo... effective as of 
January 16, 1961’’ and agreed ‘‘that the tonnage declara- 
tions made by companies are to be made in exactly the 
same manner as manifested and reported during the year 
1959. ..’’. This action had the effect of adding the ‘‘during 
the year 1959’’ qualification to the ‘‘as manifested’’ qual- 
ification. The minutes were duly subscribed by the Seere- 
tary. (Exh, 2-N) 


13. The Vice President and Treasurer of PMA in a 
circular letter of February 3, 1961, wrote members on the 
subject, ‘‘Cargo dues—Tonnage—Automobiles’’, after 
noting automobiles were being reported on a weight basis: 
‘<Any steamship company or contracting stevedore who has 
not been reporting and paying dues on automobiles on a 


1 Members have different numbers of votes as prescribed in 
Article VI of the By-Laws. Votes at the membership meetings 
depend upon a formula which gives effect to the volume of cargo 
handled by each member at certain ports and to the number of 
personnel employed. (Art. VI, Sec. 1.) 
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measurement basis since January 1958 should immediately 
complete a revised tonnage declaration form... Future 
reports on automobiles for PMA dues and Modernization 
and Improvement Fund purposes are to be made on a 
measurement basis’. (Exh. 36) A February 24, 1961, 
communication to [24] ‘‘committee members”’, referring 
to a February 21, 1961, meeting of members, stated: 


‘*(4) The Mechanization Fund assessment for 
autos should be on a measurement ton basis, regard- 
less of how manifested. 8 agree, none oppose.’’ 
(Exh. 44) 


As of February 21, 1961, the qualifications ‘‘as mani- 
fested’’ and ‘‘during the year 1959’? disappeared and were 
replaced by ‘‘a measurement basis’’ in regard to automo- 


biles only. 


14. The Board of Directors at its regular quarterly 
meeting on March 8, 1961, approved changes (a) in assess- 
ments for full and empty ‘‘Army conexes’”’ and (b) to 
provide that ‘‘coastwise cargo be assessed in the traditional 
manner at the rate of one-half the Work Improvement 
Fund rate for offshore and intercoastal cargo; that is, a 
single ton of coastwise cargo would pay a total of 2714¢ 
assessment, one-half at the point of loading and the other 
half at the point of discharge.’? The minutes were duly 
subscribed by the Secretary. (Exh. 2-M) 


15. As of December 18, 1961, PMA reduced the ton- 
nage assessment on lumber, logs, and automobiles to 2414¢, 
but added 4¢ for the Walking Bosses and Foremen’s Mech- 
anization Fund and an assessment of 15¢ per man-hour 
‘‘on all ship clerk hours’’. (Exh. 56, meeting 12-13-61) 


16. The minutes of the annual meeting of members 
on March 13, 1961, show unanimous ratification ‘‘of all 
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actions of the Board of Directors and Association Com- 
mittees during the year 1960’. The minutes were duly 
subseribed by the Secretary. (Exh. 2-L) The minutes 
of the meeting of members on May 14, 1962, show ‘‘that 
the Membership action of March 14, [25] 1962 [the defeat 
of the motion ratifying all action of the Board of Directors 
and Association Committees during the year 1961] be and 
hereby is rescinded and that all actions . . . during the 
year 1961 be ratified.”” The motion was carried and on 
another vote was ‘‘made unanimous’’, and the minutes 
were duly subscribed by the Secretary. (Exh. 2-G) 


17. The minutes of the Directors Meeting on July 3, 
1962, show a motion unanimously carried that ‘‘the con- 
tribution rate on all lumber moving in the coastwise trade 
shall be $.05 per ton, 214¢ of which is paid at the port of 


loading and 21¢ at the port of discharging’, The min- 
utes were duly subscribed by the Secretary. (Exh. 2-F) 


18. The minutes of the Directors Meeting on December 
12, 1962, show a motion unanimously carried ‘‘that the 
contribution rate to the Walking Boss Mechanization Fund 
be 2¢ per ton effective January 1, 1963” instead of 4¢ 
per ton as before. The minutes were duly subscribed by 
the Seeretary. (Exh. 2-D) 


19. At the annual meeting of the members of PMA 
on March 14, 1963, ‘‘all actions of the Board of Directors 
and Association Committees during the year 1962’’ were 
ratified by motion ‘‘unanimously carried’. The minutes 
were duly subscribed by the Secretary. (Exh. 2-A) 


90. The several ‘‘actions’’, resolutions, and adopted 
motions of members of PMA were acted on by those mem- 
bers providing terminal facilities and wharfage, including 
Respondents, by charges to VW and other users by seeking 
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collection from shippers and by being billed separately 
by Respondents. (Exhs. 9, [26] 23, 32) One member of 
PMA informed a PMA official that the cost of the assess- 
ment on automobiles is so much greater ‘‘as compared 
to the stevedoring cost’’ that it could never be considered 
that the cost would be absorbed. (Exh. 24) The Com- 
mittee considering the assessments itself knew shippers 
would be asked to pay in expressing a belief the measure- 
ment did ‘‘not work an inordinate hardship on the ship- 
per.’? (Exh. 27) The entire membership considered (a) 
‘the problem of collecting funds from Volkswagen due the 
Mechanization Fund’? at one of its meetings (Exh. 2H) 
and (b) a recommendation to establish ‘‘an escrow account 
for payments by stevedores on behalf of Volkswagenwerk’’. 
(Exh. 2C) 


21. a. At the meeting of the Board of Directors of 
PMA and American Flag Operators, July 3, 1962, after 
noting that companies handling Volkswagens ‘‘had made 
no contribution to the Mechanization Fund’’ (p. 5), a 
motion to approve a recommendation of the ‘‘Coast Steer- 
ing Committee’’ was unanimously carried to modify a pre- 
vious action so as ‘‘to provide that PMA counsel assist 
Marine Terminals (and other stevedoring companies han- 
dling Volkswagens) only if the action by or against Marine 
Terminals raises issues which jeopardizes the Mechaniza- 
tion Plan or other interests of the industry. ..’. (p. 6) 
(Exh, 2-F) 


b. The previous action was taken at the meeting of 
the Board of Directors, December 13, 1961, wherein ‘‘it 
was agreed that PMA will give such support and will par- 
ticipate in any legal action taken and that the matter will 
be turned over to PMA Legal Counsel’’. The support and 
action referred to [27] ‘‘the problem of collecting funds 
from Volkswagen due the Mechanization Fund’’ and a 
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request by respondents ‘‘that they be authorized to bring 
suit against Volkswagen for the monies due’”’. (Exh. 2-H, 


p. 4) 
22. The facilities used by VW were initiated by means 


of a ‘‘Stevedoring Order’’ which described the contents of 
the arriving ship and the work to be paid for. (Exh. 36) 


23. Respondents were required to prepare a ‘‘tonnage 
declaration form’’ (Reports of Tonnages) and to send it, 
together with ‘‘a check for contributions to be in the Asso- 
ciation’s hands not later than the 20th of the month follow- 
ing the month im which such cargoes are handled.’’ (Exh. 
35, item 7) The foregoing was dated January 17, 1961. 
A further instruction to members, including Respondents, 
over the signature of the Vice President & Treasurer of 
PMA on March 16, 1961, stated: ‘‘We again wish to re- 
iterate the fact that this contribution is a contractual com- 
mitment, exactly the same as welfare, pension and vacation 
contributions, and should be paid into the Association not 
later than the 20th of the month following the month in 
which such tonnages were handled’’. (Exh. 55, p. 2) 


24. Respondents, acting by their Vice President, dis- 
cussed the problem of the assessment on automobiles with 
other companies who handle them on the Pacific Coast, 
and none thought it was possible for members to absorb 
the assessment. (Tr., 239) The matter was also discussed 
at PMA meetings. (Tr., 240) It was the uniform opinion 
of the contracting stevedores with whom the Vice Presi- 
dent talked that the assessment could not [28] be absorbed 
by members when on a measurement basis. (Tr., 241) No 
agreement was reached as a result of the discussions as to 
how assessments would be collected, it was stated (Tr., 247), 
but as a result everyone subject thereto did the same thing 
by using the same measurement, but not paying the result- 
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ing assessments on Volkswagens brought in under contract 
carriage. (Tr., 209-270) After VW refused to pay the 
amount of billings representing the assessment on a meas- 
urement basis, the Respondents and members of PMA re- 
fused to pay their assessments, and so did Waterman 
Corporation of California, agents for Walleniusrederierna. 
(Exh. 9) Respondents stated they ‘‘are merely following 
out the instructions of the Board of Directors of the Pacific 
Maritime Association and therefore are considered only a 
collection agency in this matter’’ and asked for instruc- 
tions as to ‘‘what stand we can take in demanding payment 
of this assessment.’? (Exh, 9) Associated-Banning Co. 
had asked PMA officials for instructions on how to handle 
refusals to pay assessment charges (Exh. 11) after Water- 
man Corporation of California, agents for Wallenius Line, 
stated they would pay only on a unit basis as manifested 
in 1959 (Exh. 12), not on a measurement basis. Respond- 
ents discussed assessments with an official of PMA. Ina 
letter to the official, Respondents’ Vice President noted the 
official ‘‘was aware of what was behind’’ Respondents ‘‘not 
making certain payments into the plan, but nevertheless, 
you had to protect yourself by writing the letters referred 
to above’. (Exh. 13) The ‘‘letters’’ were demands for 
payment of assessments. 


[29] 25. Automobiles are assessed by a measurement 
ton measure rather than by a unit or weight measure. Com- 
parative measures are as follows: 


Weight Measurement 


Sedans 1,643 lbs = Swt.ton 7.8 cubic tons 
VW Transporters 2,193 lbs=1.1wt.ton 11.4 cubic tons* 

(Tr., 281-282) 
Other figures show: 


Sedans 1,609 lbs = .Swt.ton 8.3 cubic tons 
VW Average 2,028 lbs = 1.0 wt. ton 10.0 cubic tons 


(tons approximate) (Exh. 7) 
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(*Note: Exh. 7 shows for Transporters 2447 Ibs and 11.8 
tons and different average.) Roughly, the average assess- 
ment on Volkswagen vehicles would be about 10 times as 
as high as on a measurement tonnage basis than on a weight 
ton basis. The measure applicable to Complainant’s prop- 
erty was estimated to be at a level from 10 to 15 times 
higher than the measure for assessing other general cargo. 
(Exh. 7, p. 2, par. 6) 


26. The assessment applicable to automobiles was 
stated to increase the cost of handling by from 3314 % 
(Bxh. 25) to 35% (Exh. 9). Another estimate was that the 
increase caused by the new measure was about 22% in the 
case of sedans and 31% in the case of transporters. (Exh. 
26) Another estimate was ‘‘more than 26% in discharge 
costs’? of Volkswagens. (Exh. 7) These estimates were 
not refuted. In contrast, the estimated average increase 
in the ‘‘discharging costs’’ or ‘‘cargo handling expenses’’ 
of packaged general cargo resulting from the assessment 
[30] was 2.2%. (Exh. 7 and Exh. 26, p. 2) The measure- 
ment ton measure causes a $2.76 per vehicle charge in com- 
parison with a 28¢ per vehicle charge on a weight ton meas- 
ure. The longshore cost is $10.45 per unit. Lumber is 
assessed on a unit measure based on 1,000 board feet per 
unit at the rate of 214¢ per manifested ton. (Exh. 26, p. 
2) Unboxed automobiles are normally handled for charg- 
ing purposes between factory and distribution on a unit 
basis. (Exh. 26, p. 2) 


97. The man-hours necessarily employed in handling 
Complainant’s property, unboxed automobiles, always have 
been less than practically any other commodity. (Exh. 26) 
The mechanized handling of packaged general cargo may 
effect savings, but because of past improved handling 
methods no new practical application of mechanization 
to the discharge of unboxed automobiles is visualized. 
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(Exh. 7) Automobiles will benefit less from mechanization 
than other cargo. The average direct labor cost, without 
fringe benefits, of discharging Volkswagen vehicles was 
49¢ per measurement ton as compared with the 2714¢ 
measurement ton assessment. The assessment is 56% of 
the average direct labor cost. (Tr., 284) In 1962, 2814¢ 
was the assessment, or 58% of the average. The total 
direct longshoremen’s labor cost of all PMA members in 
1962 was $103,953,362, and total fund assessments were 
about $5,200,000 (Tr., 285, Exh. 49), or an assessment of 
5.8 of the total direct labor cost (‘‘wages’’). (Tr., 284) 


28. For Volkswagen vehicles transported in chartered 
ships, the manifests and bills of lading show the number 
of automobiles [31] and the weight in kilos. No specific 
rate or total freight is shown being noted by the endorse- 
ment ‘‘freight prepaid’’ or ‘‘freight as agreed’’. Con- 
tracts for freight are based on a rate per automobile unit. 
For the same reason, unloading charges are customarily 
on a unit basis. (Exh. 7) 

The intercoastal freight rate structure is on a weight 
basis, i.e., not measurement, and the reporting and levying 
of a tonnage assessment for automobiles is on a unit of 
2,000 Ibs. (Id., and Tr., 222-223, 288-290, 313) The Cali- 
fornia State wharfage on unboxed automobiles is based on 
a weight ton of 2,000 lbs. (Id.) Volkswagen vehicles are 
manifested for purposes of common carrier (liner) ship- 
ments on a unit basis of measure. (Id., and Exh. 12) 
Many automobile manifests show weight, but some show 
measurements also. (Tr., 323-324) 


29. Any property other than automobiles would be 
measured for assessment charges on a manifest basis even 
where the per ton charge is less. (Exhs. 7, 44) 
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Frvrves 


1. Complainant VW is a shipper of property consisting 
of automobiles on common carriers by water in foreign 
commerce and on private carriers through exportation from 
the Federal Republic of Germany (Germany) and importa- 
tion into the United States, and obtains and uses the facil- 
ities of Respondents. 


2. Respondents are persons carrying on the business 
of furnishing warehouse or other terminal facilities in 
connection with a common carrier by water and each is 
an ‘‘other person subject to this act’? as defined in the 
first section of the Act. 


[32] 3. Respondents have entered into an agreement 
with other common carriers by water and with other per- 


sons who are carrying on the business of furnishing wharf- 
age and terminal facilities in connection with common 
carriers by water that they will regulate transportation 
rates and control and regulate competition among each 
other by establishing uniform charges which Complainant 
and others must pay for unloading and storage services, 
as a part of wharfage and terminal facilities, measured by 
the tonnages of property handled. 


4. Respondents have provided for a cooperative work- 
ing arrangement by agreeing to assess themselves in ac- 
cordance with PMA directives and to pay assessments into 
the Mechanization and Modernization Fund. Assessments 
and payments are collected by charges for facilities sup- 
plied to Complainants. 


5. Neither a true copy of any agreement regulating 
transportation rates and controlling and regulating com- 
petition, nor any memorandum of the cooperative working 
arrangement has been filed with the Commission. 
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6. Respondents, in conjunction with other persons, 
members of PMA, by measuring the assessment of the 
amounts they are obligated to pay into the Mechanization 
and Modernization Fund, using a measurement ton re- 
gardless of how manifested for automobiles, but a revenue 
ton (i.e., whatever type of tonnage used to compute freight 
charges) as manifested for other cargo, and by adopting 
special rules for certain other property, indirectly subject 
the property automobiles and the particular person Com- 
plainant VW to undue and unreasonable prejudice and dis- 
advantage. 


[33] 7. Respondents’ regulations and practices re- 
lating to and connected with receiving, handling, and de- 
livering property consisting of automobiles are unjust 
and unreasonable insofar as such property is required to 
be measured differently, for the purpose of Mechanization 
and Modernization Fund assessments, from other property, 
with the result that such property bears a disproportion- 
ately high share of the cost of unloading when the assess- 
ment costs are included as part of Respondents’ charges 
for facilities and services furnished to Complainant. 


Discussion 
Introduction: 


Respondents’ Answer does not deny the status of Com- 
plainants as exporters of automobiles from Germany and 
as importers thereof into the United States, nor that Re- 
spondents are engaged in foreign commerce. (Answer, par. 
II) Respondents admit that they are in the business of 
furnishing terminal services in connection with common 
carriers by water, but deny that terminal services were 
furnished Complainant in connection with a common 
carrier by water or that the Commission has jurisdiction 
over them as terminal operators. (Answer, par. III) Re- 
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spondents admit they have included as part of their charges 
for services the amounts of assessments under the Supple- 
mental Agreement on Mechanization and Modernization. 
(Answer, par. IV) Respondents deny anything they have 
done violates any provisions of the Act (Answer, pars. V, 
VI, VII, and VIII), but admit the statements regarding 
the action in Admiralty before a United States District 
Court and deny the Commission’s jurisdiction with [34] 
respect to the matters alleged (Answer, pars. IX and X). 
The facts admitted will be accepted without further dis- 
cussion, particularly the fact that Respondents have passed 
on to Complainant in their charges and billings the agreed- 
upon assessments which produce the money for the Mech- 
anization and Improvement Fund. Wherever services are 
rendered, it is considered that such services are part of the 
total facilities furnished by Respondents. (See cases cited 
below) Herein the term facilities includes services. 


Respondents’ three major denials are: 


First, they are not persons subject to the Act, at least 
with respect to the activities involved. 


Second, no unfiled or unapproved agreements of the 
type described in Sec. 15 are involved. 


Third, they have not violated any other provisions of 
law in Sees. 16 or 17 of the Act. 


Reasoning in Support of Findings: 


Sec. 22 of the Act creates a right in ‘‘any person”’ to 
file a complaint setting forth a violation of the Act ‘“‘by 
a common carrier or other person subject to this Act.”’ 

The facts in items 4, 5, and 9 through 19 establish that 
PMA members are both common carriers by water and 
other persons and that their activities which are the subject 
of this proceeding have all been taken after following 
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correctly the procedures of their agreements of association 
and have all been duly authorized and carried out pursuant 
to such authorizations. There is no question herein as to 
unauthorized acts or agreements, [35] nor that Respond- 
ents are not fully aware of, and responsible for, each action. 


1. Persons subject to the Act. 


There is no denial of Complainant’s status as ‘‘any 
person’’, referred to in Sec. 22, but Respondents deny 
they are an ‘‘other person’’ under the first section of the 
Act because their activities are limited to the stevedoring 
of chartered ships; neither wharfage, warehouse, or ter- 
minal facilities, nor facilities in connection with a commop 
carrier by water are the subject of the proceeding; and, 
therefore, the law does not apply to them. 

The denial is not supported. The facilities furnished 
to the Complainant and furnished to the public are far 
more comprehensive than stevedoring services. Stevedor- 
ing is combined with the furnishing of all kinds of terminal 
facilities. The services range from the opening of hatches 
to towing cars to storage areas and require the furnishing 
of many kinds of equipment such as towing tractors and 
other gear. The fact that VW’s order is titled ‘‘Stevedor- 
ing Order’’ dogs not control what happens after the order 
is issued. Complainant’s order to Respondents explicitly 
refers to charges covering the supply of discharging gear, 
10 days’ free storage, public liability and property insur- 
ance, and wharfage on cars. As part of its non-stevedoring 
facilities, Respondents furnished motor-driven tractors and 
bridling devices and guard service, lighting, and cleaning 
for their storage spaces. Respondents may also be con- 
sidered as furnishing warehouse facilities to the extent 
[36] they furnished a parking lot pending collection of the 
cars by dealers even though there was no roof over, and 
walls surrounding, the cars as would be the case with a 
traditional warehouse. 
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A PMA official testified that longshoremen employed 
in terminal operations were to benefit equally with those 
involved in stevedoring work (Tr., 106-107, Exh. 5A, p. 7), 
thus admitting more extensive operations. The Commis- 
sion’s predecessors have held that persons furnishing hand 
trucks, flat top trucks, lift trucks, switch engines, and the 
labor required to operate such equipment are ‘‘other per- 
sons and the furnishing of stevedoring and terminal serv- 
ices constitutes a ‘‘facility’’. Status of Carloaders and 
Unloaders, 2 USMC 761 (1946) and Carloading at Southern 
California Ports (Agreement No. 7576), 2 USMC 784 
(1946). Where stevedoring has been combined with 
furnishing terminal facilities, the Commission has assumed 
jurisdiction and been sustained. Greater Baton Rouge 
Port Comm’n v. United States, 287 F. 2d 86 (5th Cir. 1961) 
Cert. denied, 368 U. S. 985 (1962). 

Respondents coneededly furnished terminal facilities 
in connection with other common carriers by water and 
about 90% of their business is done for common carriers. 
Of this business Respondents furnished Complainants the 
use of their facilities in connection with the common car- 
riage of some of the 9,363 vehicles in 1961 and 13,672 
vehicles in 1962, shipped through Pacific ports, and made 
its facilities available at all times to importers, regard- 
less of how the vehicles were shipped. 

[37] In California v. United States, 320 U.S. 577 (1944), 
the Supreme Court sustained jurisdiction over terminal 
operators in their relations to all carriers and shippers, 
stating (at 586): 


‘And whatever may be the limitations implied 
by the phrase ‘in connection with a common carrier 
by water’ which modifies the jurisdiction over those 
furnishing ‘wharfage, dock, warehouse, and other 
terminal facilities,’ there can be no doubt that wharf 
storage facilities provided at shipside for cargo 
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which has been unloaded from water carriers are 
subject to regulation by the Commission. * * *”’ 


Jurisdiction depends on status. Respondents’ status 
is that of an ‘‘other person’’ subject to the Act within the 
meaning of the first section, because their status is fixed 
once the connection with a common carrier is shown and 
does not shift to divest from time to time, depending on 
whether or not the warehouse or terminal facilities are 
furnished for a common carrier. Respondents’ acts in con- 
nection with common carriers—not conformity with other 
sections of the Act besides the first—fix their status or clas- 
sification. 

Findings 1 and 2 are supported. 


2. Unfiled Agreements. 


The record shows, first, there was an agreement that 
the collection of assessments for the Mechanization and 
Modernization Fund were to be made from users of mem- 
bers’ services; and, second, the subject matter of such 
agreements is covered by Sec. 15 of the Act. 

First, each Respondent as an ‘‘other person subject 
to this act’? and the members of PMA, consisting of com- 
mon carriers by water and other persons furnishing 
terminal facilities, [38] adopted motions, resolutions, and 
other actions prescribing their future conduct, and per- 
formed acts in accordance therewith. The Modernization 
Agreement to which respondents as members of PMA are 
a party expressly provides for collection of assessments 
under ‘‘arrangements adopted’”’ pursuant to the PMA by- 
laws. (Fact No. 7) Agreements under Sec. 15 include 
“‘other arrangements’’, and this is one of them. Respond- 
ents were present at meetings and voted on the necessary 
resolutions to implement the Modernization Agreement. 
By these actions, Respondents became parties to an agree- 
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ment and conformed in whole and in part with such agree- 
ments. Respondents understood and acceded to the di- 
rectives of the Board of Directors and of the PMA officers, 
guided by approved committee reports, all of which were 
duly authorized in accordance with constitution and by-law 
requirements finding on Respondents. The majority com- 
mittee report was adopted after ‘‘considerable discussion”’ 
and so was well understood. Sec. 15 explicitly makes the 
term ‘‘agreements’’ include ‘‘understandings’’. Hach 
action involved an understanding as to what was to be 
done, followed up by action. The Respondents were 
parties to all the agreements evidenced by the minutes of 
meetings and written communications from the directors 
and officers. Part of these understandings was that col- 
lection of the assessment would be from members’ cus- 
tomers. 

The majority believes the agreement as to the manner 
of assessing its own membership does not fall within Sec. 
15 because ‘‘standing by itself, it has no impact upon out- 
siders.’? It is hard to take this assertion seriously. In 
the first place [39] there is no ‘‘impact”’ test to determine 
whether an agreement falls within Sec. 15. In the second 
place this statement seems to say that assessments total- 
ling $29,000,000 have no impact upon persons who will pro- 
vide this amount of money. To make the agreement to as- 
sess stand by itself apart from how and from whom it is to 
be collected ignores significant realities. If the agreement 
to assess really stood by itself, apart from any agreement 
to collect, and had no impact on outsiders, there would 
have been no need for members, including Respondents, 
to ask for instructions or authorizations when the outsiders 
refused to pay, nor for the refusal of Respondents, other 
terminal operators, and stevedores to refuse to pay the 
assessments. If the agreement to assess truly stood ‘‘by 
itself”’, each member would be honor bound to pay, no 
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matter what happened. The claimed lack of agreement 
about collections is contradicted by the fact that everyone 
behaved as though all understood the assessment would 
be collected from outsiders such as Complainant and failed 
to pay after seeking instructions when VW refused to pay. 
The correspondence shows a general understanding that 
PMA members were only collection agents, and when ship- 
pers (‘‘outsiders’’) refused to pay, the members need not 
pay. Their own concept as agents implies agreement and 
precludes adverse interest. The collection method was 
communicated to PMA officials and was discussed at meet- 
ings, attended by most of the members, in terms which 
conveyed an understanding that all had arrangements to 
have the amounts needed collected from users of members’ 
services. The exact method each would follow [40] to col- 
lect the money may not have been discussed, but it was 
understood that all would use the same measure and obtain 
the product of its use from customers. The evidence showed 
other terminal operators had done the same thing after 
discussion on the subject. The fact that some may not 
have segregated their charges the same as Respondents 
or stated them separately on a piece of paper does not nega- 
tive the evidence and eliminate the fact of agreement to 
include the charges. Anyone who has expenses relating 
to the assessment would normally reflect his expenses by 
charges creating someone else’s costs without agreement, 
but it might not be done after deciding on the same meas- 
ure as here, nor after consultation, nor in accordance with 
instructions as to what to do if it didn’t work, nor in agree- 
ment as to how to conduct litigation if this became neces- 
sary. Recognition of the understanding was shown in the 
letter referring to the ‘‘need to protect yourself by writ- 
ing’’ letters asking for payment of overdue assessments. 
The letter preserved the appearance of rights, rather than 
made serious demands. The protection only concerned the 
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need to dissemble the fact that the customers of respondents 
were being billed for the assessments in one form or an- 
other and payment of assessments by respondents would 
not be made unless the customers paid. One of the officers 
of PMA stated the intent of all members that the obliga- 
tions to pay were a ‘“‘contractual commitment’’, but it was 
clear actual payment depended on collections. There was 
only one practical way the commitment could be imple- 
mented, and this was well understood to be through pay- 
ments by customers of respondents. 

[41] Supplementing the evidence of an agreement to 
regulate rates and competition are the actions taken to 
select counsel to enforce collection of assessments. At a 
meeting on May 14, 1962, it was ‘‘agreed that PMA will 
give such support and will participate in any legal action 
taken and that the matter will be turned over to PMA 
Legal Counsel’’. The agreement was in response to a 
request by respondents that PMA give support ‘‘on the 
Volkswagen suit”. The suit was referred to in ‘‘a com- 
munication from the Funding Committee covering the prob- 
lem of collecting funds from Volkswagen due the Mech- 
anization Fund’. The funds were not considered to be 
due from Marine Terminals. This shows clearly the un- 
derstanding of everyone that VW and other shippers, not 
the members, were to pay the money ‘‘due the Mechaniza- 
tion Fund”? and members were collecting agents. Inability 
to collect from ‘‘outsiders’’ rather than from members was 
understood to be a shared ‘‘problem’’. 

Later there must have been belated recognition of the 
perils of this action, because it involved PMA counsel in 
representing both the creditor PMA and the defaulting 
debtor member such as respondent Marine Terminals who 
refused to pay his ‘‘contract commitment’’ assessment. 
The appearance that the assessment was due from members 
was all that had to be preserved, not the real claim. There- 
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after, it was provided ‘‘that PMA counsel assist Marine 
Terminals Corporation (and other stevedoring companies 
handling Volkswagens) only if any action against Marine 
Terminals raises issues which jeopardize the Mechaniza- 
tion Plan or other interests of the industry. . .”? [42] 
PMA reserved the right to institute action against members 
still in default, by shifting to a limitation on actions. 

It is not apparent how the shift takes the curse off the 
embarrassment involved in representing adverse interests 
because jeopardizing issues could arise in a debt action. 
The evidence underlines the point that respondents and 
PMA understood they were working together in a non- 
adversary arrangement to collect money due from ‘‘out- 
siders’’? rather than from members. Normally, even 
jeopardy to the Mechanization Plan would not justify such 
an understanding where some one has failed to meet a 
“‘contract commitment’’. It took a special understanding 
to alter normal conduct. Their initial spontaneous actions 
point to common understandings and arrangements to work 
together in effecting collections from shippers in spite of 
a conflicting debtor-creditor relation between PMA and its 
members, and only their afterthoughts point to an under- 
standing that the adversity must be preserved, but only 
where the Plan was not jeopardized. Both actions were 
preceded by agreement in any event. After agreement 
there was modified conduct in recognition of the adverse 
interests and separate counsel were retained when the 
admiralty action was initiated when all other action had 
failed to make the outsider VW rather than the members 
pay up without question. 

Sec. 15 is explicit that the ‘‘term ‘agreement’ in this 
section includes understandings, conferences and other ar- 
rangements.”’’ 

[43] Respondents concede in their answer that they 
‘‘admit that they have included as part of their charges 
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for services the amounts of the assessments . . .”’ and the 
evidence supports the finding that they did so as the result 
of a common understanding, agreement, or working ar- 
rangement. 

The majority disposes of this evidence by stating the 
record is devoid of evidence showing an additional agree- 
ment. Perhaps a court will decide the evidence is not 
adequate to prove the complaint contrary to my position, 
but absence of evidence will not be the reason for rejecting 
the complaint. The Administrative Procedure Act in See. 
8(b) directs us to provide a statement of the reasons or 
basis for our conclusions. The directive is not satisfied 
by such a succinet disposal of all this evidence. The rea- 
sons or bases are thought to be supplied by stevedores’ 
opinions and explicit statements to the contrary. In my 
opinion, this evidence is overcome by other statements and 
deeds showing agreement to pass on the assessments, but, 
whatever the outcome may eventually be, the majority 
should not pretend the other evidence does not exist and 
accept such self-serving statements without also substan- 
tiating the statement and overcoming the evidence which 
complainants presented with reasons showing non-contra- 
dictory effect. The characterization of the majority posi- 
tion as ‘‘more logical and less contrived’’ does not supply 
the deficiency of reasons or basis for the ‘‘devoid of 
evidence’’ ruling. 

Second, the subject matter of the agreements is related 
to the subjects of Sec. 15. Sec. 15 requires that the subject 
[44] of agreement be related to ‘‘fixing or regulating 
transportation rates or fares; giving or receiving special 
rates, accommodations or special privileges or advantages; 
controlling, regulating, preventing, or destroying competi- 
tion . . . or in any way or in any manner providing for 
an exclusive, preferential or cooperative working arrange- 
ment.’? The subject matter of the agreements was (a) the 
measurement of the property using the terminal facilities, 


(Report of Commission 44-45) 
709a 
Report of the Commission 


in accordance with the agreed guiding regulations, and (b) 
the method of collection of the charges calculated after 
making the measurement. Both regulated or controlled 
rates and competition. 

The effect of the measurement tonnage measure and 
assessment was to create a new cost element in addition 
to pre-existing rates for terminal facilities. Respondents 
had to increase their charges to their customers to recover 
the new costs and thereby the total transportation cost of 
moving automobiles was increased. The measurement ton 
assessment on automobiles became a part of the Respond- 
ents’ rate structure. The facts showed further that all 
operators got together and decided they could not absorb 
but would pass on the assessment applicable to automo- 
biles, and PMA’s members themselves agreed to impose 
the charge. Respondents’ lawyers were under no illusion 
about everyone’s understanding or contemplation when 
they wrote with reference to the Supplemental Agreement 
between PMA and ILWU effective January 1, 1961: 


“Tt was contemplated that these assessments, 
as added stevedoring or terminal costs, could be 
added to the charges of the stevedore or terminal 
companies.”’ 


[45] The agreement on the conduct of litigation shows 
how important the method of collection was on rates. If it 
is understood respondents need not pay assessments unless 
they or PMA can collect separately, rates will be regulated 
at a lower level than if assessments are a cost of business 
which Respondents must pay as a debt whether collected 
or not. Accordingly, these agreements regulate rates, de- 
pending on which course of action is followed. Granted 
there was plenty of ambiguity in the method of collection 
to be followed as shown by the shifting positions taken, 
but the fact of change itself shows a prior understanding 
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that rates were to be regulated after each change. The 
high level of charges from the automobile measure and 
the large number of automobiles imported caused large 
sums of money to be involved. This situation created ex- 
treme pressures to prevent the ‘‘contract commitment’’ 
advice from being taken too seriously and to devise 
methods of collection which would not disrupt members’ 
rates which would occur if the assessment were truly a 
debt of the members. The alteration of normal conduct 
and temporary confusion as to the niceties of selecting 
counsel disclosed an understanding of how Respondents’ 
rates would be affected, depending on whether Respond- 
ents were debtors or PMA agents for collecting the assess- 
ment. In the former case the credit of PMA members and 
PMA power over them protected the Fund; in the latter, 
only the credit of a much larger number of shippers. 

The increase in charges constitutes a regulation of 
transportation rates, and the combined activity of Re- 
spondents [46] and other terminal contractors and steve- 
dores in agreeing to not absorb the assessment, as well as 
their activities as members of PMA, constitutes a control 
and regulation of competition. 

Confirmation of the control of competition is supplied by 
generalized business considerations. If a group of competi- 
tors agree to share a cost element such as the rental of a 
pier and terminal area and then allocate the rent after a 
collectively made decision to named customers or specified 
types of property, instead of allowing actual use to govern 
the allocation, they thereby distort the normal forces of the 
market by their agreement to allocate, which is the equiv- 
alent of control. 

The fact that the increased charges may have applied 
only to non-common carriage is not material, because the 
common carrier test applies to fixing the status of persons 
defined in the first section of the Act and does not exclude 
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activities and property from the law’s protection. The fact 
that the combined activities resulted in an understanding to 
collect by passing on assessments in the form of higher 
transportation charges and to make them apply to property 
transported in non-common carrier service does not absolve 
the actor once he is classified as an ‘‘other person’’. Val- 
idating absolution would make identical activity in relation 
to identical property have different consequences under the 
law, depending on the status of the ship carrying the prop- 
erty before it reaches the Respondent. Under the first sec- 
tion, the status of Respondent is fixed [47] by his acts before 
the ship reaches the terminal facilities. Legal conclusions 
involving Secs. 15 or 16 must be based on status ascertained 
before the actions complained of, not on common carrier vs. 
non-common carrier refinements ascertained afterwards. 

The majority seeks to avoid the consequences of reason- 
ing by referring to the ‘‘literal language of section 15’’ rel- 
ative to a ‘‘cooperative working arrangement’’ and stating 
the terms of Sec. 15 were qualified by Congress by means 
of legislative history ‘‘to apply only to those arrangements’’ 
which affect ‘‘competition’’. The terms are also thought to 
be qualified by associating them with agreements to pool 
secretarial workers or to share office space and agreements 
which affect only labor-management relations. The latter 
was interpreted by a court not to be covered by a provision 
of the Interstate Commerce Act relating to combinations 
and consolidations of land carriers. 

Sec. 15 is sufficiently explicit and need not be compared 
with unrelated laws or interpreted to limit the subject to 
cooperative working arrangements and ‘‘competition’’ in 
disregard of other provisions in Sec. 15. My decision is also 
based on the other terms and on the understandings and 
arrangements, cooperative or otherwise, relative thereto. 
Far from finding the record ‘‘devoid of evidence showing 
the existence of such an additional agreement’’ to pass on 
assessment expenses, I find the record amply supplied with 
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evidence on such an agreement and its relation to the sub- 
jects referred to in the first paragraph of See. 15. 

[48] Finding No. 3 is supported. 

The acts of Respondents and others following their 
agreements to assess themselves in response to the adoption 
of the PMA resolutions and motions and the issue of PMA 
directives consisting of using the measurement tonnage 
measure on automobiles and collecting the amounts found 
to be due by passing on the necessary expenses equally 
constitute a cooperative working arrangement. Respond- 
ents and other PMA members all worked together in doing 
the same thing pursuant to their prior arrangements. Con- 
tributions are referred to in the By-Laws as being re- 
quired under ‘‘arrangements’’ of PMA. Everyone ‘‘con- 
templated’’ doing the same thing. The same reasoning 
applies here to support the finding as was applied to the 
preceding part of Sec. 15. 

Additionally, when VW refused to pay on billings in- 
cluding the assessment, the Respondents and other PMA 
members affected thereby refused to pay assessments. 
Wallenius Line, a common carrier but not shown as a 
member, also refused to pay. (Tr., 324) This action con- 
stitutes evidence of an understanding and a cooperative 
working arangement (a) to charge persons such as Com- 
plainants for the amount of assessments and (b) to relate 
the payment of the assessment directly to the Respondents’ 
ability to collect the charge pursuant to the arrangement. 
If the amount could not be collected, the assessment would 
not be paid. 

Under almost identical ‘‘cooperative working arrange- 
ment”’ language of Sec. 412 of the Federal Aviation Act, 
1958 (49 [49] U.S. C. § 1382), the Civil Aeronautics Board 
held that the establishment of an employer collective bar- 
gaining association of carriers was a cooperative working 
arrangement which had to be filed. Airlines Negotiating 
Conference Agreements, 8 CAB 354 (1947). 

Finding No. 4 is supported. 
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The obligation to file has been established above. The 
records of this office confirm that none of the agreements 
found herein to exist have been filed. A finding that the 
agreements and memorandums of arrangements have not 
been filed is thus supported without the need for further 
proof. 

Finding No. 5 is supported. 


3. Other provisions of law have been violated. 


Sec. 16 of the Act makes it unlawful for any other person 
subject to the Act either alone or in conjunction with any 
other person, either directly or indirectly, to give any 
preference or advantage to any description of traffic in 
any respect whatsoever or to subject any description of 
traffic to any undue or unreasonable prejudice or disadvan- 
tage in any respect whatsoever. A violation of Sec. 16 is 
complained of. 

Two facts stand out in relation to preference, prejudice, 
or disadvantage: 

First, the charges by Respondents to meet PMA assess- 
ments where automobiles are handled were measured by 
the measurement ton, regardless of how manifested, and 
no other property was measured by such a rule. Other 
property was measured according to the way it had been 
manifested in 1959. The use of the [50] measurement ton 
measure required a change from both earlier methods and 
from current practices in regard to automobiles, in com- 
parison with measure of all other property for assess- 
ments as freighted or manifested. The measure depended 
on how freight charges were determined, except for auto- 
mobiles. The Vice President, before February 21, 1961, 
when the ‘‘measurement’’ measure for automobile assess- 
ments officially went into effect, had claimed such a measure 
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rather than a tonnage measure had applied all along, at 
least since January 1958, but his claims never were adopted 
officially by PMA. All we have before February 21, 1961, 
is his personal assertion of what PMA should be doing 
rather than what PMA actually did. Somewhat incon- 
sistently with the claim, letters regarding declaration forms 
refer only to ‘‘tonnages’’ in January and March 1961. 

Second, the effect of the change in measurement and the 
different treatment was to make the traffic described as 
automobiles bear a substantially higher assessment charge: 
(a) about 10 times higher than if measured on a weight 
basis as shown in many manifests and as other cargo is 
measured, (b) from 22% to 35% higher in terms of un- 
loading costs than other traffic described as packaged gen- 
eral cargo which bore a 2.2% increase as a result of the 
assessments, and (c) about 10 to 15 times higher than other 
general cargo. 

Where exceptions were made for other descriptions of 
traffic, the charges were always lower: (a) lumber was 
measured on a unit basis for assessment charges, but auto- 
mobiles were not, even though manifested in some cases on 
a unit basis and [51] there was a normal method of measur- 
ing other handling costs on a unit basis, and (b) Army 
property and coastwise cargoes received concessions. 

All the concessions applied to property in domestic 
transportation, but the increased charges applied to auto- 
mobiles imported from foreign countries. 

Unboxed automobiles were shown generally to require 
less man-hours handling per unit than practically any 
other commodity, yet automobiles still paid more. 

There is no explanation in the record to show why the 
different measurement method was applied to Complain- 
ant’s property. The method was shown to deviate from 
measurement practices on the coast for other purposes. 

The result of the measurement ton measure is that, in 
the words of at least two stevedoring companies, it is ‘‘not 
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based on practical considerations and has no comparison 
to other commodity assessments.’’ (Exhs. 24 and 25) Still 
another stevedore referred to the measure as ‘‘discrimina- 
tory and is contradictory to over-all basis of assessing 
weights or measurement as freighted’’, ie., as manifested. 
(Exh. 23) Other evidence showed that ever since Volks- 
wagens were first shipped to the Pacifie Coast in 1954, 
“‘they have been freighted on a unit basis, or on lumpsum 
FIO or time charter’’ and not only freight but terminal 
facilities have always been computed and paid at so much 
per unit. (Exh. 26) Another stevedore referred to state- 
ments that ‘‘establish the inequity of the effect of the 
present assessment to these vehicles on a measurement 
[52] ton basis ... disregarding entirely the basis on which 
these vehicles are freighted, as well as the basis on which 
all stevedores on the Pacific Coast handle their contracts’’. 
(Exh. 16) In other words, established trade measurement 
practices have been disregarded in this one instance for 
no apparent reason and followed in the case of all other 
property. This action creates an unreasonable prejudice. 

The result of the shift to measurement tons for auto- 
mobiles made the increase applicable to property where 
‘the man-hours necessarily employed in their handling 
always have been less than practically any other com- 
modity’’. This was said to accentuate the percentage 
disparity in the cost increase. Others refer to the ‘‘undue 
burden on this one commodity’. (e.g., Exh. 18) Such 
effect creates an unreasonable disadvantage. 

There was not in 1959 nor at this time any uniform 
practice in manifesting automobiles any more than there 
was in 1959 with respect to other property, except that in 
the coastal trade automobiles are manifested and freighted 
on a weight basis and common carrier shipments of Volks- 
wagens were and are most frequently manifested and 
freighted on a unit basis, although weights and measures 
may be shown. The treatment of automobiles cannot be 
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justified on the basis of any uniform traditional trade 
practice of using a measurement ton measure. This action 
creates a preference for other property and a prejudice 
to automobiles. 

Because of the difference in the method used to measure 
Complainant’s property, both in relation to other services 
for [53] automobiles and to other descriptions of traffic, and 
the resulting high increase in the economic effect caused 
by the departure from the usual measures, it is concluded 
that there has been preference and advantage to traffic 
other than Complainant’s property and disadvantage and 
prejudice to Complainant’s property. The actions have 
been indirect because the method used was to adopt the 
measure enforced by PMA in cooperative arrangement with 
other members. 

Precedents of this agency have added to Sec. 16 the 
requirement of a showing that competitors have been meted 
out different treatment before undue prejudice in violation 
of See. 16 may be proven, Afghan-American Trading Co. 
v. Isbrandisen Co., 3 FMB 622 (1951) and Huber Mfg. Co. 
v. N. V. Stoomvaart Maatschappij ‘‘Nederland’’ et al, 4, 
FMB 343 (1953), but others have held Sec. 16 was violated 
without any proof of disadvantage among competitors, 
Absorption or Equalization on Explosives, 6 FMB 138 
(1960), Swift & Co. et al, v. Gulf and South Atl. Havana 
Conf., 6 FMB 215 (1961), affirmed: Swift & Company v. 
Federal Maritime Commission, 306 F. 2d 277 (U.S.C.A., 
D.C. 1962). In New York Foreign Frgt. F. & B. v. Federal 
Maritime Com’n, 337 F. 2d 289 (USCA 2d 1964) at p. 299 
the Court held that the charge ‘‘. .. of widely varying 
amounts, for no apparent reason, suffices to establish dis- 
crimination in violation of Section 16 (First).’? The Court 
was referring to charging shippers disguised markups 
and was validating a rule which prevented a practice that 
was alleged to violate Sec. 16 unless prevented by rule. 
The Court distinguished the cases involving ‘‘transpor- 


(Report of Commission 54-55) 
717a 
Report of the Commission 


tation [54] or wharfage charges . . . dependent on the 
particular comodity involved ...’’ where the fees for 
shipping bananas would bear no relation to the fees levied 
for heavy industrial equipment, and where proof of a viola- 
tion would require a showing of competitive relationship. 
The Court continued by stating the fact that the widely 
varying amounts covered substantially identical services 
and ‘‘... seems to us to be prima facie discriminatory in 
a regulated industry.’’? (Id.) This statement means the 
action itself violates the law without proof of a competitive 
relation to anyone else. The present facts do not concern 
a comparison of services and related versus unrelated 
charges for the services, but concern a cost of doing busi- 
ness in the form of an assessment which is like a tax. Never- 
theless, a requirement of a competitive relationship is 
excludable as a prerequisite to proof of a violation because 
the measure of respondents’ charges is equally unrelated 
by apparent reason to what the charge is for, just as widely 
varying charges are unrelated to services that are sub- 
stantially the same. The statements of the Court about the 
sufficiency of variations unsupported by reasons and lack 
of need for competition as proof to establish violation of 
Sec. 16 (First) are thus pertinent and applicable. A find- 
ing of undue prejudice or disadvange under Sec. 16 should 
not be made to depend on competition, but may exist in 
relation to other kinds of property where it is shown they 
should be treated alike, absent contrary reasons. The 
existence of competitive shippers may affect the amount of 
reparation due, but not liability under Sec. 16. 

[55] Finding No. 6 is supported. 

Sec. 17 of the Act requires every other person to observe 
just and reasonable regulations and practices relating to 
the receiving, handling, storing and delivering of property. 
Sec. 17 singles out certain acts of discrimination against 
property and authorizes the Commission to prescribe just 
and reasonable practices. Sec. 17 concerns practices in 
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connection with property, no matter how it is transported, 
whether by common carrier or otherwise. 

Respondents have established, observed, and enforced, 
relative to the receiving, handling, storing, or delivering 
of property, in the discharge of obligations as a PMA mem- 
ber, the following regulations and practices: 


a. adoption of a method of measuring such prop- 
erty to obtain money to meet payments to the Fund; 


b. acceptance of the obligation to make, and 
making, monthly payments to PMA in accordance 
with the agreed measure; and, 


ce. inclusion in their charges for terminal facili- 
ties of the amount due by application of the agreed 
measure. 


It has been held that practices which result in the assess- 
ment of charges against persons not directly benefited by 
services rendered are an unjust and unreasonable practice 
within the meaning of See. 17. Terminal Rate Structure— 
Pacific Northwest Ports, 5 FMB 53 at 55 (1956). In that 
proceeding only book entries were involved. <A cost alloca- 
tion accomplished by actual charges against persons not 
directly benefited, as [56] where automobiles have lower 
handling charges than other cargo and receive less benefit 
than other general cargo on the average from the arrange- 

ment with ILWU, is equally if not more a ‘‘practice’’ than 
book entries. Our predecessor stated in the Terminal Rate 
Structure case (supra) at p. 56, ‘‘the terminals may not 
recover, through a service charge, deficiencies in revenue 
attributable to a totally different operation’’. Respondents 
have followed PMA directives by imposing charges result- 
ing from the automobile measure to make up for deficiencies 
in assessments and contributions to the Fund resulting 
from lower assessments on coastwise trade, lumber, certain 
Army property, and to some extent the lower assessment 
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on all other property. Complainant’s property is made 
responsible for bearing 10 times higher charges than other 
property and 20 times higher than that in the coastwise 
trade. The difference in treatment between Complainant 
and all others resulting in this expensive result is also an 
wnjust regulation. 

The Respondents’ practice may not be looked at only 
in relation to one item of property, i.e., automobiles, but 
must be viewed as part of the complex of practices of which 
it is a part and comparisons and evaluations made as to 
the reasonableness of the entire system of cost measure- 
ment and allocation. The majority avoids this task of pass- 
ing on reasonableness of the measure on the ground that 
(a) ‘‘there is no statutory requirement’? of equality and 
(b) ‘‘it was necessary in the business judgment of respond- 
ents.’’ Neither is there any statutory requirement of in- 
equality and Evans Cooperage Co., [57] Inc. v. Board of 
Commissioners, 6 FMC 415 (1961), does not hold that 
charges may be differentiated without reason so as to bur- 
den one person or class of property 10 times more than 
others where ‘‘the record contains no basis upon which a 
reasonable allocation of costs could be made’’. In the 
Evans case, on the contrary, the charge to complainant was 
exactly the same as to everyone else, and it was only found 
the benefits, while somewhat different, could not be meas- 
ured precisely. The facts were that the ship charged 
dockage did not tie up to the dock, but to the seaward 
side of a ship already tied up. The ‘‘business judgment’’ 
argument only means the measure is reasonable because 
Respondents say so. This is an excuse, not a reason. 

Finally, the fact that the decision was a business judg- 
ment unrestrained by normal forces of supply and demand 
introduces potential unjustness in the regulation by its un- 
restrained character. Here business judgment is not being 
exercised subject to competitive market restraints of other 
suppliers, but is being exercised by substantially all sup- 
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pliers to regulate the market itself. Judgment is restrained 
by the vote of PMA members who are virtually the entire 
market for the handling of property passing through Pacific 
Coast ports. The articles of association obligate obedience 
to the voted decision. There is no other practical restraint, 
particularly in view of evidence that ILWU was putting 
pressure on non-PMA members to contribute the same as 
members. Normally the function of regulating the market 
itself when needed in the public interest is reserved to 
government, [58] rather than to a private association or to 
the association aided by the dominant labor union asso- 
ciation. 

If the assessment charges varied in response to com- 
petitive forces within the market, a business judgment 
decision might not be unjust because of the protective 
restraint afforded by the open market. Where the market 
protection is missing, however, there is no assurance of 
justness, and it is the function of government to provide 
the assurance. The facts of this case provide a perfect 
example of what happens when there is a single decision 
rather than an interplay of conflicting decision by many 
entrepreneurs. The tenfold charge would probably be im- 
possible under competitive conditions. PMA was able to 
single out various subjects of commerce and, aided by labor 
unions, to make property subject to assessment to meet 
labor costs in the same way that the government measures 
property for tax purposes to meet costs of government. 
There was no practical restraint on its choice. The unre- 
strained choice of a measure unrelated to labor costs needs 
justification to begin with, but is made unjust by the un- 
equal application made possible by Respondents’ participa- 
tion in the PMA control over the market. 

The majority refers to the reasonableness of Respond- 
ents’ activities attested by (1) efforts to change the Mechan- 
ization Fund assessments, (2) offers to pass on only part 
of the assessments, and (3) measurement levies on dues for 
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several years without protest. Presumably the statement 
refers to the second paragraph of Sec. 17, requiring other 
persons subject [59] to the Act to establish ‘‘reasonable 
regulations and practices”’, and to activities equated with 
regulations and practices. There is no question in this 
dissent as to Respondents’ good intentions in seeking a 
change in the assessment and offering to pass on only part 
of the assessment. What have been questioned and found 
wanting are the actual results of Respondents’ practices 
in line with the agreed regulations. The facts show the 
assessments have not changed, nor have claims against 
VW for full payment actually been changed. At most the 
offer to pass on only part of the assessment was a bargain- 
ing concession, not a change of conduct. With regard to 
several years of levy without protest of the PMA dues 
assessment as distinguished from the Mechanization Fund 
assessment on a measurement basis, past failure to chal- 
lenge the practice relative to dues may not be translated 
into present and future reasonableness of the disparate 
practices relative to the Mechanization Fund. The past 
in this case must relate to before November 1961, because 
around that time VW representatives made known their 
objections to what was being done to them in regard to 
the Fund Assessments. (Tr., 151-155) If Respondents 
make the intended changes, another issue might be pre- 
sented. 
Finding No. 7 is supported. 


4. Observations. The many complex considerations in 
this proceeding ultimately funnel themselves down to the 
single error of PMA in choosing property rather than labor 
(in terms of man-hours with adjustments to meet disclosed 
[60] inequities) as a measure. PMA chose the wrong 
measure for its members’ obligation to compensate the 
working man for displacement from mechanization im- 
provements creating fewer opportunities for work. Praise- 
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worthy as these endeavors are, PMA lost sight of the basic 
consideration that Secs. 16 and 17 of the Act are founded 
on a policy of protecting property in commerce and pro- 
tecting its competing owners and the public against unfair 
competitive practices. Such policy includes protection of 
the public against unfair market control. Had PMA chosen 
to follow its minority committee report and avoided the 
use of the protected property to measure its charges on 
shippers and on commerce and used instead a labor meas- 
ure, and property to a less extent, equitably applied, my 
conclusions about these acts would very likely be the re- 
verse of what they are. With such a measure, any burden 
would be directly related to and attributable to labor costs 
and become a just cost of business. Different assessments 
would be based on genuinely different situations. No de- 
scription of traffic and no particular person would be singled 
out as the object of disadvantage. The entrepreneurs’ 
expenses would be related to the working man’s production. 
The measure would be related to compensation for dis- 
placed production, would not be subject to unfair market 
control, and would be just, fair, reasonable, and without 
prejudice or disadvantage. 


ConcLusion 


For the foregoing reasons the Examiner should be 
reversed in deciding there has been no violation of Secs. 
15 or 16 and no failure to comply with Sec. 17 of the Act, 
and the exceptions should be sustained. 


[61] Commissioner Hearn, Dissenting 


Like the majority, I conclude that the record does not 
establish violations of sections 16 and 17 of the Act. Com- 
plainant’s automobiles have not been disadvantaged or 
prejudiced to the preference or advantage of any other 
automobile shipper, and the assessment of complainant’s 
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automobiles on a measurement rather than a unit or weight 
basis, has not been shown to constitute an unreasonable 
practice relating to the receiving, handling, storing, or 
delivering of property. Further, although it is asserted 
that automobiles shall derive only a general or common 
benefit from the fruition of the PMA-ILWU compacts, 
there need ‘‘be no precise equivalence between the services 
rendered and the charges.’’ Evans Cooperage Co. Inc. v. 
Board of Commissioners, 6 FMB 415, 419 (1961). 

I disagree with the majority solely on the reading of 
the record in the light of section 15. As a general rule, 
our long established national policy frowns upon concerted 
action by members of all segments of our business com- 
munity. Ocean shipping, forwarding, and terminal operat- 
ing subject to our jurisdiction have traditionally enjoyed 
an exemption from this rule where the concerted action 
is not contrary to our public interest or detrimental to our 
commerce,! and is pre-approved by the Commission. Absent 
the foregoing, such conduct is contrary to section 15 and 
is unlawful under the Shipping Act. 

As exceptions to our national antitrust policy, proposed 
agreements must be scrutinized carefully: 


The condition upon which such authority [the 
authority to legalize concerted action] is gragted is 
that the agency entrusted with the duty to prot&* the 
public interest scrutinize the agreement to make 
sure that the conduct thus legalized does not invade 
the prohibitions of the anti-trust laws any more than 
necessary to serve the purposes of the regulatory 
statute. Isbrandtsen Co. v. United States, 211 F. 2d 
51, 57 (D. C. Cir. 1954). 


1“(T]he Shipping Act specifically provides machinery for legaliz- 
ing that which would otherwise be illegal under the anti-trust laws.” 
Isbrandtsen Co. v. United States, 211 F. 2d 51, 57 (D. C. Cir. 1954). 
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[62] It is in this context that the following language of 
section 15 is so important :? 

Any agreement ... not approved .. . by the Com- 
mission shall be unlawful, and agreements . . . shall 
be lawful only when and as long as approved by the 
Commission; before approval or after disapproval it 
shall be unlawful to carry out in whole or in part, ... 
any such agreement.... 


Thus, the sole issue to which I address myself is whether 
respondents, persons subject to the Act, entered into and 
carried out an agreement, understanding, or arrangement 
within the purview of section 15 with other members of 
PMA, many of whom are admittedly common carriers by 
water or other persons subject to the Act. It is my convic- 


tion that the members of PMA entered into and carried out 
a ‘‘co-operative working arrangement’’ which, as I have 
noted, required this Commission’s approval as a prerequi- 
site to its effectuation under the explicit language of the 
statute. 


2 Unlike the Examiner, I find nothing in section 15 “inane.” Nor 
did the Commission in Unapproved Sect. 15 Agreements—S. African 
Trade, 7 FMC 159 (1962) at page 190, find the phrase “inane” or 
superfluous : 


“Accordingly, section 15 requires—as it has for the 45 years 
since enacted—the filing of a copy, or ‘if oral’ a true and complete 
memorandum, of ‘every agreement’ covering any of the wide 
range of anticompetitive activities therein mentioned, ‘or in any 
manner providing for an exclusive, preferential, or cooperative 
working arrangement.’ ” 


3 The agreement or agreements between PMA and ILWU are 
clearly labor-management agreements and consequently are not within 
the reach of the Act. While these agreements may have triggered 
the arrangement by the membership of PMA, the PMA-ILWU 
compacts are irrelevant to the central issue here. 
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I agree with the majority’s statement that the legislative 
history of the Act makes it clear that section 15 was in- 
tended to apply only to those cooperative working arrange- 
ments ‘‘which affect that competition which in the absence 
of the agreement would exist between the parties when deal- 
ing with the shipping ... public... .’’. (p. 6), but I read this 
record as definitely affecting (1) the shippers of automo- 
biles rate-wise, and (2) the competition [63] among PMA 
members themselves with respect to the discharge rates that 
they may offer automobile shippers. While ‘‘agreements 

. to pool secretarial workers or share office space’’ may 
be co-operative working arrangements not within the scope 
of section 15 as the majority says at page 7, certainly a 
working agreement to raise 29 million dollars over a five 
and one-half year period, through detailed and uniform 
assessments relating to cargo handled, is a different situa- 
tion and is hardly akin to a secretary pool in my opinion. 
Furthermore, it is different not only in size but, more im- 
portantly, in character. 

The record illustrates that PMA knew the assessment 
had to be passed on to the cargo, at least to automobiles.* A 
telegram from Brady-Hamilton, one of the PMA members 
who handled Volkswagens states: 


The position of the Committee, that the assess- 
ment on unboxed auto is the responsibility of the 
stevedore to pay, appeared to attempt to release 
[PMA] from any responsibility, to the extent that the 
stevedore could be entirely free to absorb all of the 
assessments if he desired. The cost of this assess- 


4 PMA also knew that assessments against Army cargo were 
passed on. PMA’s records show that lest Volkswagen get relief, the 
Army would be next in line; “. .. they are still querulous about the 
propriety of such contributions.’ ” (Ex. 22). 
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ment is so much greater as compared to the stevedor- 
ing cost it could never be considered. ... (Ex. 24). 


Marine Terminals, as well, advised PMA on November 
29, 1961, (Ex. 25): ‘‘There is no way that the contractor 
could absorb such an increase .. .’’ and an inter-office PMA 
memo of December 13, 1961, (Ex. 27) states: 


The Committee at present feels that the tonnage 
formula does not work an inordinate hardship on the 
shipper. ... (Emphasis added). 


In a letter dated March 1, 1961, Marine Terminals ad- 
vised PMA of its difficulties in collecting contributions to 
the Mech Fund assessed against Volkswagens: 


We have informed them that we at Marine Term- 
inals are merely following out the instructions set 
forth by the Board of Directors of the Pacific Mari- 
time Association and therefore are considered only a 
collection agency in this matter. 


We find ourselves in a very awkward position and 
wish to be advised of the committee’s decisions on 
how automobiles will be assessed and what stand we 
can take in demanding payment of this assessment. 
(Ex. 9) (Emphasis added). 


[64] The ‘‘collection agency’’ designation becomes more 
than a unilateral misconception on Marine Terminals’ part 
when PMA’s minutes of December 13, 1961, (Ex. 2H) are 
examined: 


Chairman read a communication from the Fund- 
ing Committee covering the problem of collecting 
funds from Volkswagen due the Mechanization Fund 
... Marine Terminals requested that a letter covering 
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this discussion be forwarded to them and that they be 
authorized to bring suit against Volkswagen for the 
monies due. Marine Terminals also requested that 
PMA give both legal and moral support on the Volks- 
wagen suit. It was agreed that PMA will give such 
support and will participate in any legal action taken 
and that the matter will be turned over to PMA Legal 
Counsel. (Emphasis added). 


Again, PMA’s minutes of March 14, 1963, (Ex. 2C) show: 


On the matter of mechanization assessments 
Counsel recommended an escrow account for pay- 
ments by the stevedores on behalf of Volkswagen- 
werk, The Board of Directors this morning took no 
action to modify its previous position that the con- 
tributions be paid currently. (Emphasis added). 


In my view, these exhibits® reveal a co-operative work- 
ing arrangement by members of PMA relating to the fixing 
or regulating of transportation rates, at least so far as auto- 
mobiles and possibly Army cargo are concerned. It is of no 
moment that a formal, legally binding contract to assess 
certain tolls upon cargo has not been produced. ‘‘Section 15 
is not concerned with formality but with the actual effect of 
the arrangement.’? Unapproved Sect. 15 Agreements—S. 
African Trade, supra at 188. The failure of respondents 
and PMA to get prior approval for the plan from the Com- 
mission renders the effectuation of it unlawful. As stated in 
Status of Carloaders and Unloaders, 2 USMC, 761 (1946) at 
page 766: 


5 The exhibits are contemporaneous records and as such are far 
more persuasive than the after-the-fact, self-serving statements of 
PMA witnesses to the contrary. 
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When carriers or ‘‘other persons’’ undertake, by 
agreement, to fiz or regulate rates, .. . there must be 
performed a series of acts under the statute. (1) They 
must file the agreement with the Commission. 


Due to the posture of the record and the narrow question 
under section 15 presented here, I do not reach the issue of 
approvability, under section 15, of PMA’s plan in further- 
ance of the laudable social ends envisioned by its arrange- 
ments with ILWU. However, approvable or not, the par- 
ties are not relieved of their obligation to secure the ap- 
proval of the Commission before they attempt to carry it 
out. 

[65] In conclusion, I believe the majority seriously 
erred in not finding that the respondents, Marine Termi- 
nals Corporation and Marine Terminals Corporation (of 
Los Angeles) violated section 15 by being parties to, and 
carrying out, a co-operative working arrangement with 
other members of intervener PMA without the prior ap- 
proval of this agency. 


By the Commission. 
/s/ Thomas Lisi 
Txomas List 
Secretary 
(SEAL) 


(Order of Commission 1) 
729a 
Order of Commission 
(Filed October 13, 1965) 


Served 
October 13, 1965 
Federal Maritime Commission 


[1] FEDERAL MARITIME COMMISSION 


No. 1089 


O——————— 


VOLKSWAGEN WERK AKTIENGESELLSCHAFT 
Vv. 


Marre Termrxats Corporation, et al. 


——__—_——____—_-): 


This case being at issue upon complaint and answer on 
file, and having been duly heard and submitted by the 
parties, and full investigation of the matters and things 
involved having been had, and the Commission, on the 
date hereof, having made and entered of record a report 
stating its conclusions and decision thereon, which report 
is incorporated herein by reference, THEREFORE, 


Tr 1s orDERED, That the complaint in this proceeding be, 
and it is hereby, dismissed. 


By the Commission. 
/s/ Thomas Lisi 
Tuomas List 
Secretary 
(SEAL) 
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(1] In rue 
UNITED STATES COURT OF APPEALS 


For rue Disrricr or CoLumsBiua Circuit 
No. 19840 


———— 


VoLKESWAGENWERK AKTIENGESELLSCHAFT, 


Petitioner, 
v. 


FerperaL Marrrime Commission and 
Unrrep States or AMERICA, 
Respondents. 


es 


Petition For Review or aN ORDER OF 
Tue FeperaL Marrrime Commission 


To the Honorable Judges of the United States 
Court of Appeals for the District of Columbia 
Circuit: 


Volkswagenwerk Aktiengesellschaft (‘‘petitioner’’ or 
‘““VW’’) hereby petitions this Court to review and set aside 
an Order of the Federal Maritime Commission dismissing a 
complaint filed by it with that agency alleging violations of 
the Shipping Act, 1916, in connection with the discharge of 
vehicles exported by it to this country. 

Copies of the Order and of the report of the Federal 
Maritime Commission incorporated in such Order by refer- 
ence are attached to the copies of this petition filed with this 
Court. 
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1. This proceeding involves the lawfulness, under the 
Shipping Act of 1916, as amended (39 Stat. 728, 46 U.S. C., 
Section 801 et seq.), of certain charges for the use of term- 
inal services and facilities, including stevedoring, in connec- 
tion with the discharge of automobile cargoes at San Fran- 
cisco and Los Angeles. 


2. Petitioner is a shipper of Volkswagen vehicles to the 
United States West coast. Approximately one-fourth of its 
Volkswagen vehicle cargoes entering the United States 
through the Pacific coast ports is carried by common car- 
rier. The balance is transported on vessels chartered by VW. 
In 1961 and 1962 approximately 40,000 Volkswagen vehicles 
were discharged annually at these ports. 


3. In its complaint before the Federal Maritime Com- 
mission (‘‘Commission’’), VW named as_ respondents 
Marine Terminals Corporation and Marine Terminals Cor- 
poration (of Los Angeles), hereinafter collectively referred 
to as ‘‘MTC’’. These companies are employed by VW to 
discharge at the ports of San Francisco and Los Angeles 
the automobiles sent there by VW by chartered vessels. 
They perform similar services for common carriers by 
water with respect to automobile cargoes, including those 
of VW. 


[3] 4. The charges which form the subject matter of 
VW’s complaint to the Commission arise out of arrange- 
ments entered into by MTC as members of the Pacific Mari- 
time Association (“‘PMA’’). PMA made itself a party to 
the proceeding by intervening. 
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5. PMA is an organization formed by common carriers 
serving the Pacific coast and companies engaged in furnish- 
ing stevedoring and terminal services and facilities at ports 
along this coast. It deals collectively with labor problems 
of its members. The by-laws of PMA ensure that ship op- 
erators, and more specifically liners, control its affairs. VW 
is not a member of PMA. 


6. In 1960-61, PMA entered into collective bargaining 
agreements with the International Longshoremen’s and 
Warehousemen’s Union in which, in exchange for more effi- 
cient operations on the waterfront, it undertook on behalf of 
its membership to pay twenty-seven and one-half million dol- 
lars over a period of five and one-half years into a Mechani- 
zation and Modernization Fund (‘‘Mech Fund’’) for the 
benefit of longshoremen, marine clerks and similar em- 
ployees. These agreements exclude the union from any 
voice in the method by which this sum is to be raised. PMA 
reserved for itself alone the power to decide from whom, 
and how, this money is to be collected. [4] It is PMA’s 
exercise of this reserved power that gives rise to the present 
proceeding, not its collective bargaining agreements which 
VW recognizes as a most praiseworthy achievement in labor 
relations. 


7. By agreement of the membership of PMA the monies 
required for the Mech Fund are to be raised by a system of 
assessments against every ton of cargo loaded or discharged 
by the members. For all commodities, except automobiles, 
the ship’s manifest determines how such tonnage is to be 
measured, that is, whether by measurement or by weight. 
The tonnage thus shown on the manifest is then multiplied 
by an amount fixed by PMA for that type of cargo to arrive 
at the amount to be paid PMA for purposes of the Mech 
Fund. Roughly speaking, each ton of bulk cargo pays 5-14 
cents a ton, and each ton of general cargo, during the period 
of the proceedings below, paid 27-14 cents and thereafter, 
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28-14 cents a ton. Automobiles, however, are an exception 
and they are assessed by measurement rather than by 
weight, regardless of how they are manifested. By measure- 
ment, the Volkswagen vehicles of petitioner have a tonnage 
approximately ten times as great as they do by weight. In 
manifesting automobiles, sometimes one measure and some- 
times the other is employed. By requiring the tonnage of 
automobiles [5] to be reported by measurement rather than 
by weight, regardless how manifested, PMA ensured that 
the highest possible assessment would be levied on every 
automobile discharged on the Pacific coast. Under this as- 
sessment formula, the cost of discharge of automobiles is 
increased about ten times as much as is the average cost of 
discharge of other general cargo, 26 percent as against 2.2 
percent. Direct labor costs are affected in the same pro- 
portion. 


8. No benefits from the Mech Fund are expected to ac- 
crue to automobiles in proportion to the burdens imposed. 
Stevedoring of cars has always been an efficient and econom- 
ical operation. Auto shippers will, however, receive some 
general benefits such as freedom from strikes or slowdown, 
from the Fund plan. 


9. The agreements, understandings and arrangements 
among the members of PMA, pursuant to which charges for 
the Mech Fund have been assessed have never been sub- 
mitted to the Federal Maritime Commission for its approval 
as cooperative working arrangements among carriers and 
other persons subject to the Shipping Act of 1916 in accord- 
ance with section 15 of that Act (39 Stat. 733, 46 U. 8. C., 
section 814). The Commission has not given its approval 
to these arrangements pursuant to section 15 of that Act. 


[6] 10. MTC has attempted to pass on to petitioner the 
charges for the Mech Fund assessed by PMA for the ve- 
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hicles shipped by petitioner through the port facilities of 
MTC. 


11. Petitioner has declined to pay the special charges 
for the Mech Fund on the grounds that the charges could 
not lawfully be made without prior approval of the afore- 
said cooperative working arrangements under section 15 of 
the Shipping Act of 1916; that the charges are in violation 
of sections 16 and 17 of the Shipping Act of 1916 (39 Stat. 
734, 46 U.S. C., sections 815 and 816) by singling out peti- 
tioner’s automobiles for excessive charges. 


12. VW applied without success to PMA for modifica- 
tion of its inequitable and unfair formula. Any change in 
the formula reducing the assessment on automobiles would 
not be in the self interest of the majority of members of 
PMA since, in order to raise the lump sum needed for the 
Mech Fund, such reduction would have to be balanced by an 
increase in the amount paid on cargo carried by the shipping 
lines which dominate PMA. 


13. Before the Mech Fund, VW paid approximately 
$10.45 per vehicle for stevedore and terminal handling. 
The margin of profit to the stevedore or terminal operator 
[7] was one dollar or less. Since the PMA assessment for 
the Mech Fund averages $2.35 per vehicle, it cannot be ab- 
sorbed by the stevedore or terminal operator out of profit. 


14. As a consequence of petitioner’s refusal to pay the 
charges for the Mech Fund, MTC made no payments to 
PMA on the discharge of Volkswagen vehicles arriving by 
chartered vessels. However, payments have been made into 
the Mech Fund by MTC and other stevedores and terminal 
operators on all Volkswagen automobiles arriving at the 
Pacific coast by common carrier, with some minor excep- 
tions. 
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15. PMA has filed a libel against MTC and others in the 
United States District Court for the Northern District of 
California, Southern Division, for recovery of the assess- 
ments on the discharge of Volkswagen vehicles arriving by 
chartered vessel. MTC joined petitioner as a party by in- 
terpleader. Upon request of petitioner, the District Court 
stayed the proceedings pending decision by the Federal 
Maritime Commission of the questions raised by petition- 
er’s objections to the charges. Thereafter, petitioner filed 
the complaint with the Federal Maritime Commission in 
which the order was entered which is made the subject of 
this review. The complaint charged violations of sections 
15, 16 and 17 of the Shipping Act. 


[8] 16. Section 15 of the Shipping Act of 1916 provides, 
in part: 

‘“‘That every common carrier by water, or other 
person subject to this Act, shall file immediately with 
the Commission a true copy, or, if oral, a true and 
complete memorandum, of every agreement with an- 
other such carrier or other person subject to this 
Act, or modification or cancellation thereof, to which 
it may be a party or conform in whole or in part, fix- 
ing or regulating transportation rates or fares; ... 
controlling, regulating, preventing, or destroying 
competition; . . . or in any manner providing for an 
exclusive, preferential, or cooperative working ar- 
rangement. The term ‘agreement’ in this section 
includes understandings, conferences, and other ar- 
rangements.”’ 


An agreement within section 15 requires approval by the 
Commission before it can be carried out lawfully. Peti- 
tioner alleged in its complaint to the Federal Maritime Com- 
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mission that MTC was a party to an agreement covered by 
this section and that since this agreement had never been 
filed nor approved by the Commission, it could not legally 
be executed and carried out by MTC. 


17. Petitioner further contended that the agreement 
could not be approved by the Commission after it was filed 
because it is unjustly discriminatory and unfair as between 
shippers and importers, operates to the detriment of the 
commerce of the United States, is contrary to the public 
interest and is in violation of sections [9] 16 and 17 of the 
Shipping Act, 1916, in that it imposes upon automobile car- 
goes a disproportionately high share of the costs of the 
Mech Fund. 


18. PMA’s formula and the assessments made there- 
under were attacked as subjecting petitioner and automobile 
cargoes to undue and unreasonable prejudice and disad- 
vantage in violation of section 16 of the Shipping Act. 
Furthermore, MTC was alleged to be engaged in an unjust 
and unreasonable practice related to and connected with re- 
ceiving, handling, storing and delivering of property in vio- 
lation of section 17. 


19. Hearings were held and evidence taken by a Hear- 
ing Examiner on the complaint. In an initial decision rend- 
ered on June 4, 1964, setting forth findings of fact and con- 
clusions, the Examiner found no violations of sections 15, 16 
or 17. Although he found that there existed a ‘‘cooperative 
working arrangement’? among ‘‘persons subject’? to the 
Act, he held that such cooperative working arrangement was 
not within the purview of section 15 because, in his view, it 
did not pertain to ocean transportation and was not in the 
same general class as those specifically enumerated by that 
section. 
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90. The Examiner found no violation of section [10] 16 
because there was no discrimination as between Volkswagen 
automobiles and other automobiles and there is no other car- 
go classification in competition with automobiles. He like- 
wise exonerated MTC of any violation of section 17 on the 
ground that MTC was justified in passing on ‘‘an operating 
expense applicable to the discharge of automobiles.”’ 


21. Petitioner filed exceptions to the conclusions, find- 
ings and statements in the initial decision and a brief in sup- 
port to which replies were filed. Oral argument thereon 
was heard by the Commission. 


22. Thereafter, the Commission issued its Order dismis- 
sing the complaint. Incorporated in this Order, by refer- 


ence, is the Commission’s report stating its conclusions and 
decision. Two Commissioners dissent. The report does not 
adequately state whether the Commission adopts or rejects 
the findings of the Examiner, or whether it accepts or re- 
jects petitioner’s exceptions to such findings. 


93, The Commission found nothing ‘‘in the agreements 
of record in this proceeding which brings them within the 
purview of section 15.”” That section it held, applied ‘‘only 
to those agreements involving practices which affect that 
competition which in the absence of the [11] agreement 
would exist between the parties when dealing with the ship- 
ping or travelling public or their representatives.’’ In the 
view of the Commission, the agreement among the member- 
ship of the PMA regarding the amount to be paid into the 
Mech Fund on each ton of,cargo loaded or discharged did 
not satisfy these requirements. 


94. For this agreement to be embraced within section 
15, the Commission held there would have to exist ‘‘an addi- 
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tional agreement by the PMA membership to pass on all or 
a portion of its assessments to the carriers and shippers 
served by the terminal operators.’’ It found the record 
‘devoid of evidence showing the existence of such an addi- 
tional agreement.”’ 


25. The Commission sustained the Examiner in finding 
no violation by MTC of sections 16 or 17. 


26. Commissioner Patterson dissented from all the Com- 
mission’s conclusions. He found that MTC had violated 
sections 15, 16 and 17 of the Act. Commissioner Hearn con- 
curred with the majority in finding no violations of sections 
16 and 17 but held that MTC had violated section 15 by be- 
ing parties to, and carrying out, a cooperative working ar- 
rangement with the other members [12] of PMA without the 
prior approval of such arrangement by the Commission. 
However, he did not reach ‘‘the issue of approvability,’’ 
under that section of PMA’s plan. 


JURISDICTION AND VENUE 


27. The jurisdiction of the Court is invoked under sec- 
tion 31 of the Shipping Act of 1916, as amended, 39 Stat. 
738, 46 U.S. C., section 830, sections 2 and 9 of the Judicial 
Review Act, as amended, 64 Stat. 1129 and 64 Stat. 1131, 5 
U.S. C., sections 1032 and 1039 and section 10 of the Ad- 
ministrative Procedure Act, 60 Stat. 243, 5 U.S. C., section 
1009. 


28. VW is adversely affected and aggrieved by the 
Order of the Commission sought to be set aside dismissing 
its complaint and terminating the proceeding in that it is a 
shipper on common carriers which are paying the assess- 
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ments levied under the arrangement under attack, it is a 
charterer and employer of stevedoring contractors and 
terminal operators which are parties to that arrangement 
and which are engaged in the acts and practices and impos- 
ing the charges challenged in the Commission proceeding 
and it is the complainant in such proceeding. 


29. Section 2 of the Judicial Review Act, 5 U. S. C., 
[13] section 1032, authorizes the filing of petitions for re- 
view of orders of the Federal Maritime Commission in 
Courts of Appeals of the United States. Section 3 of that 
Act, 5 U.S. C., section 1033, permits the filing of the peti- 
tion in the United States Court of Appeals for the District 
of Columbia Circuit. Thus, venue is proper. 


Grounps on Wuicn Rewer 1s Soucut 


30. In issuing the Order of which review is sought, the 
Commission disregarded and violated its obligations under 
the Shipping Act of 1916 and the Administrative Procedure 
Act. 


31. The Shipping Act of 1916 governs the conduct of 
common carriers by water and of any other persons carry- 
ing on the business of forwarding or furnishing wharfage, 
dock, warehouse or other terminal facilities in connection 
with a common carrier by water. The Act uses the term 
‘‘other person[s]’’ to cover the latter group. MTC are 
‘other person [s]’’ within the meaning of the Act. All, or 
substantially all the other members of PMA are likewise 
covered by the Shipping Act, either as ‘‘other person[s]’’ 
or as common earriers by water. 
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[14] 32. The Commission erred in finding that the co- 
operative working arrangement among MTC and the other 
members of PMA regarding collection of the Mech Fund 
is not subject to section 15 of the Shipping Act of 1916. 
Section 15 of the Shipping Act embraces all concerted ac- 
tion by common carriers and related persons affecting the 
entire spectrum of services connected with marine trans- 
portation. The only interpretation of section 15 which is 
consistent with its legislative history and with its past 
administrative construction is that whenever persons sub- 
ject to the Shipping Act engage in concerted action, they 
bring themselves within the reach of that section. The 
cooperative working arrangement among the membership 
of PMA affected the loading and discharge of ocean cargo 
and was subject to section 15. 


33. The Commission erroneously concluded that sec- 
tion 15 of the Shipping Act embraces only agreements in- 
volving practices which affect that competition which in 
the absence of the agreement would exist between the par- 
ties when dealing with the shipping or travelling public 
or their representatives. 


34. Even under the standard adopted by the Commis- 
sion it erred in failing to find that an agreement among 
stevedores and terminal operators to impose an [15] arti- 
ficial and unwarranted charge upon the discharge of every 
automobile unloaded by them is not an interference with 
competition. 


35. In view of the obligation of the Commission to in- 
vestigate complaints filed with it setting forth violations 
of the Act, the Commission erred in dismissing petitioner’s 
complaint because it viewed the record as devoid of evi- 
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dence of the existence of an agreement by the PMA mem- 
bership to pass on all, or a portion of, its assessments 
to the carriers and shippers served by the terminal oper- 
ators. If the Commission deemed the existence of such 
an agreement critical to the issue of a violation of the Act, 
it was under an obligation to investigate further. 


36. The Commission erred in holding in effect that an 
explicit agreement to pass on the PMA assessment was 
necessary to invalidate the cooperative working arrange- 
ment among the membership of PMA since irrespective of 
whether such an explicit agreement existed or not, such 
arrangement in operation, due to economic necessity, was 
the exact equivalent of, and had the same economic effect, 
as an explicit agreement and such result was intended and 
anticipated by PMA membership in adopting such arrange- 
ment. 


[16] 37. The Commission erred in finding no violation 
of section i6 of the Act by MTC. The fact that petitioner’s 
automobiles have not been subjected to prejudice or dis- 
advantage as compared to other automobiles is not decisive. 
Petitioner’s automobiles have been discriminated against 
in comparison with other traffic by MTC in execution of 
the PMA agreement. Whereas all other traffic is assessed 
in accordance with the way it is manifested, petitioner’s 
automobiles are assessed on the basis of measurement ton- 
nage, regardless how manifested. Furthermore, a burden 
disproportionate to any benefit received has been imposed 
upon petitioner’s automobiles in comparison with other 
traffie. 


38. The Commission erred in finding no violation of 
section 17 of the Shipping Act of 1916. Section 17 requires 
every common carrier by water in foreign commerce and 
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every other person subject to the Act to ‘‘establish, observe 
and enforce just and reasonable regulations and practices 
relating to or connected with the receiving, handling, stor- 
ing or delivering of property.’? MTC is a person subject 
to the Act. MTC, by reason of its membership in PMA, 
violated section 17 in: 


(a) adopting an unfair and unjust method of allocating 
to property received, handled, stored and [17] delivered 
by it a common cost, i.e., the Mech Fund; 


(b) accepting the obligation to make, and making, reg- 
ular monthly payments to PMA in accordance with such 
allocation; and 


(ec) including in their stevedoring rate the amount al- 
located pursuant to the method adopted. 


39. The Commission erred in disregarding and failing 
to rule on petitioner’s contention that entry by MTC into 
the agreement with PMA regarding the allocation of the 
cost cf tne Mech Fund and their execution of such agree- 
ment were unreasonable practices under section 17. 


40. The Commission erred in interpreting section 17 
as permitting users of the same facility to be charged 
amounts not directly related to the benefits derived there- 
from so long as each one receives some ‘‘substantial 
benefits.’’ 


41. The Commission erred in interpreting section 17 
as applicable to the charges imposed upon petitioner only 
in the event that it could be shown that they were imposed 
because of a design deliberately to burden petitioner more 
than other users of stevedores and terminal facilities with 
the cost of the Mech Fund. But [18] even if this inter- 
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pretation had been correct, the Commission erred in failing 
to find such a design present here. 


42. The Commission violated its obligations under sec- 
tion 8 of the Administrative Procedure Act (5 U. S. C., sec- 
tion 1007) in failing to make findings upon the material 
issues of fact and law presented; in failing to rule ade- 
quately on petitioner’s exceptions to the decision of the 
Hearing Examiner; and in failing to state conclusions which 
have a rational basis in law or fact in support of its rulings. 


43. The Commission’s Order, of which review is sought, 
is based upor statements which are unsupported by sub- 
stantial evidence, is arbitrary and capricious and is not 
in accordance with law. 


Prayer For RELIEF 


WHEREFORE, petitioner prays: 


(1) That copies of this petition be served upon the 
respondent agency and upon the Attorney General of the 
United States in accordance with section 4 of the Judicial 
Review Act, 5 U. S. C., section 1034; 


[19] (2) That a transcript of the record upon which 
the Order in question was entered be certified and filed in 
this Court in accordance with section 6 of the Judicial 
Review Act, as amended, 5 U. S. C., section 1036 and with 
28 U. S. C., section 2112; 


(3) That this Court review the Order of the Federal 
Maritime Commission dismissing petitioner’s complaint; 


(4) That upon review, this Court set aside said Order; 
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(5) That this Court find that the Commission’s Order 
is contrary to law and in derogation of the Shipping Act, 
1916, and of the Administrative Procedure Act; 


(a) That this Court find that MTC has violated sec- 
tions 15, 16 and 17 of the Shipping Act of 1916; and 


(6) That petitioner have such other and further relief 
as may to the Court seem just and proper. 


[20] Respectfully submitted, 


/s/ Richard A. Whiting 
/s/ Robert J. Corber 


STEPTOE AND JOHNSON, 
1250 Connecticut Ave. N. Y., 
Washington, D. C. 20036, 
Attorneys for Petitioner. 
Herzretp & Rus, 
Office and Post Office Address, 
40 Wall Street, 
New York, N. Y. 10005 
of Counsel. 


Piutssury, Mapison & Surro, 
Office and Post Office Address, 
225 Bush Street, 

San Francisco 4, California 
of Counsel. 
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Stipulation as to Issues and Proceedures 
to be Followed 


(Filed March 8, 1966) 


[1] «1 ree 
UNITED STATES COURT OF APPEALS 
For THE Disrricr or Cotumsia Circuir 
No. 19840 


— 


VoLKswaGENWERK AXKTIENGESELLSCHAFT, 
Petitioner 
against 


FeperaL Maritime Commission and 
Usirep Srates or AMERICA, 
Respondents 


Paciric Maritime Association and 
Marine Terminats Corporation, 
Intervenors 
—|———q0que__ 


Subject to the approval of the Court, it is hereby stipu- 
lated and agreed between the parties, through their re- 


spective counsel, that the issues and the subsequent pro- 
cedures to be followed herein shall be: 


I 
Issues 


1. In the view of petitioner the following issue is 
presented: 
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[2] Whether Marine Terminals Corporation and Marine 
Terminals Corporation (of Los Angeles) (hereinafter col- 
lectively referred to as ‘‘MTC’’) are ‘‘carrying on the 
business * * * of furnishing wharfage, dock, warehouse or 
other terminal facilities in connection with a common car- 
rier by water’’ so as to be subject to the Shipping Act 
of 1916, as amended, as ‘‘other person[s].’’ 


2. Petitioner, Respondents and Intervenor Pacific Mari- 
time Association (hereinafter ‘‘PMA’’) agree that the fol- 
lowing issue is presented: 

Did the Commission err in determining that no agree- 
ment subject to Section 15 existed between MTC and other 
members of PMA with respect to the assessments referred 
to on pages 2 and 3 of the Commission report? 


MTC would state the above issue as follows: 

Did the record permit the Commission to find 
and conclude in the proper exercise of its discretion, 
that, assuming MTC to be a person subject to the 
Act, no additional agreement subject to Section 15 
existed between it and other members of PMA or 
that no violation of Section 15 had been shown? 


[3] 3. Petitioner and Respondents agree that the fol- 
lowing issue is presented: 


Did the Commission err in determining that MTC, in 
connection with the assessments referred to above, did not 
violate the prohibitions of Section 16 First against making 
or giving undue or unreasonable preference or advantage 
to any particular person, locality or description of traffic 
in any respect whatsoever, or against subjecting any par- 
ticular person, locality or description of traffic to any 
undue or unreasonable prejudice or disadvantage in any 
respect whatsoever? 
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It is the position of Petitioner that this issue should 
properly be phrased so as to refer to conduct of MTC in 
conjunction with others as well as by themselves. 


PMA and MTC would state this issue as follows: 

Did the record permit the Commission to find 
and conclude, in the proper exercise of its discretion, 
that MTC, assuming it to be a person subject to the 
Act, did not, by including in its charges to Peti- 
tioner its full labor costs, violate the prohibitions of 
Section 16 against making [4] or giving undue or 
unreasonable preference to any person or descrip- 
tion of traffic or against subjecting any person or 
description of traffic to undue or unreasonable preju- 
dice or disadvantage? 


4, Petitioner and Respondents agree that the following 
issue is presented: 


Did the Commission err in determining that MTC, in 
connection with the assessments referred to above, did not 
violate the provisions of Section 17 requiring the establish- 
ment, observance and enforcement of just and reasonable 
regulations and practices relating to or connected with 
the receiving, handling, storing or delivering of property? 

It is the position of Petitioner that this issue should 
properly be phrased so as to refer to conduct of MTC in 
conjunction with others as well as by themselves. 


PMA and MTC would state this issue as follows: 
Did the record permit the Commission to find and 
conclude, in the proper exercise of its discretion, that 
MTC, assuming it to be a person subject to the 
Act, did not, by including in its charges to Petitioner 
its full labor costs, violate the [5] prohibitions of 
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Section 17 against unreasonable practices relating 
to the handling of property? 


5. All parties agree that the following issue is pre- 
sented: 


Whether the Federal Maritime Commission in Docket 
No. 1089 complied with the provisions of Section 8 of the 
Administrative Procedure Act (5 U. S. C. Section 1007)? 
In particular, did the Commission make findings upon each 
of the material issues of law and fact presented and did it 
rule adequately on Petitioner’s exceptions to the decision 
of the Hearing Examiner? 


6. All parties agree that the following issue is pre- 
sented: 


Whether the conclusions of the Commission in the order 
dismissing Petitioner’s complaint support its order and 
are, in turn, supported by adequate findings, substantial 
evidence in the record and rational bases in the law? 


I 


Procepures With Respect TO PRINTING OF THE 
Joint APPENDIX AND Use oF UNpPRINTED Portions 
OF THE RECORD 


In preparing and printing briefs, record [6] references 
shall be to the pages of the documents before the agency as 
certified to the Court. The joint appendix shall be printed 
with the page numbers of these documents as certified in 
this Court appearing at the place where each new document 
page begins on the printed page of the joint appendix, 
and running heads showing the document pages appearing 
thereon shall be printed at outer top corners of each page 
of the printed joint appendix. The usual numerical pagina- 
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tion of the printed joint appendix will appear in the center 
of the top of the page. 

Parties may serve briefs in typewritten or mimeo- 
graphed form or printer’s proofs, provided that printed 
copies of such briefs shall thereafter be filed with the 
Court and served upon opposing parties within ten days 
after the due date of the reply brief. In all instances, at 
least three copies of each brief shall be served on counsel 
for each opposing party. 

Designation of the portions of the certified record to 
be reproduced in the joint appendix shall be made within 
five days after the briefs of Respondents and Intervenors 
are filed. 

Within ten days after the due date of the reply brief, 


the Petitioners shall cause the joint appendix to be printed 
and filed with the Court and served upon the Respondents. 

[7] Any party and the Court, at and following the hear- 
ing in this case, may refer to any portion of the original 
transcript of record herein which does not appear in the 
joint appendix to the same extent and effect as though such 
portions of the transcript had appeared in such appendix. 


Watter H. Mayo, III, Esquire 
Federal Maritime Commission 
1321 H. Street, N. W. 
Washington, D. C. 20573 


Trwin A. Serer, Esquire 
United States Department of Justice 
Washington, 25 D. C. 
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Ricnarp A. WuitInc, Esquire 
Rosert J. Corser, Esquire 
1250 Connecticut Ave., N. W. 
Washington, D. C. 20036 
Attorneys for Petitioner 


Epwarp D. Ransom, Esquire 
Luck, Geary, WHEAT, ADAMS 
& CHARLES 
311 California Street 
San Francisco, California 94104 
Attorney for Intervenor Pacific 
Maritime Association 


Joux Epwarp Hurtey, Jr., Esquire 
Wurm W. Scuwarzer, Esquire 
McCutcuen, Dorie, Brown, TRauTMAN 
& Ewersen 
601 California Street 
San Francisco, California 94108 
Attorneys for Intervenor Marine 
Terminals Corporation 
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Statement of Questions Presented 


Through the Pacific Maritime Association (‘‘PMA’’), 
the major common carriers and related enterprises serv- 
ing the Pacific coast have agreed with a waterfront union 
to raise a twenty-nine million dollar fond to offset the 
adverse effects on labor of mechanization and moderniza- 
tion. To meet this obligation, these enterprises have 
independently agreed among themselves that on each ton 
of cargo loaded or discharged at Pacific coast ports there 
shall be paid PMA an amount computed under a formula 
which fixes different rates for different commodities. Did 
the Federal Maritime Commission err in holding that this 
latter agreement among persons subject to the Shipping 


Act of 1916, as amended, is not a section 15 agreement? 
Farther, did the Commission err in holding that the 
prohibitions of sections 16 and 17 of that Act, barring 
discriminatory acts and discriminatory practices, are not 
breached by putting this agreement into effect and by 
seeking to collect from petitioner the amounts assessed 
under the tonnage formula on the discharge of Volkswagen 
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Jurisdictional Statement 

Statement of the Case 
The Mechanization and Modernization Fund ... 
The Cooperative Working Arrangement for 


How the Self-Interest of PMA’s Membership Is 
Served by the Cooperative Working Arrange- 


VW’s Unsuccessful Efforts to Reduce PMA’s 
Assessments on Its Vehicles 


Changes in the PMA Formula 


Efforts by PMA to Collect the Assessments on 
Volkswagen Automobiles 


The Proceedings Before the Commission 
Statute Involved 


Pormr I—In concluding that PMA’s assessments 
involved no agreement subject to section 15, the 
Commission devitalized the Shipping Act 

’ A, In enacting the Shipping Act it was the inten- 

tion of Congress to subject collective action 
in the maritime industry to Governmental 


B. The PMA agreements relating to the Fund 
are among persons subject to the Act 


C. PMA’s agreements fix transportation rates, 
regulate competition, and provide for a co- 
operative working arrangement 

. In interpreting section 15 to exclude PMA’s 
cooperative working arrangement, the Com- 
mission has done violence both to the lan- 
guage and purpose of the Act 


E. None of the authorities cited by the Commis- 
sion support its strained construction of see 


F. The cooperative working arrangement here 
involved represents the type of abuse of 
private power which the Shipping Act was 


Porsr I—Even under the Commission’s interpre- 
tation of section 15, PMA’s agreements are 


Porsr [1]—The Commission erred in finding no 
violation of section 16 


Porsr IV—The Commission erred in finding no 
unreasonable practice by MTC in violation of 


A. Section 17 embraces every practice of MTC 
in execution of the PMA agreement, not solely 
the inclusion of the PMA tax in their charges 


. Each and every constituent practice involved 
in the execution of the cooperative working 
arrangement is unfair and unreasonable .... 
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In THE 


Rnited States Court of Appeals 


For the District of Columbia Circuit 
No. 19,840 


VoLESWAGENWERK AKTIENGESELLSCHAFT, 
Petitioner, 
agaimst 
Feperat Marrrmme Commission and 


Unrrep States or AMERICA, 
Respondents, 


Pacrric Marrrme Association and 
Marnve Teemmrats CopPporation, 


Intervenors. 


On Petition to Review and Set Aside Order of the 
Federal Maritime Commission 


an | ee 


BRIEF FOR PETITIONER 


Jurisdictional Statement 


_ This is a petition to review and set aside an Order of 
the Federal Maritime Commission (‘*Commission’’), 
served October 15, 1965, dismissing, over two dissents, a 
complaint filed by petitioner, Volkswagenwerk Aktiengesell- 
schaft (““VW’’), in a proceeding entitled Volkswagenwerk 
Aktiengeselischaft v. Marine Terminals Corp., et al., Docket 
No. 1089. 

The complaint challenged the lawfulness under the 


Shipping Act of 1916, as amended (39 Stat. 728, 46 U.S.C., 
sections 801 et seq.) of certain charges which are being im- 


2 


posed by private agreement on all cargo loaded or dis- 
charged at Pacific coast ports and which burden Volks- 
wagen automobiles disproportionately to all other cargo. 


Jurisdiction exists in this Court under section 31 of the 
Shipping Act of 1916, as amended (39 Stat. 738, 46 U.S.C., 
section $30), under sections 2 and 9 of the Judicial Review 
Act, as amended (64 Stat. 1129 and 1131, 5 U.S.C, 
sections 1032 and 1039) and under section 10 of the Admin- 
istrative Procedure Act (60 Stat. 243, 5 U.S.C., section 
1009). 


Statement of the Case 


At issue in this proceeding is the applicability of various 
provisions of the Shipping Act of 1916 (‘‘Act’’) to what 
is best described as a discriminatory tax levied by agree- 
ment among the maritime enterprises serving the Pa- 
cific coast upon the privilege of discharging, or loading, 
Volkswagen vehicles and all other cargo. 

This tax is the creation of Pacific Maritime Association 
(‘“PMA’’) to which about one hundred and twenty com- 
panies belong (Exs. 46-48 [538a-587a]).° This is an asso- 
ciation formed by common carriers by water serving the 
Pacific coast and stevedoring contractors and terminal 
operators engaged in business there (BR. 1 [666a-667a]; 
Ex. 3, pp. 5-6 [382a-384a]). It was organized for the pur- 
pose of negotiating and administering collective bargain- 
ing agreements (342 [179a]). By intervening, PMA has 
made itself a party to this appeal, as it did below. 


pages of the Joint Appendix appear in bold-face numerals within 
brackets immediately following the original citation. 
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Included among the members of PMA are Marine Ter- 
minals Corporation and Marine Terminals Corporation 
(of Los Angeles) (‘‘MTC’’), named as respondents in the 
Commission proceeding (B. 1 [666a-667a]). Marine Ter- 
minals Corporation is also before this Court as an inter- 
venor.* These companies are in the business of furnishing 
stevedoring and terminal services at San Francisco and 
. Long Beach, California (P. 15-17 [681a-685a]; LD. 45 
[614a-617a]). Ninety percent of their business is done 
for common carriers (LD. 4; 236 [150a]). 


Petitioner, the manufacturer of Volkswagen automo- 
biles, is not a member of PMA, nor is it eligible to be. It 
is, however, a very substantial shipper. In fact, it is the 
largest dry cargo shipper on contract carriers to the West 
coast (LD. 3 [613a-614a]; 276 [165a], 237-238 [150a-151a]), 
importing by far the greatest number of automobiles pass- 
ing through the Pacific coast ports (183 [136a], 236-237 
[150a-151a]). Cars arriving at San Francisco and Long 
Beach, California, by chartered vessel, as well as some 
coming by common carrier, are discharged by MTC (202- 
204 [187a-139a]). At other ports, other PMA members 
render similar services in connection with Volkswagen 
vehicles (291 [169a-170a]; Exs. 46-48 [538a-587a]). 


The Mechanization and Modernization Fund 


* Leave to intervene here was not sought by Marine Terminals 
Corporation (of Los Angeles). 
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Fond”? (‘‘Mech Fond”? or ‘‘Fund’’) to be used in cushion- 
ing the effects of higher productivity upon longshoremen 
and marine clerks (R. 2 [668a-669a]; ID. 6-7 [617a-619a] ; 
Ex. 1B, pp. 6-7 [269a-272a]). 

These arrangements between PMA and the Union sup- 
ply the background for this case, but are not in issue 
here. Petitioner has repeatedly expressed the view that 
they represent a most praiseworthy achievement (7-8). 


It is the inequitable way in which PMA is collecting the 
money it needs for the Fund that gives rise to the present 
controversy. Upon the insistence of PMA, the Union has 
no voice in how this is done (ID. 7-8 [618a-€20a]; Ex. 1C, 
pp. 7-8 [283a-285a]; 379-386 [205a-211a]). The decision 
as to how this sum should be raised is entirely PMA’s 
(R. 2 [668a-669a]). 


When the Union and PMA reached an agreement in 
October, 1960 on the size of the Fund, subject to ratifica- 
tion by their respective memberships, PMA already had in 
hand one and a half million dollars of the total required 
(BR. 2 [668a-669a]; 362-368 [193a-198a]). It had collected 
this sum, as evidence of its good faith, while negotiations 
were proceeding. PMA undertook to accumulate the bal- 
ance, twenty-seven and a half million dollars, at the rate 
of $5,000,000 a year for five and a half years (R. 2 [668a- 
669a]; LD. 7 [6182-619a]; Ex. 1B, p. 6 [269a-270a]). 


The Cooperative Working Arrangement for Raising 
$5,000,000 Annually 


As soon as PMA had tentatively agreed with the Union 
on the size of the Fund, a committee was appointed to 
advise how the $5,000,000 needed annually should be col- 
lected (RB. 2 [668a-669a]; ID. 7-8 [618a-620a]; 88-89 [87a- 
88a]; 393-394 [215a-217a]). 


As this committee advised PMA when it submitted 
its report on January 4, 1961, it had decided against raising 
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SASS oot 8) eo 


5 


the balance of the Fund through an assessment tied to 
manhonrs, in the same manner as the initial amount had 
been collected (Ex. 5A, pp. 2-4 [467a-470a]). It also had 
considered and rejected relating benefits to burdens by 
requiring contributions based upon improvements in long- 
shore productivity (Ex. 5A, pp. 1-2 [466a-468a]). Instead, 
it deliberately adopted what it described as ‘admittedly 
* © * 3 rough-and-ready way to divide the cost’’ (Ex. 5A, 
p. 4 [469a-470a]). What it suggested was that there be 
paid into PMA a fixed dollar-and-cents amount on every 
ton of cargo ‘“‘manifested for loading or discharging at 
Pacific Coast ports” (Ex. 5A, p. 5 [470a-471a]). It pro- 
posed that the rate on bulk cargo be only one-fifth that on 
general cargo (#bid.). 

By recommending that the tax be based on the cargo 
““manifested,’’ the committee made the ship’s manifest dis- 
positive as to whether weight or measurement tons should 
be used in computing the assessment on any particular 


commodity (109 [100a], 112-113 [102a-10Sa]). In the 
maritime industry, both weight and measurement tons are 
in common use. Different ships will show different ton- 
nages for different commodities on their manifest, depend- 
ing upon which they employ.° 


The committee conceded in its report the possibility of 
“some few inequities in special instances arising from 
the proposed plan’’ (Ex. 5A, p. 7 [472a-478a]). It recom- 
mended annual review ‘‘to prevent the continuation of any 
such inequities that may develop” (Ex. 5A, p. 9 [474a]). 


Although PMA’s Board of Directors, when it met on 
January 6, 1961, disapproved the favored treatment the 
committee recommended for bulk cargo and was in favor 


* The type of assessment recommended by the committee was 
not new to PMA (R. 2 [668a-669a]). A portion of the dues 
PMA collects annually for its own operations are raised in a 
similar fashion (Ex. 3, pp. 35-36 [403a-40Sa]). The committee 
explained that it was adopting the same formula for the Mech 
Fund (I.D. 10-11 [621a-623a] ; Ex. SA, p. 5 [470a-471a]). 
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of assessing all tonnage equally (Ex. 2P, p. 2 [879a-380a]), 
PMA’s membership voted on January 10, 1961 to put into 
effect the formula recommended by the committee (R. 2 
[668a-669a]; LD. 11 [622a-623a]; Ex. 2 O [872a377a], 
Ex. 6 [479a-480a]). Apparently, however, serious doubts 
continued to exist regarding how the formula would work 
in practice since the vote was taken ‘‘with the understand- 
ing that the method of collection will receive continued 
study and be presented to the Membership again in six 
months”’ (Ex. 2 O, pp. 3-4 [$7%a-377a]). At the same seam 
the membership ratified the collective bargaining 
ment calling for the creation of the Mech Fand (ix. 2 0, 20, 
p. 4 [876a377a)). 

Representatives of MTC were present at this January 
10, 1961 meeting of PMA’s membership (Ex. 2 O, p. 2 
[3742-375a]). Furthermore, all the members of PMA were 
sent a notice of the action taken at that meeting, reminding 
them that they would be bound by the membership’s de- 


cision under PMA’s by-laws unless they resigned within 
seven days (Ex. 6 [479a-480a], Ex. 3, pp. 24-25 [396a- 
398a]). 


PMA/’s Board of Directors met on January 16, 1961 to 
translate the formula for raising the Fund into a specific 
dollar-and-cents amount (Ex. 2N [369a-372a]; 82 [83a- 
$4a]). Apparently this was done by dividing the amount 
needed annually, $5,000,000, by the tonnage which was esti- 
mated would be discharged and loaded during the year, 
making appropriate allowance for the fact that bulk cargo 
would pay only one-fifth as much as general cargo. The 
amount of the assessment computed in this fashion came 
to 2714 cents per ton (Exs. 2N [369a-372a], 35 [521a-523a]). 


Disproportionate Burden Imposed on Automobiles 


It was immediately evident that this 2714 cents tax based 
upon tonnage would impose a ‘discriminatory burden’’ on 
scteanisbalos (Ex. 7, p. 1 [481a-482a]). When the PMA 
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assessment was adopted, VW was paying MTC $10.45 per 
vehicle for the entire package of labor and services involved 
in the stevedoring and terminal handling of its cars (Ex. 7 
[481a-485a] ; 213-214 [140a-141a]). This same rate was paid 
irrespective of size or weight (Ex. 7, pp. 2-3 [482a-485a]; 
205 [139a], 279). An assessment of 2714 cents per measure- 
ment ton represents $2.35 per vehicle or better than 25 per- 
cent of the prior cost (R. 3 [669a-670a]; 179 [135a], 233 
[149a], 320 [176a]) . This amount far exceeds MTC’s profit 
margin of $1.00 or less (224-225 [144a-146a]). By contrast, 
the discharge cost of other general cargo was raised only 
about 2.2 percent (Ex. 7, p. 1 [481a-482a]). Thus, in terms 
of the cost of discharge, the PMA tax, if based upon measure- 
ment, fell ten times as heavily on automobiles as on all other 
general cargo. 

The same ten to one ratio emerges if the PMA assess- 
ment is compared with direct labor costs. In 1960 direct 
labor cost in discharging Volkswagen vehicles averaged 
49 cents per measurement ton. An assessment computed 
on such tonnage, therefore, increased such cost 56 percent 
(284 [168a-169a]). On the other hand, in 1962, when the 
labor savings promised from the Fund were already being 
experienced, the shoreside wages of all PMA members were 
approximately $104,000,000 (285 [169a]). Compared to 
this figure, the Fund assessment was only five percent (286 
[169a]; Ex. 49). 


Equally as evident as the disproportionate burden 
imposed upon Volkswagen automobiles was the fact that 
no comparable benefits would accrue to this cargo from 
the labor saving devices permitted by the Mech Fund 
(Ex. 7, p. 3 [488a-485a], 219-220 [143a-144a], 226-227 [146a- 
147a]). This is because, as the Commission found, ‘‘steve- 
doring of cars has always been an efficient and economical 
operation * * * and auto shippers will probably receive 
only general benefits from the fund plan, such as freedom 
from strikes or slowdown’’ (R. 4 [670a-671a]). 
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When PMA’s membership met on January 10, 1961, 
MTC and the other stevedoring contractors and terminal 
operators handling Volkswagen vehicles were already 
aware that the proposed method of assessment heavily 
burdened automobiles and could not be absorbed by the 
onshore operators (R. 4 [670a-671a]; 239-241 [151a-153a], 
247-248 [155a-156a], 432-433 [240a], 436-438 [241a-242a]). 
PMA’s Board of Directors, on January 16, 1961, were 
cognizant of discussions regarding changing the assessment 
for automobiles (Ex. 2N, p. 2 [$70a-371a]). 

VW promptly protested the ‘‘discriminatory burden’’ 
imposed upon automobiles (Ex. 7 [481a-485a]). On Janu- 
ary 17th an agent for VW wrote PMA with regard to the 
‘overwhelming discrimination [against automobiles] which 
is implicit in an attempted levy at a level 10 to 15 times 
greater than that assessed on other general cargo”’ (Ex. 7, 
p. 3 [483a-485a]). The letter developed in detail the facts 
just recited (Ex. 7, [481a-485a]). Among other things, it 
pointed ont that Volkswagen vehicles were often freighted, 
and therefore manifested, for the purposes of liner ship- 
ments on a unit basis; that measurement was irrelevant for 
stevedoring and terminal handling as evidenced by the 
identical rate paid for the 7.8 cubic ton sedan and the 11.4 
eabic ton ‘‘Micro-bus’’; that automobiles were freighted 
and manifested in the intercoastal trade on a weight basis 
only; that wharfage on automobiles was according to weight 
rather than measurement; and that no substantial savings 
could be expected in the handling of automobiles. 


But neither this letter nor subsequent protests effected 
any reduction in the burden of the Mech Fund on auto- 
mobiles. A telegram from the San Francisco Port Authority 
(Ex. 8) and continued objections to the treatment of auto- 
mobiles, including some pressed by the Army with regard 
to its vehicles (116-121 [105a-108a], 148 [120a-121a], 319 
[175a]; Exs. 16-18, 23-26 [510a-514a], 30, 35 [521a-523a]), 
led nowhere. On each of the many occasions for recon- 
sideration provided by VW’s refusal to accede to this 


9 


unfair system of taxation, PMA reaffirmed its decision to 
grant no relief (Exs. 10 [487a-492a], 20 [498a-502a], 22 
[507a-509a], 27, 31 [517a-518a], 2F, pp. 5-6 [354a-355a], 
2H, p. 4 [356a-357a], 2L, p. 17 [366a-367a]). 


In fact, subsequent to VW’s well documented protest, 
automobiles became the subject of even more deliberate 
discrimination. To understand why this occurred and why 
PMA perpetuated and exacerbated an assessment inequit- 
able on its face, it is necessary to understand something 
about the structure of PMA and the actual collection of 
the Mech Fund. 


How the Self-Interest of PMA’s Membership Is Served 
by the Cooperative Working Arrangement 


What must be kept in mind is that PMA’s obligation is 
to raise a specific lump sum of money each year— 
$5,000,000. This means that any reduction in the assess- 
ment with respect to one commodity must necessarily 
be compensated for by an increase in that on another. 
Thus, for example, when the rate of tax on scrap metal 
was reduced from the general cargo rate to the bulk cargo 
rate, all other cargo left in the higher category had to pay 
271% cents per ton, rather than 26% cents (Ex. 2N, p. 2 
[370a-S71a]). Conversely, any disproportionate yield from 
particular traffic, like automobiles, lowers the amount that 
has to be exacted from the remainder (Ex. 28 [515a]). 
Thus, if automobiles contribute more than their share, 
other commodities benefit proportionately (172-173 [138a- 
134a]). 

On all cargo loaded or discharged on behalf of PMA’s 
carrier members, these members bear the cost of the Fund 
payments ; on cargo arriving by chartered vessel or by non- 
PMA lines, the burden of the tax falls elsewhere. This 
can be seen clearly if the mechanics by which the assess- 
ments are reported and paid are reviewed. 
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On eargo loaded or discharged on behalf of carrier mem- 
bers of PMA, the amount due is reported and ultimately 

paid by the carrier. Each month PMA’s member steam- 
ship companies report to PMA the total tonnage loaded or 
discharged for them the previous month by each contract- 
ing stevedore with which they did business (Ex. 55 [588a- 
598a]; 63 [76a-77a]). This tonnage is multiplied by the 
tax rate fixed in the PMA formula to arrive at the total 
amount due (Ex. 55 [588a-598a]; 430-432 [239a-240a]). 


Originally, it was intended that the member steamship 
companies would forward this amount directly to PMA 
(64 [77a]; Ex. 35 [519a-523a]). However, this was sub- 
sequently changed to ensure the deductibility of the con- 
tributions for income tax purposes (64 [77a]; Ex. 2L, pp. 
18-19 [367a-368a], Ex. 55 [588a-593a]). Instead, the steve- 
dore or terminal operator handling the cargo for the 
steamship company remits the amount due on receiving 
a copy of the steamship company’s report to PMA (Ex. 
55 [588a-593a]). But at the very meeting of PMA’s Board 
of Directors on March 9, 1961 at which this procedure was 
approved for tax reasons, it was also agreed ‘‘that the 
steamship companies will send a check to the contracting 
stevedore at the same time as the advice notice is sent’’ 
(Ex. 2L, p. 19 [367a-368a]). It was also suggested ‘‘that 
the check should be drawn jointly to the stevedore and to 
the Fund”’ (iid.). Accordingly, PMA’s carrier members 
are requested to ‘‘advance to their contractors sufficient 
monies with the remittance advice in order that the con- 
tractors may make payments promptly to the Association’’ 
(Ex. 55, p. 2 [589a-591a]). If, for any reason, the steve- 
dore or terminal operator defaults in payment, the steam- 
ship company is liable (Ex. 1C, pp. 15-16 [289a-290a], Ex 
2C, p. 4). 

The only cargo on which the carrier members of PMA 
do not pay the Mech Fund assessments is cargo loaded 
or discharged for non-PMA members. This includes 
cargo carried by shipping lines not belonging to PMA or 
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arriving by chartered vessel or, although transported by a 
PMA member, not done so on berth terms as, apparently, 
in the case of the Army. On all such cargo the report to 
PMA is made by the stevedore or terminal operator belong- 
ing to PMA discharging such cargo (Ex. 55, p. 2 [589a- 
591a]). If he is to be reimbursed for the assessments he 
pays PMA on such cargo, he must look outside PMA 
(Ex. 21, p. 2 [5048-505a]). 


Under PMA’s by-laws its carrier membership have 
a majority on its Board of Directors (Ex. 3, pp. 5-9 [382a- 
386a]; 58-59 [74a-75a]) and the controlling vote at mem- 
bership meetings (Ex. 3, pp. 11-12 [387a-388a]; Exs. 39-41 
[525a-538a], 46-48 [538a-587a]).° In addition, carriers far- 
nished all the members of both the PMA committee ap- 
pointed to consider how the cost of the Mech Fund should be 
allocated and the committee subsequently formed to pass 
upon any inequities resulting from that method (60 [75a- 
76a], 94-96 [89a-92a]; Exs. 46 [538a-553a], 47 [554a-570a]). 
Neither committee included a single independent terminal 
operator or stevedoring contractor (tbid.). 


The decision regarding how heavily automobiles should 
contribute to the Mech Fund, therefore, always lay with the 
shipping lines which control PMA. That decision was, 
in fact, a decision as to how heavily Volkswagen automo- 
biles should be assessed since this make constitutes by far 
the largest number of automobiles imported through United 
States Pacific coast ports (183 [136a], 236-237 [150a-151a]). 
Volkswagen automobiles, in the main, are not transported 
to this country by PMA carriers. Over 70 percent arrive 
by chartered vessel (158 [125a]; Ex. 52) and many of the 
remainder are carried by liners not members of PMA 


* The Examiner’s finding “that there is no substantial evidence 
in the record to support Volkswagen’s contention” that liner interests 
dominate PMA (I.D. 32 n. 42 [648a]) is irreconcilable with 
PMA’s own by-laws, which are in evidence, and forms the sub- 
ject of a specific exception by VW on which the Commission 
made no ruling. 
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(273-274 [164a-165a]; Exs. 39-41 [525a-588a]). Accord- 
ingly, it has at all times been to the financial advan- 
tage of PMA’s carrier members, with whom the decision al- 
ways lay, not only to do nothing to reduce the assessment on 
automobiles, but, if possible, to increase the contribution 
this traffic made to the Mech Fund. 


This has led to an unequal struggle culminating in this 
proceeding, between VW, on the one hand, to amelio- 
rate the burden placed on automobiles, and PMA, on the 
other, to collect the maximum amount possible on such 
cargo. 


VW’s Unsuccessful Efforts to Reduce PMA’s 
Assessments on Its Vehicles 


The Mech Fund assessments on Volkswagen automobiles 
would have been in line with that placed on other general 
cargo if levied on the basis of weight tonnage rather than 


measurement. On the average, the weight tonnage of 
Volkswagen automobiles shipped to the United States is 
one-tenth their measurement tonnage (LD. 13 [625a-626a]; 
281 [166a-167a]). 


Initially it was thought that assessments could be 
placed ‘‘on a weight-ton basis by the device of having 
the ocean freight calculated on that basis’’ (Ex. 32 [519a- 
521a]; 240 [152a]). Such alternative seemed feasible under 
the plan of assessment voted by PMA’s membership on 
January 10, 1961 to use manifested tonnage in calculating 
the assessment because, as the Commission found, there ‘‘is 
no uniform way of manifesting automobiles’’ (R. 3 [669a- 
670a]; 276-277 [165a-166a], 322-324 [176a-177a]). Due to 
the volume of Volkswagen vehicles moving into Pacific 
coast ports, the vessels transporting them treat them in 
terms of unit rather than in terms of weight or measure- 
ment (Ex. 12 [493a-494a]; 276-277 [165a-166a], 317 [175a]; 
LD. 16 [629a-630a]). Thus, there seemed to be no impedi- 


12 


ment to having these vehicles manifested by weight, rather 
than measurement. 


When PMA’s Board of Directors met on January 16, 
1961 they closed the door on this possibility, however, by 
directing that ‘‘tonnage declarations ° * ° are to be made 
in exactly the same manner as manifested and reported 
during the year 1959, and any changed method of mani- 
festing from that date will not be valid for reporting 
tonnages covering the fund contributions’’ (Ex. 2N, p. 3 
[371a]). A representative of MTC was present at this 
meeting (Ex. 2N, p. 1 [369a-370a]) and PMA’s Board of 
Directors knew that automobiles had been ‘‘the subject of 
discussion’? (Ex. 2N, p. 2 [370a-371a]; 419 [233a-234a]). 
As the Board’s minutes indicate, at the forefront of its 
consciousness was the fact that any reduction in the amount 
collected on automobiles would result in an increase in the 
rate on other general cargo (Ex. 2N, p. 2 [$70a-371a]). 

Subsequent inquiry by PMA’s vice president, shortly 
after the meeting (83-86 [84a-86a]), disclosed that even 
predicating the assessments on 1959 practices would not 
necessarily result in all Volkswagen automobiles being 
assessed on a measurement ton basis (e.g., Ex. 12 [493a- 
4949]). Thereupon, a letter was sent to all companies dis- 
charging Volkswagen automoiles, instructing them that 
‘Future reports on automobiles for PMA dues and 
Modernization and Improvement Fund purposes are to be 
made on a measurement basis’? (Ex. 36 [5249-525a]). When 
the committee appointed by PMA to review questions aris- 
ing in connection with the collection of the Fund (95 [90a- 
91a]) met in February, 1961, it confirmed that automobiles 
were to be the subject of a special rule. In their case, 
uniquely, the manifest is not to be decisive (R. 10 [676a- 
677a]). ‘‘Regardless how manifested,’’ automobiles are 
to be taxed on a measurement ton basis (126-129 [110a- 
118a]; Exs. 42, 43, 44). No accident of manifesting is to 
be permitted to allow any Volkswagen automobiles to 
escape PMA’s unfair and arbitrary tax. 
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The considerations underlying PMA’s treatment of VW 
emerge vividly in a memorandum (Ex. 28 [515a]) prepared 
when “‘the reduction of assessments on automobiles to a 
lesser amount’’ was being considered (Ex. 29 [516a]). As 
this memorandum shows, by assessing automobiles on a 
measurement ton basis the Fund expected to receive 
$287,444 annually from automobiles alone. The same memo- 
randum points out that an adjustment reducing the burden 
carried by automobiles by approximately half would mean 
that $127,625 would have to be made up in some other 
manner and that, if an across-the-board rate adjustment 
were made, an estimated 2.6 percent increase would be 
required (Ex. 28 [515a]). Any such increase would, of 
course, have had to be borne in the main by the steamship 
lines. No such adjustment, therefore, was ever forthcom- 
+ e 


ing. 


Changes in the PMA Formula 


While it was against the self-interest of PMA’s mem- 
bership to make any change in the impact of their ‘‘rough- 
and-ready’’ formula on automobiles, or on vehicles shipped 
by the Army, which likewise protested without success 
(Ex. 10, p. 2 [488a-490a]), the same was not true as to 
other cargo. In consequence, over the years that formula 
lost its original simplicity and assumed the complexity of 


* Unquestionably, the self-interest which motivated PMA’s treat- 
ment of petitioner’s cargo would emerge even more clearly if PMA 
had produced all of its relevant records in obedience to the subpoena 
served on it, as petitioner thought it had at the time of the hearings. 
That it did not do so now appears plainly from the internal evidence 
of the documents that were produced. For example, PMA has at 
no time made available a copy of the report submitted to its Board 
of Directors, in accordance with the vote of its membership, by the 
committee charged with supervisory responsibility over the Mech 
Fund regarding the first six months’ experience with the operation 
of the assessment formula (Ex. 2 I, p. 3 [360a-361a]). Many 
more instances could be given where reference is made to what 
appear to be highly significant written materials not brought 
forward by PMA. 
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governmental regulation, including the subsidizing of eco- 
nomically depressed businesses. 


The first change came virtually simultaneously with the 
adoption of the formula when scrap metal was made sub- 
ject to the bulk cargo rate (Ex. 2N, p. 2 [370a-371a], Ex. 
35 [521a-523a]). The tax rate on coastwise shipments 
was cut in half in March, 1961 (Exs. 10 [487a-492a], 43, 
44, 2L, pp. 16-17 [366a-367a]). The change was recom- 
mended to PMA’s Board of Directors on the ground that 
coastwise carriage is ‘‘a very marginal business econom- 
ically’? (Ex. 10, p. 2 [488a-490a]). Subsequently, one 
branch of this trade, the movement of logs and lumber, 
was singled out for even more favorable treatment. By 
two resolutions of the Board of Directors, assessments on 
these commodities were further reduced retroactively to 
21% cents per ton (R. 3 [669a-670a]; Ex. 2F, pp. 4-5 [354a- 
355a], Ex. 2D, p. 4 [348a-349a]). An internal PMA memo- 
randum explains that the original assessments ‘‘would 


[have] put the coastwise lumber industry out of business’’ 
(Ex. 21, p. 1 [502a-504a]). In consequence, lumber con- 
tributes only one-tenth as much to the Fund as does all 
general cargo which, in turn, as pointed out earlier, is bur- 
dened only one-tenth as heavily as automobiles. 


In December, 1961 it was decided to raise part of the 
Mech Fund through an assessment of 15 cents an hour on 
the manhours worked by ships’ clerks (R. 3 [669a-670a]; 
104-106 [96a-98a]). This reduced the assessment on gen- 
eral cargo for the Mech Fund to 24% cents and on bulk 
cargo to five cents (Exs. 56 [594a-595a], 57). However, 
in the case of the former, this saving was wiped out by 
a new four cents assessment for a Mech Fund for super- 
visory employees, raising the total to 2814 cents per ton 
(Ex. 56 [594a-595a]). 

The documents produced by PMA indicate that com- 
petitive considerations were a factor in the changes in the 
treatment of particular commodities (Ex. 10, pp. 2-3 [488a- 
491a], Ex. 21, p. 2 [504a-505a], Ex. 2L, p. 17 [366a-367a]; 
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132-135 [114a-117a]). Such considerations also entered 
into PMA’s successful efforts to secure the Union’s co- 
operation in seeing that the non-PMA members ‘‘pay con- 
tributions to the mechanization fund in exactly the same 
manner as member companies’’ (Ex. 21, p. 1 [502a-504a], 
Ex. 10, pp. 3-4 [490a-492a], Ex. 19, Ex. 2L, p. 17[866a- 
367a]). The final agreement with the Union so provided 
(Ex. 1C, p. § [284a-285a]; ID. 18 [631a-632a]). 


The Mech Fund assessment went into effect on January 
16, 1961 (Ex. 35 [521a-523a]). In the next two years about 
$10,000,000 was collected (ID. 24 [6382-639a]). The only 
cargo on which these assessments have not been paid are 
the Volkswagen vehicles arriving at the Pacific coast ports 
by chartered vessel (ID. 19 [632a-683a]; 192-193 [136a- 
137a]; Ex. 2C, p. 2). They have not been paid because 
petitioner has made it clear that it will not recognize or 
reimburse anyone for the cost of these assessments (Exs. 9 
[486a-487a], 13 [495a-496a], 14 [496a-497a], 22 [507a- 
509a], 27, 32 [519a-521a], 21, pp. 4-5 [$61a-363a]). Assess- 
ments on these vehicles shipped by petitioner by common 
carrier have, however, been paid (192 [136a], 253 [157a], 
267 [163a]). 


Efforts by PMA to Collect the Assessments on 
Volkswagen Automobiles 


Except for the assessments for the Mech Fund, VW has 
reimbursed MTC for all PMA assessments relating to 
Volkswagen automobiles. MTC have collected their PMA 
dues (260-261 [160a-161a]), the original manhour assess- 
ment for the Mech Fund (244 [154a]) and the subsequent 
assessment based on ships’ clerks’ hours (264 [161a-162a], 
301 [170a]). 


However, when MTC applied to VW for payment of 
the Mech Fund assessment, VW advised MTC that not 
only would it not pay it if billed separately but that if it 
were included in the ‘‘commodity rate’’ it would be broken 
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out and deducted by VW before payment (245 [1548]; Ex. 
9 [486a-487a]). 


That the assessments were too large to absorb was com- 
mon talk among MTC and the other terminal operators 
and stevedoring contractors at the PMA meetings on Janu- 
ary 10 and January 16, 1961 (239-241 [15la-158a], 248 
[156a], 437-438 [241a-242a]). The best MTC offered VW 
was to absorb an amount equal to what the assessment 
would have been if computed on a weight basis (246 [154a- 
155a]). When the assessments were imposed it ‘‘was 
contemplated,’’ as MTC’s attorneys wrote, that they ‘‘as 
added stevedoring or terminal costs, could be added to 
the charges of the stevedore or terminal companies’’ (Ex. 
32 [519a-521a]). 


Uncertain how to proceed in the face of petitioner’s re- 
fusal to recognize the PMA assessment, MTC wrote PMA 
on March 1, 1961, asking for advice on ‘‘what stand we 
can take in demanding payment of this assessment” (Ex. 
9 [486a-487a]). Another PMA stevedore also turned to 
PMA for guidance concerning collection from a non-PMA 
carrier of the Volkswagen assessments (Exs. 11 [492a- 
498a], 12 [498a-494a]). MTC reported to PMA that it had 
informed VW’s representatives that ‘‘we at Marine Ter- 
minals Corporation are merely following out the instruc- 
tions set forth by the Board of Directors of the Pacific 
Maritime Association and therefore are considered only 
a collection agency in this matter”? (Ex. 9 [486a-487a] ). 


PMA requested MTC to take no action to collect the 
money until the formal agreement with the Union (which 
did not take place until November 15, 1961) was signed 
(Exs. 13 [495a-496a], 14 [496a-497a]. See also Ex. 21, p. 
2 [504a-505a]). One month after that occurred, PMA’s 
Board of Directors took up what their minutes denom- 
inated as ‘‘the problem of collecting funds from Volks- 
wagen due the Mechanization Fund’’ (Ex. 2H, p. 4 [S56a- 
$57a]). MTC requested PMA’s Board of Directors for 
authority ‘“‘to bring suit against Volkswagen for the 
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monies due”’ and for ‘‘both legal and moral support”? in 
connection therewith (idid.). Both requests were granted. 
Simultaneously the Board exempted MTC and the other 
PMA members discharging Volkswagen automobiles from 
any penalties because of delinquency in the payment of 
assessments (Ex. 2H, p. 5 [857a]). 

Farther consideration by PMA led to shifts in tactics 
(Ex. 2F, p. 6 [$55a]). And when litigation finally started 
on August 14, 1962 it took the form of a suit by PMA 
against MTC and the other onshore operators engaged in 
discharging Volkswagen automobiles. MTC impleaded Vw 
which secured a stay of these judicial proceedings pending 
determination by the Commission whether the Shipping Act 
had been violated (B. 5 [671a-672a]). 


The Proceedings Before the Commission 


In January, 1963 VW filed the complaint against MTC 


which forms the subject of this appeal. It challenged the 
underlying agreements among members of PMA and the 
acts taken by MTC im executing these agreements as 
violating sections 15, 16 and 17 of the Act. 


In brief, section 15 requires that various kinds of agree- 
ments among common carriers by water and operators of 
related enterprises, or what the Act terms ‘‘other per- 
son{s],”’ be filed with the Commission and approved by 
it before they may lawfully be effectuated. Section 16 pro- 
hibits anyone subject to the Act from giving any undue 
or unreasonable preference or advantage to any person or 
description of traffic and conversely from discriminating 
against any person or description of traffic. Section 17 
imposes an affirmative requirement to ‘‘establish, observe 
and enforce just and reasonable regulations and practices 
relating to or connected with the receiving, handling, stor- 
ing or delivering of property.”’ 

Both MTC and PMA, which intervened, contested the 
jurisdiction of the Commission. MTC maintained that 
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they were not subject to the Act as ‘other persons[s].’’ 
PMA argued that the exclusive jurisdiction given the Na- 
tional Labor Relations Board over collective bargaining 
ousted the Commission from ‘‘jurisdiction to regulate, 
interfere with, or even consider, the activities of PMA 
and its members which VW attacks.”’ 


Neither MTC nor PMA seriously challenged VW’s posi- 
tion that the Mech Fund assessments burdened Volkswagen 
automobiles disproportionately, both in relationship to bene- 
fits and to other cargo.* The Commission describes MTC 
as having conceded ‘‘that the method of assessment against 
automobiles on a tonnage basis is unfair” (R. 3 [669a- 
670]). PMA/’s president, called as a witness by it, avoided 
giving a direct answer to the question as to ‘‘whether a 
measurement ton assessment on automobiles at the same 
rate per ton as applied to other commodities, excluding bulk 
commodities, is an equitable basis for assessment’? (421 
[235a]; see also 416 [231a-232a]). 


The Examiner resolved both jurisdictional issues i 
favor of VW. He sustained VW’s contention that MTC 
were ‘‘other person[s]’’ subject to the Shipping Act (LD. 
4-5 [614a-617a], 26-27 [640a-643a]). He found no merit in 
PMA’s claim that the Commission lacked jurisdiction be- 
cause of the alleged connection with a collective bargaining 
agreement (ID. 32-33 [648a-650a]). 


* PMA offered no evidence to controvert VW’s contention that 
the assessment increased the cost of discharge for Volkswagen 
vehicles by 26 percent while raising the cost of discharge of general 
cargo only approximately 22 percent (Ex. 7, p. 1 [481a-482a]). 
Instead, it introduced two tables to show that there are other 
cargo items for which the PMA tax computed on a measure- 
ment basis substantially exceeds a tax computed on a weight 
basis (Exs. 53, 53A). Even this elaborate demonstration of a 
self-evident proposition [which is the only piece of evidence on 
the issue mentioned by the Examiner (I.D. 15 [627a-629a})] 
reinforces the discrimination against automobiles since in no 
instance, as the Commission found, is the difference in result 
depending upon whether measurement or weight is used as great 
for any commodity as it is for automobiles (R. 10 [676a-677a]). 
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On the merits, the Examiner held that the actions of 
the membership of PMA in entering into and carrying out 
the agreements as to the method of collection and payment 
of the contributions to the Fund ‘‘constituted ° ° ° a co- 
operative working arrangement among common carriers 
and other persons subject to the Act”’ (I.D. 25 [639a-640a]). 
Nevertheless, he found no violation of section 15 in the 
failare to file sach agreement because, as he interpreted 
the statute’s language, this agreement fell outside its pur- 
view (LD. 29-32 [6442-649a]). He also absolved MTC of 
breaching sections 16 and 17 (LD. 3437 [650a-655a]). 

Both VW and MTC filed exceptions. On October 13, 
1965, the Commission, with two members dissenting, dis- 
missed the complaint. Its report contains only a brief 
synopsis of the facts (R. 2-6 [668a-673a]). Omitted from 
this summary are many of the most critical facts estab- 
lished by uncontroverted evidence, including the fact that 
VW’s vehicles are taxed ten times as heavily as other 
general cargo, although they receive no greater benefits. 
It is unclear whether the Commission’s recital is intended 
to correct, supplement or replace the far more extensive 
findings made by the Examiner. Farthermore, nowhere 
does the Commission explicitly rule on the parties’ excep- 
tions. 


While agreeing with the Examiner’s conclusions, the 
Commission apparently parts company with his rationale. 
The majority deems section 15 imapplicable to PMA’s 
agreements regarding the Mech Fund because it inter- 
prets that section to apply ‘‘only to those agreements 
involving practices which affect that competition which 
in the absence of the agreement would exist between 
the parties when dealing with the shipping or travel- 
ling public or their representatives’ (R. 7 [673a-674a]). 
In the view of the majority, PMA’s agreements do not 
satisfy these requirements; Commissioner Hearn, however, 
thought them met (H. 61-65 [722a-728a]). 
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Commissioner Patterson agreed neither with the inter- 
pretation given to the statute nor the result reached by the 
majority in applying the statute so interpreted to the facts 
of this case (P. 32-49 [698a-713a]). He viewed the 
ments involved as subject to section 15 (P. 11 [677a-678a]). 


Like the Examiner, the majority found no violation of 
section 16 because petitioner had failed to show that cargo 
competitive with its automobiles had been preferred (R. 9 
(675a-676a]). As for section 17, the Commission found 
no ‘‘unreasonable practice’’ because ‘‘there is no statutory 
requirement that all users of a facility be assessed equally’’ 
(R. 10 [676a-677a]). From these conclusions, Commissioner 
Patterson was the sole dissenter (P. 11 [677a-678a], 49-60 
[712a-722a]). 

For the reasons set forth at greater length in the ar- 
gument which follows, we believe that the Commission 
has emasculated the Act and has licensed exactly the con- 
duct the statute was enacted to prevent: concerted action 
among carriers and persons dominated by them to impose 
unreasonable and excessive charges upon a shipper and 
user of competitive transportation. 


Statute Involved 


The relevant provisions of the Shipping Act of 1916, 
as amended, are set out in the Appendix to this Brief. 


Statement of Points 


1. The Commission erred in holding that the Shipping 
Act of 1916 was not violated by collective action under 
unapproved agreements which burden the discharge of 
Volkswagen vehicles with an assessment ten times that 
exacted from other general cargo and far exceeding any 
benefits expected to inure to automobiles from the Mech 
Fund. 


2. The Commission’s conclusion that the cooperative 
working arrangement among the members of PMA, in- 
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cloding common carriers, MTC and other persons subject 
to the Shipping Act of 1916, is not within the purview of 
section 15 denies the statutory language its plain and 
intended meaning. Moreover, even under the restrictive 
interpretation the Commission placed upon the statutory 
language, its conclusion is erroneous. 


3. In concluding that MTC, together with other per- 
sons, are not discriminating against petitioner and its cargo 
in violation of section 16 of the Shipping Act of 1916 
by putting the PMA arrangement into effect, the Com- 
mission erroneously deemed dispositive the fact that no 
competitive cargo was shown to be preferred. 


4. The holding of the Commission that MTC are not 
violating section 17 of the Shipping Act of 1916 fails to 
take into consideration all the practices engaged in by 
MTC in connection with the PMA agreements and applies 
an erroneous standard to the single practice evaluated, a 
standard which would license the very discrimination that 
section 17 prohibits. 

5. The Commission’s conclusions do not support the 
order dismissing petitioner’s complaint and are not them- 
selves supported by adequate findings, substantial evidence 
im the record or rational bases in the law. 


Summary of Argument 


I. The Shipping Act of 1916 is intended to bring under 
governmental scrutiny and surveillance all collective action 
by ocean carriers and related maritime enterprises. Among 
the agreements which section 15 requires to be filed and 
approved by a governmental agency before being put into 
execution are any between covered persons whick fix or 
regulate transportation fares, control competition, or pro- 
vide for a “‘cooperative working arrangement.’’ All, or 
nearly all, of the members of PMA, including MTC, are 
common carriers and other persons subject to the Act. The 
agreements among the membership of PMA regarding col- 
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lection of the Mech Fund fall squarely into several of the 
categories of agreements described in section 15. Their 
arbitrary allocation of a common cost is a price-fixing 
device. By establishing an artificial cost in connection with 
the discharge of cargo, they control competition and regu- 
late charges for terminal services. On their face, they 
constitute a ‘‘cooperative working arrangement’? among 
persons subject to the Act. Through these agreements, 
PMA exercises the power normally reserved to government 
to tax and to subsidize depressed trades. While not deny- 
ing that the agreements among the membership of PMA re- 
specting the Mech Fund are literally covered by the statu- 
tory language, the Commission puts them outside its scope 
on the ground that the legislative history shows that the 
statute applies ‘‘only to those agreements involving prac- 
tices which affect that competition’? which otherwise 
“<would exist between the parties when dealing with the 
shipping or travelling public.”? In refusing to give the 
statutory language its plain and normal meaning, the Com- 


mission is frustratmg, not carrying out, the legislative 
intent. 


Il. A section 15 agreement was present here, even under 
the Commission’s mistaken interpretation of the law. The 
Commission misunderstood the character of the PMA ar- 
rangements when it described the record as devoid of 
evidence of ‘‘an additional agreement by the PMA mem- 
bership to pass on all or a portion of the assessments to the 
carriers or shippers served by the terminal operators.”’ 
So far as the carriers belonging to PMA are concerned, 
their obligation to reimburse the operators for the cost 
of the assessments is an integral part of the scheme. As 
for shippers like VW there was an ‘‘understanding”’ 
among PMA’s members that the assessments would be 
passed on. 


Ill. The Commission regarded petitioner’s contention 
that MTC had violated section 16 by discriminating against 
it and its cargo to be foreclosed by the absence of any 
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showing that cargo competitive with automobiles had been 
preferred. As both the Commission and the courts, how- 
ever, have recognized, no such showing is necessary where 
arbitrarily varying charges are made for identical bene- 
fits. Since Volkswagen automobiles receive no greater 
benefit from the Mech Fund than do other cargo, burden- 
ing them ten times as heavily is flagrant discrimina- 
tion. 


IV. A. Inconnection with the Mech Fund assessments, 
MTC have established, observed and enforced a number 
of practices regarding the ‘‘receiving, handling, storing 
or delivering of property.”” Only one such practice was 
tested by the Commission for consistency with section 17 
of the Shipping Act. Ignored were the practices implicit 
in, first, MTC’s adoption of a method of allocating a com- 
mon cost and second, accepting the obligation to make, and 
making, regular monthly payments in accordance with such 
allocation. Just as a system of cost accounting is a ‘‘prac- 


tice”? within the meaning of section 17, so is any other 
method of allocating and recognizing a particular cost. 


B. Each and every practice involved in the execution 
by MTC, and the other members of PMA, of their agree- 
ments regarding collection of the Mech Fund implements an 
illegal price-fixing agreement and breaches the obliga- 
tion which section 17 places upon MTC to establish fair 
and reasonable practices. The Commission deemed that 
section satisfied if ‘‘substantial benefits’? were received 
from the Mech Fund by Volkswagen automobiles, regard- 
less of how disproportionately such cargo is burdened 
in return for such benefits, in both absolute and relative 
terms. Such an interpretation of the statute licenses 
exactly the type of discrimination which it was intended 
to prevent. Furthermore, if, as the Commission suggests, 
a different rule applies where a deliberate design exists 
to burden one user of a service more than another, the 
facts of this case bring it within the exception. 
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Argument 


POINT I 


In concluding that PMA’s assessments involved 
no agreement subject to section 15, the Commission 
devitalized the Shipping Act. 


A 

In enacting the Shipping Act it was the intention of 
Congress to subject collective action in the maritime indus- 
try to Governmental scrutiny. 

It is indisputable that the common carriers, contract- 
ing stevedores and terminal operators comprising the 
membership of PMA are using the power which they enjoy 
by virtue of the fact that they act in concert pursuant 
to agreement in such a way as to raise the cost to VW 
of discharging its automobiles on the Pacific coast. They 
have entered into a cooperative working arrangement by 
which they have shifted to VW’s automobiles a dispro- 
portionate share of a common cost. They have used the 
power given them by their agreement to make petitioner 
subsidize the cargo they carry. 


The legislative purpose in enacting the Shipping Act 
was to protect individual shippers and commodities against 
such an arbitrary exercise of power by combinations of 
carriers and other persons and to do so by subjecting all 
concerted action to scrutiny by a regulatory agency. The 
Commission, by refusing to give to the language in which 
Congress expressed its purpose its plain and unambiguous 
meaning, now puts outside the regulatory scheme exactly 
the type of abuse it was intended to prevent. 


The broad and comprehensive language employed in 
section 15 is not the result of accident. It was deliberately 
chosen to remedy the abuses arising from collective action 
in the shipping industry, which an exhaustive study made 
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by the House Merchant Marine and Fisheries Committee 
had revealed. The results of this study are summarized 
in the Alexander Report,* recognized as the source of the 
Shipping Act. Federal Maritime Board v. Isbrandtsen Co., 
356 US. 481, 490 (1958). Not the least of the abuses 
revealed was that retaliatory action was taken against ship- 
pers employing the services of carriers not part of the 
anticompetitive combination. Alexander Report, p. 417. 


In the opinion of the Committee the disadvantages and 
abuses disclosed by its inquiry were inherent in a system 
in which monopoly power was being exercised by private 
combinations without any legal control. The Committee’s 
report noted ; 

“<[S]teamship companies, through private arrange- 
ments, have secured for themselves monopolistic 
powers as effective in many instances as though they 
were statutory. ° * * They exercise their powers as 
private combinations and are apt to abuse the same 


unless brought under effective government control.”’ 
Id. at p. 418. 


‘As the Committee made plain, its purpose was ‘‘to pro- 
tect the shipper against any unreasonable high rate which 
the combmation lines may have within their power, by 
virtue of their agreements and conference arrangements, 
arbitrarily to impose in the absence of government super- 
vision and control.”? Id. at pp. 420-421. 

Because the hearings of the Committee had developed 
that discrimination did not necessarily occur only during 
the carriage by water but also during the performance of 
connected services, the Act was deliberately drafted to 
embrace the latter as well. In successfully fighting off an 
amendment designed to narrow the coverage of the statute, 


* Proceedings of the House Committee on the Merchant Marine 
Fisheries in the Investigation of Shipping Combinations under 
Res. 587, 


63d Cong., 2d Sess. (1914). 
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Representative Alexander explained that for an agency to 
effectually regulate water carriers and prevent ““unjust 
discrimination between shippers’’ ‘‘it must also have su- 
pervision of all those incidental facilities connected with 
the main carriers.”’ 53 Cong. Rec. 8276 (1916). 


The Shipping Act is admirably designed to accomplish 
the legislative purpose. Its first section defines broadly 
the persons subject to its provisions so as to embrace not 
only common carniers by water, but suppliers of ancillary 
services used by the carriers as weapons to penalize and 
punish shippers employing competitive transportation (46 
U.S.C., section 801). Other sections prohibit specific 
abuses which the hearings had revealed. Inter alia, sec- 
tion 14 bars any carrier by water from discriminating 
against any shipper, directly or indirectly, because “such 
shipper has patronized any other carrier * ° * or for 
any other reason’? (46 U.S.C., section 812). Section 
16 forbids discriminatory acts (46 U.S.C., section 815) 
and section 17, unfair practices (46 U.S.C., section 816). 
These explicit regulatory sections are complemented by 
section 15, drawn to ensure that all collective action 
taken in the maritime industry is subjected to government 
scrutiny (46 U.S.C., section 814). This section requires 
the filing and approval of every agreement, by which is 
meant as well any ‘‘understanding,”’ falling into one of 
seven categories, among persons subject to the Act. In- 
cluded is any agreement ‘‘fixing or regulating transpor- 
tation rates or fares; ° * ° controlling, regulating, pre- 
venting or destroying competition; * * ° or in any man- 
ner providing for an exclusive, preferential or cooperative 
working arrangement.”’ 


Giving the statutory language its plain meaning, the 
agreements here involved are squarely covered. 


The PMA agreements relating to the Fund are among 
persons subject to the Act. 


Insofar as the applicability of section 15 to the agree- 
ments among the membership of PMA for collecting the 
Mech Fund is concerned, MTC’s exact status under the 
Shipping Act is of no moment since other parties thereto 
are common carriers by water. Such agreements, there- 
fore, are necessarily among persons subject to the Ship- 
ping Act, whatever view is taken of MTC. 


Actually, however, MTC are as squarely covered by the 
Act as is any other party to these agreements. The facts 
supporting this conclusion are fally set forth by Commis- 
sioner Patterson in his dissent (P. 15-17 [681a-685a], 35-37 
[701a-703a]). MTC are terminal operators engaged in 
furnishing terminal facilities to common carriers by water 
(LD. 26-27 [640a-643a]). Their pier and storage facilities 


are exactly the type referred to in the Act. California v. 
United States, 320 U.S. 577 (1944). 


Conference agreements into which MTC have entered 
with persons engaged in similar operations have been filed 
under section 15 (242-243 [158a]). Finally, MTC have been 
held, in earlier proceedings, to be ‘‘other persons subject to 
this chapter.’? Status of Carloaders and Unloaders, 2 
USMC. 761, 767 (1946); Carloading at Southern Cal- 
fornia Ports (Agreement No. 7576), 2 U.S.M.C. 784 (1946). 
Cf., Investigation of Certain Storage Practices, 6 F.M.B. 
301 (1961). 

Cc 

PMA’s agreements fix transportation rates, regulate 
competition, and provide for a cooperative working arrange- 
ment. 

For all the reasons given by the two dissenting Com- 
missioners (BR. 34-49 [700a-713a], 61-65 [722a-728a]), the 
agreements respecting the Mech Fund among PMA’s mem- 
bers are embraced by section 15. 
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To start with, they are agreements ‘‘fixing or regu- 
lating transportation rates or fares.’? ‘Transportation 
rates’? embrace terminal and stevedoring charges. In the 
Matter of Agreement No. 8905, Port of Seattle-Alaska 
Steamship Co., 7 F.M.C. 792 (1964); Agreements No. 
8225 and 8225-1, 5 F.M.B. 648 (1959), aff’d, Greater Baton 
Rouge Port Comm’n v. United States, 287 F. 2d 86 
(5th Cir. 1961), cert. denied, 368 U.S. 985 (1962). See also 
Status of Carloaders and Unloaders, supra, 2 U.S.M.C. 761 
(1946) ; In the Matter of Wharfage Charges & Practices at 
Boston, Mass., 2 U.S.M.C. 245 (1940). It is part of these 
agreements that any PMA member discharging or loading 
cargo for another PMA member shall be paid by the latter 
whatever sum is necessary to cover the PMA assessment. 
As among PMA members, therefore, these internal arrange- 
ments clearly fix and regulate transportation rates. 


Equally, these agreements regulate transportation rates 
for non-PMA members, like VW, irrespective of any con- 
tractual obligation to pass them on, since they result in a 
floor below which no rate can go. The PMA agreements 
have created a new cost element, equal to about 25 or 30 
percent of the rate previously charged for discharge of 
Volkswagen vehicles. The rates for these services must, 
of necessity, be increased pro tanto if the agreement is 
valid. Thus, the effect is to ‘‘regulate’’ transportation 
rates. 


PMA’s agreements are also brought within section 15 
by the subdivision requiring the filing of any agreement 
‘<controlling, regulating, preventing or destroying competi- 
tion.’”? They burden competition among the carrier mem- 
bers of PMA for the services of the terminal and steve- 
doring members, and among the latter for the patronage 
of the former, since they inhibit the pricing freedom that 
would otherwise prevail. 


Turning to petitioner’s cargo, when MTC agreed with 
other stevedores and terminal operators to recognize a 


29 


uniform and artificial cost in connection with the discharge 
of automobiles, they regulated their competition with one 
another for such business. Each one by this arrangement 
disabled himself from charging a price which did not 
inclade the agreed upon amount. By committing them- 
selves to pay PMA approximately $2.35 for every vehicle 
they handled, the membership of PMA curbed their ability 
to compete by lowering their prices. 


That the membership of PMA were well aware of the 
anticompetitive nature of their arrangements is shown by 
their concern that outsiders in competition with them be 
compelled to spread the cost of the Mech Fand in exactly 
the same fashion. Repeatedly, it was emphasized that this 
was necessary for competitive reasons. (See pp. 14-15, 
tnfra.)° 


Finally, as the Examiner found and as is indisputable, 
the agreements among the membership of PMA provide 
for a ‘‘cooperative working arrangement.’’? They estab- 


lish a method whereby through collective action the sum of 
$29,000,000 is to be raised over a period of five and one-half 
years. 
D 
In interpreting section 15 to exclude PMA’s cooperative 
ing arrangement, the Commission has done violence 
both to the language and purpose of the Act. 


With much we have so far said the Commission takes 
no issue. It is willing to ‘assume [that] all of the members 
of PMA are ‘other persons’ within the meaning of the 


* On March 3, 1961 the PMA committee charged with working 
out the details of the Fund wrote PMA’s president that it was 
“essential that non-members be required to pay a similar assessment 
for competitive reasons” (Ex. 10, p. 3 [490a-491a]). At a meet- 
ing of PMA’s Board of Directors held on March 9, 1961, the 
importance of subjecting all competitors to the same burden 
was explicitly recognized. The minutes read: “The Chairman 
stated that W. R. Chamberlin & Co. will be placed in a non- 
competitive position if non-members of PMA reach a different 
settlement with the ILWU. The ILWU has been contacted 
and said they will reach no different agreement with non- 
members” (Ex. 2L, p. 17 [366a-367a]). 
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Shipping Act’? (R. 7 [673a-674a]). It also concedes that 
the ‘‘literal language of section 15 is broad enough to 
encompass any ‘cooperative working arrangement’ ”’ (B. 7 
[673a-674a]). It refuses, however, to read the statute as 
meaning what it says. 


Section 15, the Commission says, ‘‘was intended by Con- 
gress to apply only to those agreements involving practices 
which affect that competition which in the absence of the 
agreement would exist between the parties when dealing 
with the shipping or travelling public, or their representa- 
tives’? (R. 7 [673a-674a]). 


What then becomes of cooperative working arrange- 
ments involving persons between whom no competition has 
ever existed? As, for example, an ocean carrier and a 
freight forwarder, both of whom are subject to the Act? 
Under the Commission’s formulation such an agreement 
would never have to be filed. Yet, one of the reasons given 
by the Supreme Court in United. States v. American Union 


Transp., 327 US. 487 (1946), for holding all for- 
warders to be covered by the Act, not only those affiliated 
with a common carrier, was that ‘‘agreements or under- 
standings * ° * between forwarders and carriers may be 
discriminatory in such a way as to violate the provisions 
of $15.” 337 U.S. at 447 (emphasis supplied). 


How is the Commission’s interpretation to be reconciled 
with section 15’s opening language requiring ‘‘every com- 
mon carrier by water, or other persons subject to this 
chapter”’ to file a copy ‘‘of every agreement with another 
such carrier or other person subject to this chapter?’’ 


The Commission’s rule does not stop, however, with 
requiring that the agreement be between parties in competi- 
tion with one another. In addition, the agreement must re- 
late to a specific aspect of the competition between them, 
that is, competition with reference to the ‘‘shipping or trav- 
elling public, or their representatives.”’ If terminal opera- 
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tors, as here, enter into a cooperative working arrangement 
among themselves affecting their competition for the busi- 
ness of carriers, this is outside the statute. Conversely, 
arrangements between carriers controlling only their deal- 
ings with terminal operators or stevedoring contractors 
are also excluded. Here, again, the results reached by the 
Commission are inconsistent with other statutory language. 
An agreement under section 15 is to be disapproved if it is 
‘“‘ynjastly discriminatory or unfair as between carriers, 
shippers, exporters, importers’’ (emphasis supplied). But 
under the Commission’s formulation an agreement affect- 
ing carriers only, not shippers or exporters or importers, 
is wholly outside the statute. 


If the view of the Commission is accepted, so far as 
the Shipping Act is concerned, carriers and related enter- 
prises may engage in whatever collective action they like 
as to every aspect of their business outside their dealings 
with the shipping or travelling public, subject to no ad- 


ministrative surveillance. It would make no difference 
in the result reached by the Commission if PMA’s members 
agreed that the assessment to be paid on discharging auto- 
mobiles was to be $100 per car, or even $1,000 per car, 
rather than $2.35. According to the Commission, not only 
would any such agreement be outside the Shipping Act, 
but MTC would be entirely justified in passing on such 
an exorbitant charge to VW (B. 9-11 [675a-678a]). 


The number of arrangements harmful to the public 
which the Commission’s interpretation would place out of 
the reach of the Act are almost limitless. They would 
include an agreement by PMA that any member discharging 
chartered cargo shall pay dues ten times as high as anyone 
else, or, an understanding among a group of carriers that 
they would not do business with any stevedoring or ter- 
minal operator handling cargo for competitive companies. 
A vast variety of anti-competitive arrangements would find 
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themselves outside what was intended to be a comprehen- 
sive scheme of regulation. 


It is no answer to say that the Commission would 
bring these agreements back in under the statute if their 
consequences were such as ‘‘to affect ° ° *° competition’’ 
for the business of the shipping or travelling public. 
That a phrase like ‘‘affect * ° * competition’ is one 
of vast elasticity and uncertainty needs no argument. But 
the Commission itself, applying its own formula to the 
agreements in issue, has shown how narrowly it construes 
this language. For a section 15 agreement to exist in 
this case, the Commission says there would have to be 
‘can additional agreement by the PMA membership to pass 
on all or a portion of its assessments to the carriers and 
shippers served by the terminal operators’? (R. 9 [675a- 
676a]). Apparently, it is immaterial how the practical 
consequences of putting the agreement into effect alter the 
pre-existing competition. If the Commission deemed such 
consequences significant, it would have examined the effect 
of the agreement upon VW, which is part of the shipping 
public, and not simply looked, as it did, to the terms of the 
agreement itself. In short, according to the Commission, 
an agreement ‘‘affect[s] * * * competition”? only when by 
its terms it directly controls or regulates such competition. 


E 

‘None of the authorities cited by the Commission support 
its strained construction of section 15. 

The Commission’s reliance upon Kennedy v. Long 
Island R. R., 211 F. Supp. 478, 489 (S.D.N-Y. 1962), aff’d, 319 
F. 2d 366 (2d Cir. 1963), cert. denied, 375 U. S. 830 (1963), 
is wholly misplaced. There it was held that an agreement 
among railroad companies relating to strike insurance was 
not one providing ‘‘for the pooling or division of traffic, or 
of service, or of gross or net earnings or of any portion 
thereof’? [49 U.S.C., section 5(1)], and, therefore, did 
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not require the approval of the Interstate Commerce Com- 
mission. Not only was the agreement in question radi- 
cally different from the one with which we are concerned, 
but very different statutory language was being inter- 
preted. 


The broad jurisdiction over ‘‘cooperative working ar- 
rangements”’ conferred upon the Commission by section 
15 of the Shipping Act and upon the Civil Aeronautics 
Board by section 412 of the Federal Aviation Act (49 
U.S.C. section 1382) has never been given the Inter- 
state Commerce Commission. Thus, how the courts have 
construed the quite different language of the Interstate 
Commerce Act in this regard provides no guide for the 
construction of language ‘‘so dissimilar in terms and set- 
ting”? as section 15. Cf. United States v. American Union 
Transp., supra, 327 US. 437, 455 n.19 (1946). 


Far more instructive is the interpretation which the 
Civil Aeronautics Board has placed upon language derived 


from section 15. That Board has assumed without ques- 
tion that agreements which affect labor-management rela- 
tions are subject to no different rules than any other if 
they fall within the literal language of the statute. Cf. 
Airlines Negotiating Conference Agreements, 8 CAB. 
354 (1947); Siz-Carrier Mutual Aid Pact, 29 CAB. 168 
(1959). 


The Commission does not clarify why it believes the 
“legislative history’’ of the Act to clearly support its con- 
struction. Apart from the Alexander Report, the only 
piece of legislative history cited by the Commission is a 
letter addressed in 1961 by the then Assistant Attorney 
General in Charge of the Antitrust Division to a Congres- 
sional committee engaged in considering proposed amend- 
ments to the Shipping Act (BR. 7 n.2 [673a-674a]). This 
informal communication by someone in the executive branch 
not charged with any responsibility for the administration 
of the Shipping Act does not support the use now made of 
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it and, in any event, scarcely rises to the level of ‘‘legisla- 
tive history.’’ 


Nowhere does the Commission explain how it recon- 
ciles the standard it now lays down either with the Alex- 
ander Report or with the statutory scheme which, as we 
have already noted, calls for the filing of every agreement 
between persons subject to the Act, not simply between 
persons in competition with one another. Examination 
of the balance of section 15 will disclose a great deal in 
it wholly at odds with the Commission’s formula. If 
Congress had only been concerned with agreements ‘‘con- 
trolling, regulating, preventing, or destroying competition,”’ 
why did it describe six additional categories of agreements 
which must be filed. Furthermore, if Congress had only 
been interested in competition for the business of the 
shipping or travelling public, why did it refer broadly 
to ‘‘competition’’? Along the same lines, where can 
the Commission find in the provision regarding the fil- 


ing of every agreement relating to transportation rates 
and fares the authority to exclude charges for the ter- 
minal phase of ocean transportation? Finally, how can 
such exclusion be made compatible with the direction to 
disapprove any agreement unjustly discriminatory as 
‘between carriers’’? 


The statute was the product of long and careful con- 
sideration. It must be assumed that its language was 
“selected as a matter of deliberate choice.’? Carnation Co. 
v. Pacific Westbound Conference, 383 U.S. 213 (1966). The 
Commission’s reading disregards the plain meaning of the 
words Congress employed, renders much of section 15 
superfluous, and is inconsistent with what remains. Every 
principle of statutory construction, therefore, compels the 
rejection of this interpretation. 
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F 

The cooperative working arrangement here involved 
represents the type of abuse of private power which the 
Shipping Act was designed to end. 

The target of the Shipping Act was agreements like 
those among the members of PMA. A large scale user 
of transportation competitive with that provided by the 
PMA membership is being made the victim of discrimina- 
tory action through the collective power of the major ship- 
ping lines and their subsidiary enterprises. Just as was 
the case when the House Committee made the investiga- 
tions which led to the Shipping Act, the vehicle for the 
discrimination is one of the facilities indispensable to trans- 
portation by water, stevedoring and terminal services. 


The Commission’s construction of section 15 frustrates 
its legislative design. What is left of the comprehensive 
scheme of regulation envisaged by that Act if a tax may 
be imposed upon the discharge of all cargo by persons 


subject to the Act without advising the Commission of the 
system of taxation and securing its approval thereof? 


To recognize the power in PMA to impose this tax is to 
recognize its power to destroy VW or any other shipper. 
Althongh the money here involved is limited, the authority 
claimed by PMA is not. If an unpopular item such as 
automobiles, which provides little revenue for liners, can 
be assessed one hundred times as much, proportionally, 
as coastwise lumber, it can also be made subject to a levy 
one hundred times greater than all other cargo classifica- 
tions. There is no limiting factor whatsoever if, as PMA 
contends, its actions are not subject to any Government 
supervision or control. As PMA’s president admitted, the 
power to determine what assessment particular cargo would 
carry contained the potential for ‘‘abolishing whole seg- 
ments of the industry’’ (388 [212a]). It is self evident that 
in the words of Chief Justice Marshall, ‘‘the power to tax 
involves the power to destroy.’’ McCulloch v. Maryland, 
17 U.S. (4 Wheat.) 316, 431 (1819). 
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Admonishing against exactly the type of restrictive 
interpretation which the Commission has adopted in this 
case, the Supreme Court said in United States v. American 
Union Transp., supra, 327 U. S. 437, 457 (1946): 


“Statutes may be emasculated as readily and as 
much by unauthorized restricted reading as by one 
unduly expansive. And the wisdom [of particular 
statutory provisions] * ° * is the concern of Con- 
gress, not of this Court. We leave the statute as 
Congress enacted it.”’ 


POINT II 


Even under the Commission’s interpretation of 
section 15, PMA’s agreements are covered. 


Even if the Commission’s construction of the statute 
were on sound ground, it would still have erred in con- 
cluding that such construction left the cooperative working 
arrangement outside section 15. As the Commission made 
plain, it would have found such arrangement within the 
statute if there were ‘‘an additional agreement by the 
PMA membership to pass on all or a portion of its assess- 
ments to the carriers and shippers served by the terminal 
operators’’ (R. 9 [675a-676a]). 


The Commission misread the record, however, when 
it characterized it as being devoid of evidence showing the 
existence of such an additional agreement. 


So far as the carriers belonging to PMA are concerned, 
it was part and parcel of the decision to have terminal 
operators pay the assessments on the former’s cargo, that 
the carriers would make available the moneys needed for 
this purpose (Ex. 2L, p. 19 [$67a-368a]; Ex. 55, p. 2 [589a- 
591a]). The terminal operator is only a conduit between 
the PMA member carrier and PMA. Having the terminal 
operator pay the assessment is a purely formal arrange- 
ment entered into for income tax purposes only. 
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_ The situation is somewhat different as to shippers, like 
VW, which employ terminal operators directly, since such 
shippers are not members of PMA and, therefore, not par- 
ties to the PMA agreements. But while their consent was 
not obtained to passing on to them the PMA assessments, 
nevertheless, the ‘‘understanding”’ on which these asess- 
ments were voted was that this is what would happen. 
As MTC’s counsel noted on December 10, 1962, in recount- 
ing the history of the “<Mechanization Fund assessments 
on Volkswagen autos’’: 

“‘Eyffective January 1, 1961 PMA and ILWU 
entered into a Supplemental Agreement on Mechani- 
zation and Modernization, calling for the creation of 
a special fund for longshoremen. It was left up to 
PMA to determine how contributions would be made 
to the Fund. In due course it was determined by 
PMA that stevedore and terminal companies should 
contribute to the Fund certain amounts with respect 
to each ton of cargo handled. It was contemplated 
that these assessments, as added stevedoring or ter- 
minal costs, could be added to the charges of the 
stevedore or terminal companies’’ (Ex. 32 [519a- 
5222]). (Emphasis supplied.) 


Such passing on necessarily had to be within the con- 
templation of the parties, because when MTC and the other 
PMA members voted these assessments they knew that they 
could not pay them without increasing their charges to 
petitioner. The assessments were agreed to with this as a 
silent predicate. There was no need to secure explicit agree- 
ment regarding action to which there was no alternative. It 
followed as surely as night follows day that if MTC paid 
PMA the agreed upon assessments, more than double the 
existing margin between costs and receipts, that they would 
have to secure reimbursement from VW. 


All involved knew that the passing on of the PMA as- 
sessments to VW was an integral part of PMA’s program. 
Thus, when VW refused reimbursement, PMA made no 
serious attempt to collect the assessments from MTC nor 
did it dispute MTC’s description of itself as ‘‘only a 
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collection agency’? (Ex. 9 [486a-487a]). On the contrary, 
PMA’s treatment of MTC was entirely consistent with that 
description. If PMA assumed an adversary position to MTC 
in the District Court, having first agreed that MTC with 
PMA’s support would effect the collection from VW witb 
MTC as plaintiff, it did so only as a matter of legal strategy 
to create the false impression that the original agreement 
did not embrace collection of the assessments from VW. 
But such formal posturing cannot obliterate the underlying 
realities which are that when MTC and the other members 
of PMA entered into their cooperative working arrange- 
ment they knew that the assessments on the discharge of 
VW’s automobiles would have to be paid ultimately by 
petitioner; that PMA has never made any serious attempt 
to collect the assessments on this cargo from MTC; and 
that MTC has made no payments to PMA on cargo on 
which VW has refused to recognize any obligation to pay, 
although it has made all other payments called for by the 
cooperative working arrangement. 


In parallel fashion, the onshore operators discharging 
Army cargo paid no assessments on such cargo and no 
penalties were imposed upon them for their delinquency 
as long as reimbursement was not forthcoming (Ex. 21 
[502a-507a], Ex. 2A, Ex. 2C, p. 2, Ex. 2F, p. 4 [354a], Ex. 
2H, p. 5 [357a]). 


The term ‘‘agreement’’ in section 15 was deliberately 
defined by Congress as including ‘‘understandings, con- 
ferences, and other arrangements’? (46 U.S.C., section 814). 
The record permits no doubt that there was present here 
an ‘‘understanding’’ to pass on the assessments to VW. 


The Commission gives a wholly false importance to the 
fact that MTC in theory was free to absorb the entire 
amount and, in fact, apparently indicated a willingness to 
absorb a small portion of the assessment (R. 9 [675a-676a]). 
As the Commission itself recognizes in describing the type 
of additional agreement that would have to be present for it 
to deem section 15 to be involved, all that was required was 
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one to ‘“‘pass on all or a portion of’’ such assessments 
(abid.) (emphasis supplied). As a practical matter, as both 
MTC and PMA knew and understood, the amounts charged 
VW would have to be increased to cover the cost of 
the assessments. The understanding that this would be 
done is in no way incompatible with some small latitude in 
MTC regarding how much they would absorb and how 
much they would pass on. But that MTC would have to 
pass on some portion, because of the size of the assess- 
ments, was recognized by everybody concerned. There- 
fore, what was present here was just such an additional 
agreement as the Commission deems critical, that is, one 
to pass on a portion of the PMA assessments to VW. 


POINT Ill 


The Commission erred in finding no violation of 
section 16. 


Section 16 (46 U.S.C., section 815) in the most compre- 
hensive and sweeping language forbids discrimination be- 
tween shippers or cargo. It makes it unlawful for any 
common carrier by water or other person subject to the 
Act “either alone or in conjunction with any other person, 
directly or indirectly °* ° ° to subject any particular person, 
locality or description of traffic to any undue or unreason- 
able prejudice or disadvantage in any respect whatsoever.” 


As we have shown earlier, MTC are subject to the Ship- 
ping Act because they furnish terminal facilities in con- 
nection with common carriers by water. All their opera- 
tions must, therefore, meet the requirements of the statute, 
including their activities with regard to chartered cargo. 
D. L. Piazza Co. v. West Coast Line, Inc., 3 F.M. B. 608 
(1951). 


The method MTC have adopted, in conjunction with 
the other members of PMA, to allocate the cost of the Mech 
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Fund among the users of its terminal facilities violates 
section 16 on its face. Automobiles are discriminated 
against and logs, lumber, bulk cargo, scrap metal, in fact, 
all other general cargo, are preferred. MTC’s method of 
allocation distributes a common cost in an admittedly arbi- 
trary fashion without any attempt to relate benefits to 
burdens. But VW’s contention that MTC has violated sec- 
tion 16 has been brushed aside by the Commission on the 
ground that to sustain its position VW is required to show 
that cargo in competition with its Volkswagen automobiles 
has been preferred (R. 9 [675a-676a]). 


However, as Commissioner Patterson in his illumi- 
nating dissert points out (P. 49-54 [712a-717a]), such a 
showing is by no means the universal requirement the 
Commission implies. In fact, the Commission and its 
predecessors themselves have successfully defended ac- 
tions they have taken on the ground that they were neces- 
sary to prevent discriminatory practices outlawed by section 


16 without ever exploring what the impact of such practices 
were upon competition. California v. United States, supra, 
320 U.S. 577, 581-582 (1944); New York Foreign Freight 
Forwarders & Brokers Ass’n v. Federal Maritime 
Comm’n, 337 F. 2d 289 (2d Cir. 1964), cert. dented, 380 
U.S. 914 (1965). 


In the Freight Forwarder’s case, where the Commission 
met the argument in the Second Circuit that competitive 
injury must be shown to establish a section 16 violation, it 
called such contention ‘‘plainly untenable.’’ Brief for Re- 
spondents, p. 30. Defending the finding of such a violation 
without such evidence, the Commission’s brief went on to 
point out that the Commission’s predecessor had ‘‘found 
substantial evidence that * * * shippers [are] charged dis- 
guised markups of widely varying amounts on identical 
services and for no apparent reason. It did not need to find 
more. Such practices in a regulated industry are, as the 
Board said, prima facie discriminatory and unlawfal in the 
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absence of justification * ° *.”’ The cases requiring a com- 
petitive relationship were distinguished on the ground that 
here ‘the same service is rendered to all shippers, #.¢., Pro- 
curement of insurance, and the commodity being shipped 
has nothing to do with the reasonableness of the fee exacted 
for this service’? (Id., p. 31, n. 11). Counsel’s argument was 
accepted by the Court. 

Similarly, here, the same benefit is being made available 
to all shippers, ie., the opportunity to profit from labor 
savings, and the commodity invoived has nothing to do with 
the reasonableness of the charge exacted for this oppor- 
tunity. Likewise, widely disproportionate charges are ex- 
acted for this same service, whether such charges are 
deemed a function of the original discharge cost or of 
existing direct labor cost or considered in absolute terms. 


The effect of PMA’s agreements, put into execution by 
MTC, under which automobiles uniquely are taxed accord- 
ing to measurement tons, whatever the manifest shows, and 


are made to pay the highest rate of tax, coupled with the 
favored treatment given other cargo, results in automo- 
biles being burdened ten to fifteen times as heavily as 
other general cargo, and one hundred times as heavily 
as favored cargo, like logs and lumber. The only conclu- 
sion possible on this record is that reached by Commis- 
sioner Patterson, ‘‘that there has been preference and 
advantage to traffic other than Complainant’s property 
and disadvantage and prejudice to Complainant’s prop- 
erty”? (P. 53 [716a-717a]). 
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POINT IV 


The Commission erred in finding no unreasonable 
practice by MTC in violation of section 17. 


A 


Section 17 embraces every practice of MTC in execution 
of the PMA agreement, not solely the inclusion of the 
PMA tax in their charges to VW. 

The conclusion of the majority of the Commission that 
no violation of section 17 is involved in the adherence by 
MTC to PMA’s arbitrary system of taxation is entirely 
unjustifiable. 

To begin with, the Commission looked at only one of 
the congeries of practices involved, which is the passing on 
by MTC of the PMA assessments for the Mech Fund. It 
disregarded: 


(a) adoption of a method for allocating to such 
property a common cost, i.e., the Fund; and 

(b) accepting the obligation to make, and making, 
regular monthly payments to PMA in accordance 
with such allocation. 


MTC’s participation as members of PMA in the adop- 
tion of a method for allocating the cost of the Fund is 
by itself a ‘‘practice’’ within the meaning of section 17 
and must, therefore, be ‘‘just and reasonable’? (P. 55-56 
[717a-719a]). 


These conclusions follow, a fortiori, from the decision 
in Terminal Rate Structure—Pacific Northwest Ports, 5 
F.M.B. 53 (1956). In that case, the Commission’s predeces- 
sor held that it had jurisdiction under section 17 to approve 
or disapprove a particular accounting method of segregat- 
ing terminal costs and carrying charges and apportioning 
such costs and charges to the various wharfinger services 
at Pacific Northwest ports. After pointing out that the 
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purpose of the proceeding was ‘‘to ensure that the regula- 
tions and practices of the terminal operators of the As- 
sociation, as other persons subject to the Shipping Act, 
1916 * * * conform to a standard of justice and reason- 
ableness as required in section 17 thereof,’’ the Board 
overruled as without merit the contention that it was 
exceeding its authority (5 F.M.B. at 55): 


‘‘We believe it captions to assert that a system 
of cost accounting which may result in assessment 
of charges against persons not directly benefited 
by services rendered may not be an unjust and un- 
reasonable practice within the meaning of section 
17, or may not be subject to our jurisdiction.’’ 


The reasons given for taking jurisdiction over a system 
of cost accounting apply even more strongly to the subject 
matter of this proceeding. If the allocation of a cost 
through mere book entries may be an unjust or unreason- 
able practice because it ‘‘may result in assessment of 
charges against persons not directly benefited by services 
rendered,”’ clearly, a system of allocation effected through 
actual payments qualifies. Where a cost is unfairly al- 
located through actual payments, rather than mere book 
entries, the result must be the assessment of charges 
“against persons not directly benefited by services ren- 
dered.”’ 


But the Commission gave no consideration whatever 
to the propriety of the practice involved in the adoption 
by MTC of the method of allocating the Mech Fund de- 
cided upon by the membership of PMA. It treated as 
the only practices before it for evaluation, MTC’s act in 
seeking to pass on to VW the assessment levied by PMA 
on the discharge of Volkswagen automobiles. And as 
to the one practice which it did review, the Commission 
misapplied the statutory standard. Thus, the Commis- 
sion erred twice over: first, in looking only to the prac- 
tices involved in MTC’s attempt to collect the PMA tax; 
second, in how it evaluated that practice. 


44 


Each and every constituent practice mvolved m the 
execution of the cooperative working arrangement is unfair 
and unreasonable. 


Viewed singly or together each practice engaged in 
by MTC in execution of PMA’s cooperative working 
arrangement must be condemned because each is infected 
by the basic illegality and inequity which characterizes 
that arrangement. 


It is self-evident that a practice which is illegal cannot 
be considered ‘‘just and reasonable.’’ Acts taken in exe- 
cution of a price-fixing agreement which violates the anti- 
trust laws are illegal. The cooperative working arrange- 
ment among the membership of PMA does not enjoy the 
immunity conferred by section 15 from the Sherman and 
Clayton Acts. Hither, as the Commission held, it is not 
within the reach of that section, or, if it is, as VW con- 
tends, it has not been filed and approved. Carnation Co. 


v. Pacific Westbound Conference, supra, 383 U. S. 213 
(1966). Tested by the standards of the antitrust laws, 
PMA’s cooperative working arrangement is per se illegal. 
Agreement upon an element of price is price fixing. Ac- 
cordingly, practices which put that agreement into effect 
violate section 17 of the Shipping Act. 


In addition to being illegal under the antitrust laws, 
PMA’s cooperative working arrangement is inequitable 
because it distributes a common cost in an unfair and 
unreasonable fashion. 


Inequity was inevitable when PMA failed to give any 
weight to labor in allocating what it has always insisted 
is a labor cost and when it decided to use instead the 
arbitrary yardstick of manifested tonnage. The unfairness 
of such a yardstick was deliberately aggravated in the case 
of automobiles by requiring the tax on them uniquely to 
be based on measurement tonnage rather than manifested 
tonnage. 
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The built-in injustice of using an inappropriate yard- 
stick has been compounded by an unequal tax rate. Bulk 
cargo, scrap metal, coastwise shipments, logs and lumber 
are all assessed at a lower dollar-and-cents rate per ton 
than is the cargo shipped by VW. In consequence, each 
ton of lumber, to take one example, pays only one hundredth 
of what MTC is seeking to collect from VW, while each 
ton of bulk cargo pays only one-fifth.° 


The agency through which this is being accomplished is 
MTC. Tt is MTC which are paying and passing on 
to liner cargo a disproportionately small share of the 
Fund, in order to burden chartered cargo with a cost the 
former cargo should bear. That the Commission has juris- 
diction to put a stop to the practices whereby this is being 
accomplished is indisputable. California v. United States, 
supra, 320 U. S. 577, 586 (1944) ; D. L. Piazza Co. v. West 
Coast Line, Inc., supra, 3 FMB. 608 (1951); California 
Stevedore & Ballast Co. v. Stockton Port District, 7 FMC. 


75 (1962); In the Matter of Agreement 6210, 2 USMC. 
166, 170-171 (1939). 


To find no violation of section 17 in these facts the 
Commission was forced to take the position that there 
need be no relationship between benefits and burdens. It 
is enough that ‘substantial benefits’’ are present. If 
they are present, then presumably section 17 interposes 
no obstacle to charging whatever the traffic will bear re- 
gardless of what other persons are paying for the same 
thing. 


* Far less egregious discrimmation than that present here has 
been condemned as unjust and unreasonable. Practices, etc. of San 
Francisco Boy Area Terminals, 2 U.S.M.C. 588 (1941), offd 
‘sub. nom., California v. United States, 46 F. Supp. 474 (N. D. Cal. 
1942), off, 320 U. S. 577 (1944) ; Investigation of Certain Storage 
Practices, supra, 6 F-M.B. 301, 316 (1961); Storage Practices at 
Longview, Wash., 6 FMB. 178, 182-184 (1960); California 
Stevedore & Ballast Co. v. Stockton Elevators, Inc., Dt. No. 1000 
(Apr. 21, 1964). It is elementary that one cargo cannot be used 
to subsidize another. 
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Not only is such an interpretation of section 17 in- 
consistent with the popular understanding of what the 
words in that section mean, but it is wholly at odds with 
the philosophy underlying its past administration. Let 
us take one of the best known cases involving section 17, 
California v. United States, supra, 320 U. S. 577 (1944). 
What difference should it have made there that, if wharf 
storage failed to supply ‘‘revenue sufficient to meet the cost 
of the service, the burden would be shifted to those who paid 
appellants for other terminal services, such as docking of 
vessels, loading and unloading, and transportation privi- 
leges over and through the terminals?’’ 320 U. S. at 581-582. 
Presumably, those paying for the ‘‘docking of vessels’’ and 
the other services mentioned were receiving ‘‘substantial 
benefits’? in return. If that were enough no significance 
would attach to the fact that they might be overcharged for 
such benefits. 


Or to take another example, if the Commission is right 


that benefits need not be related to burdens, why the 
elaborate attention paid to cost accounting in Terminal 
Rate Structure—Pacific Northwest Ports, supra, 5 F MB. 
53 (1956)? 


The case cited by the Commission as supporting the 
inequitable doctrine which it now enunciates, Evans Cooper- 
age Co., Inc. v. Board of Comm’rs of the Port of New 
Orleans, 6 F.M.B. 415 (1961), in fact looks the other way. 
In that case a charge for ‘‘wharf tollage’’ was attacked 
essentially on the ground that the cargo involved received 
no substantial benefits in return because it never passed 
over the wharf. Nevertheless, the examiner found that 
benefits received were ‘‘reasonably related’’ to the charge 
being made. The Commission’s predecessor affirmed, but 
only after indicating that it was waiving greater precision in 
equating benefits with burdens because of the examiner’s 
finding that ‘‘precise equivalence’? was impossible. This 
expressed preference for an exact correlation between 
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benefits and burdens is. exactly the opposite of a rule 
which would license whatever burden lies in the power 
of the seller to impose once some benefits are found. 


It is inconceivable that Congress intended section 17 to 
be so interpreted. That section was placed in the statute to 
pat an end to one of the specific types of abuse which in- 
vestigation had revealed—anjast discriminaticn against in- 
dividual shippers in connection with just such matters as 
terminal charges. To require no more than that a ship- 
per receive something in exchange for his money, without 
regard to how disproportionate the charge made is to 
what others are required to bear, is to render section 17 
useless for the purpose for which it was designed. 


Perhaps in recognition of this fact, the Commission 
suggests that it might reach a different result if ‘‘the 
leviers of a charge imposed it in an unequal fashion because 
of a design deliberately to burden one of the users of 
its service more than another” (B. 10 [676a-677a]). This 


suggests that the unreasonableness and unfairness con- 
demned by section 17 is to be determined by subjective 
intent rather than objective fact. Anyone complaining of 
a practice as unreasonable and unfair would be faced with 
a virtually impossible burden of proof regarding the state 
of mind of the person engaging in the challenged practice. 


How difficult it would be to discharge that burden can 
be judged by the fact that in this case, in the face of 
the deliberate adoption of a method for taxing automobiles 
harsher than that employed for any other cargo, the Com- 


The peculiarly onerous burden placed on Volkswagen 
automobiles is no accident. When it seemed possible that 
automobiles could escape PMA’s inequitable formula by 
a change in manifesting practices, PMA directed that 1959 
manifesting usage control; when it developed that even 
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during 1959 some automobiles had been deemed weight 
cargo, PMA ruled that automobiles alone should be taxed 
as measurement cargo regardless how manifested. This 
oppressive rule applies only to automobiles and to no 
other cargo. It was imposed in the face of the fact that 
PMA was as well aware as VW that its original formula 
was unfair to this cargo and raised the costs of its dis- 
charge ten times as much as it affected that of other 
cargo. 

Nevertheless, the Commission apparently does not think 
that it has been shown that the leviers of these charges 
acted pursuant to a design deliberately to burden VW 
more than anyone else. It reaches this conclusion by 
concentrating on the state of mind of MTC and by wholly 
ignoring the fact that MTC is merely the agency through 
which PMA exercises its collective power. It is not MTC 
which are the ‘‘leviers’’ of the discriminatory assessments 
here involved but PMA. And PMA intended exactly what 


it has accomplished, to transfer to VW’s automobiles 
the financial burden which liner cargo should be carrying. 


Under any test, therefore, MTC, by becoming party 
to what PMA intended, are establishing, observing and 
enforcing a group of practices which are unjust and un- 
reasonable and which the Commission should have con- 
demned. 
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Conclusion 


MTC and the other members of PMA have violated 
section 15 of the Shipping Act by failing to file their co- 
operative working arrangement taxing all stevedoring and 
terminal operations on the Pacific coast. Sections 16 and 17 
of the Act have been breached by putting this arrangement 
into execution. The Commission erred by concluding other- 
wise. The order of the Commission should be set aside and 
the Commission should be compelled to grant petitioner the 
relief requested in the complaint. 


Dated: March, 1966. 


Respectfully submitted, 


Ricnazp A. Wurruxe 

Rozzer J. CoEBER 

Srerroz & JomNsox 
Attorneys for Petitioner 
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Appendix 


Shipping Act of 1916, as amended, 39 Stat. 728, 46 
U.S. C., sections 801, et seq. 


Section 1, 46 U. S. C., section 801. 
When used in this chapter: 


The term ‘‘common carrier by water’? means a common 
carrier by water in foreign commerce or a common carrier 
by water in interstate commerce on the high seas or the 
Great Lakes on regular routes from port to port. 


The term ‘‘other person subject to this chapter’? means 
any person not included in the term ‘‘common carrier by 
water,’’ carrying on the business of forwarding or fur- 
nishing wharfage, dock, warehouse, or other terminal facili- 
ties in connection with a common carrier by water. 


Section 15, 46 U.S. C., section 814. 


Every common carrier by water, or other person sub- 
ject to this chapter, shall file immediately with the Com- 
mission a true copy, or, if oral, a true and complete memo- 
randum, of every agreement with another such carrier or 
other person subject to this chapter, or modification or 
cancellation thereof, to which it may be a party or conform 
in whole or in part, fixing or regulating transportation 
rates or fares; giving or receiving special rates, accommo- 
dations, or other special privileges or advantages; con- 
trolling, regulating, preventing, or destroying competition; 
pooling or apportioning earnings, losses, or traffic; allotting 
ports or restricting or otherwise regulating the number 
and character of sailings between ports; limiting or regu- 
lating in any way the volume or character of freight or 
passenger traffic to be carried; or in any manner providing 
for an exclusive, preferential, or cooperative working ar- 
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rangement. The term ‘‘agreement”’ in this section inclades 
understandings, conferences, and other arrangements. 


The Commission shall by order, after notice and hearing, 
disapprove, cancel or modify any agreement, or any modifi- 
cation or cancellation thereof, whether or not previously 
approved by it, that it finds to be unjustly discriminatory 
or unfair as between carriers, shippers, exporters, import- 
ers, or ports, or between exporters from the United States 
and their foreign competitors, or to operate to the detri- 
ment of the commerce of the United States, or to be con- 
trary to the public interest, or to be in violation of this 
chapter, and shall approve all other agreements, modifica- 
tions or cancellations. 


Any agreement and any modification or cancellation of 
any agreement not approved, or disapproved, by the Com- 
mission shall be unlawful, and agreements, modifications, 
and cancellations shall be lawful only when and as long 


as approved by the Commission; before approval or after 
disapproval it shall be unlawful to carry out in whole or in 
part, directly or indirectly, any such agreement, modifica- 
tion, or cancellation. 

e e e 


Section 16, 46 U. S. C., section 815. 


It shall be unlawfal for any common carrier by water, 
or other person subject to this chapter, either alone or in 
conjunction with any other person, directly or indirectly— 

First. To make or give any undue or unreasonable 
preference or advantage to any particular person, locality, 
or deseription of traffic in any respect whatsoever, or to 
subject any particular person, locality, or description of 
trafie to any undue or unreasonable prejudice or dis- 
advantage in any respect whatsoever. 
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Section 17, 46 U.S. C., section 816. 


Every such carrier and every other person subject to 
this chapter shall establish, observe, and enforce just and 
reasonable regulations and practices relating to or con- 
nected with the receiving, handling, storing, or delivering 
of property. Whenever the Board finds that any such 
regulation or practice is unjust or unreasonable it may 
determine, prescribe, and order enforced a just and reason- 
able regulation or practice. 
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QUESTIONS PRESENTED 
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In the opinion of respondents, the questions presented are as fol- 
lows: 

1. Did the Commission err in determining that no agreement subject 
to section 15 existed between Marine Terminals Corporation (MIC) and 
other members of Pacific Maritime Association (PMA) with respect to the 
assessments referred to on pages 2 and 3 of the Commission Report? 


2. Did the Commission err in determining that MIC, in connection 


with the assessments referred to above, did not violate the prohibitions 


of section 16 First against making or giving undue or unreasonable pref- 
erence or advantage to any particular person, locality or description of 
traffic in any respect whatsoever, or against subjecting any particular 
person, locality or description of traffic to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever? 

3. Did the Commission err in determining that MIC, in connection 
with the assessments referred to above, did not violate the provisions 
of section 17 requiring the establishment, observance and enforcement of 
just and reasonable regulations and practices relating to or connected 
with the receiving, handling, storing or delivering of property? 

h. Did the Commission in its Docket No. 1089 comply with the pro- 
visions of section 8 of the Administrative Procedure Act (5 U.S.C. 1007)? 
In particular, did the Commission make findings upon each of the material 
issues of law and fact presented and did it rule adequately on petition- 


er's exceptions to the decision of the Hearing Examiner? 


S. Do the conclusions of the Commission in the order dismissing 


petitioner's complaint support its order, and are the conclusions, in 


turn, supported by adequate findings, substantial evidence in the record 


and rational bases in the law? 


The Commission Correctly Found That The Agreement 
For Raising The Mech Fund Was Not Subject to Section 
15 of The Shipping Act, 1916. 


fhe Commission Correctly Found No Violation of 
Section 16 of The Shipping Act, 1916. 


UII. The Commission Correctly Found No Violation of 
Section 17 of The Shipping Act, 1916. 


CONCLUSION 
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COUNTERSTATEMENT OF THE CASE 


Petitioner seeks review under the Review Act of 1950, 5 U.S.C. 1031, 
et seq., of an order of the Federal Maritime Commission issued in the 
Commission's Docket No. 1089, Volkswagenwerk Aktiengeselischaft v. 
Marine Terminals Corporation, et al., dismissing petitioner's complaint. 
The Commission's order was entered October 13, 1965, and the petition to 
review was filed on December 10, 1965. 

Petitioner is a German corporation which manufactures Volkswagen 
automobiles. Patitioner ships its automobiles to ports on the United 
States Pacific Coast by means of common carrier and chartered (contract) 
vessels. During the year 1962, approximately 70 percent of petitioner's 
shipment of automobiles to the Pacific Coast were shipped on chartered 
vessels, and the remaining 30 percerit were shipped via common carriers 
(I.D. 3). 

Marine Terminals Corporation and Marine Terminals Corporation (of 
Los Angeles) (hereinafter referred to simply as MIC) nue respondents in 


the Commission preceeding. Marine Terminals Corporation is an inter- 


venor befere this Court. MIC operates ocean terminals and performs 


stevedoring services at San Francisco and Long Beach. The overwhelming 
portion of MIC's business is performed for common carriers: the remain- 
der for contreat carriers (I.D. 4). Both MIC and MIC of Los Angeles are 
members of carloaders' associations whose agreements bave been filed 
with and approved by the Federal Maritime Commission, pursuant to sec- 
tion 15 of the Shipping Act, 1916. 


ers ee 


Pacific Maritime Association (hereinafter simply PMA), an inter= = 
enor in the Commission proceeding and before this Court, is a nonprofit 
corporation organized in 1949 for the purpose of negotiating and admin- 
istering labor’ contracts with labor unions, on bebalf of its membership 
(ID. 5). Common and contract carriers, marine terminal operators, and 


stevedore contracters are eligible for membership in PMA; shippers as 


such are not eligible for membership. Collective: bargaining be-. | 


tween PM and the labor mions is subject to the National Labor Rela- 
tions Act and to the jurisdiction of the National Laber Relations Board, 
pursuant to 29 U.S.C. lhl, et seq. Insofar as this case is concerned, 
collective bargaining takes place between PMA on the one hand and the In- 
ternational Longshoremen's aud Warehousemen's Union (hereinafter ILWwu ) 
on the other hand, and this bargaining between the two parties deals 
with the work of longshoremen and marine clerks. 

The dues and assessments of PMA are determined by a Board of Direc- 
tors, the members of which are selected from the membership of PMA as 
divided into eight groups, each group having an identity of interest. 
Among the assessments levied by the Board of Directors have been cargo 
dues which are computed by utilizing (1) "each ton of cargo loaded or 
discharged at U. S. Pacific Coast ports by or for members or for non- 
members; and (2) the man hours performed by employees of the members 
under the terms of the ILM agreements." (I-D. S). 

The history of the Commission proceeding goes back to 1957 when ne- 
gotiations between PMA and the ILWU as to work-saving devices in connec- 


tion with stevedering at Pacific Coast ports first took place. At that 
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time PMA desired the opportunity to introduce vork-seving devices where 
appropriate and to be free from strikes and slowdows. ‘The ILWU wanted 
assurances from PMA that workers would share in the monetary benefits 
realized from such work-saving devices, that there wcaia be no accelera- 
tion of productivity demanded from individual workers, and finally that 
there would be no unsafe conditions created as a result, of the introduc- 
tion of labor-saving devices. 

In August of 1959 PMA agreed to accumlate a fund of approximately 
$1,500,000 for the benefit of its employees, and at the same time the 
ILWU agreed to a further study of mechanization which would be completed 
not later than June of 1960. On October 18, 1960, the parties signed a 
"Memorandum of Agreement on Mechanization and Modernization." This 
agreement set up a "mechanization and modernization fund" (hereinafter 
simply "the fund") of $29,000,000, which sum was to be raised over a pe- 
riod of time to extend to July 1, 1966, on which date the agreement 
would expire. By the terms of the agreement, the members of PMA were to 
accumulate the $29,000,000 at the rate of $5,000,000 each year with 
$2,500,000 being collected for the period January 1, to June 30, 1966. 
haded to that accumlation would be the $1,500,000 already collected by 
PMA as a result of the August 1959 agreement. 

As PM's membership was responsible for the accumlation of the 


fund, the ILWU agreed to allow PMA solely to determine how the fund 


would ‘be accumilated. In January of 1961, the Board of Directors and 


the membership! of PMA approved the adoption of a majority report of a - 
“Work Improvement Fund Committee" which had been appointed by the Presi- 
dent of PMA in November of 1960, and at the same time the membership 
ratified the Memoremius of Agreement entered into between PMA and the 
ItW. Except as the facts of this case necessarily include mention of 
the Memorandum of Agreement, it is not directly involved in this pro- 
ceeding. No party has attacked the agreement or the purposes thereof. 
On the contrary, petitioner admits that it supports the purposes of the 
agreement (Pet. Br. h). 

What is at issue in this preceeding is the method approved by’ PMA 
for raising the fund. As stated above, the method was adopted by PMA's 
membership in January of 1961. The resolution of the meeting reads in 
part as follows: 


It was regularly moved and seconded that the 
Majority recommendation of the Committee appointed 


bership again in six months. 
The Chairman explained the three recommendations which had been 


made: 


' Majorit; (on which the motion is based) 
on general cargo 
S 1/2¢ on bulk 


Board of Directors 
20¢ a ton 


It was further agreed that the Board of Directors 
would examine and determine the definition of bulk 
cargoes. 


At this time a secret ballot was taken and the 
vote was polled as follows: 


246 yes; 74 no; 21 withheld; 67 absent 


Motion carried by a majority of the total voting 
strength of the Association membership. (Exh.' 20, pp. 3-4). 


In essence, the majority report which was adopted by the membership 
of PMA provided that members would be assessed on the basis of tonnage 
carried or handled, with bulk cargo being assessed at one-fifth the rate 
for general cargo. Shortly after the meeting of PM's membership, the 
Board of Directors altered the assessment for general cargo to 27 1/2¢ 
per ton carried or handled. The assessments were to work as follows: 
Each member of PMA would remit to PMA as trustee for the fund established 
pursuant to the agreement between PMA and the ILW an amount equal to 
27 1/2¢ per ton of cargo carried or handled, a ton constituting for the 
purposes of the assessment 2000 pounds weight, or )0 cubic feet measure- 
ment. One thousand board feet of lumber also constituted a ton. These 
measurements are the ordinary measurements used in manifesting cargo for 
carriage by sea. The special category of bulk cargo was to be assessed 
at 5 1/2¢ per ton carried or handled. 

PMA further provided that the declarations of tonnage by its mem- 
bers were to be based on and made in "the same manner as" declarations 
made to PMA for the purposes of assessing dues for the year 1959 (Exh. 


2n, p- 3). The declaration form used for dues purposes was to be contin- 


ued for the purposes of reporting tonnages for fund assessments. 


se 


At this point the real gravamen of petitioner's complaint becomes 
apparent. MIC, for dues purposes, had reported the handling of Volks- 
wagen automobiles on a measurement ton basis, in conformity with gen- 


erally accepted practice. That is, MIC's dues to PMA were assessed on 


the basis of measurement tons of cargo carried—lO cubic feet of cargo 


constituting a measurement ton. A Volkswagen automobile on this basis 
measures 8.7 measurement tons, whereas if weight ton were utilized, it 
would measure only 0.9 tons (I.D. 13). An assessment for the fund based 
on measurement tons at 27 1/2¢ per ton equalled $2.35; the same assess- 
ment based on weight tons equalled $.25 (I-D. 13). 

The assessment forma on automobiles was prescribed by FMA by a 
letter to its membership dated Jamary 16, 1958, for use in determining 
tonnage dues. Subsequent to the establishment of the method for deter- 
mining assessments for the fund, PMA sent out a circular letter to its 
members stating that it had become apparent that some members were not 
adhering to the measurement ton formula in reporting automobiles carried 
or handled: 

Since the institution of the Modernization and 
Improvement Fund, it bas come to our attention a number 
of contracting stevedores and steamship companies are 
still reporting automobiles for tonnage dues purposes 
on 2 weight basis instead of measurement. The theory 
of dues and assessments is predicated on the fact member 
companies shall pay on exactly the same basis thereby 


assuring all companies each is paying its fair share of 
a dues or assessment program. 


Any steamship company or contracting stevedore who 

has not been reporting and paying dues on automobiles on 

a measurement basis since January 1958 should immediately 
complete a revised tonnage declaration form indicating by 
vessel and date the tonnage on automobiles reported on a& 
weight basis, the tonnage which should have been reported 
on a measurement basis, and the difference which is assess- 
able at 2-1/2 cents per ton.. This statement should be com- 
pleted as promptly as possible and sent to the Association 
with a check to cover this amount of additional dues in- 
volved. Future reports on automobiles for PMA dues and 


Modernization and Improvement Fund purposes are to be made 

on a measurement basis. Exh. 36, emphasis supplied. 
Thus, PMA unequivocally required its members to report automobiles based 
on measurement tons as opposed to any other method of computation. That 


the assessment on a Volkswagen automobile based on measurement tons re- 


sults in a figure approximately ten times that which would result if 


weight tons were used cannot be denied, and respondents do not contest 
petitioner's statement to that effect. In fact, the Commission's Hearing 
Examiner so found.(I.D. 13). ; 

As stated above, petitioner ships a greater percentage of its auto- 
mobiles which are destined for the Pacific Coast via chartered (contract) 
vessels rather than by common carriers. In 1962, only about 30 percent 
were shipped via common carriers. The discharge rate, ae charges for 
handling one of petitioner's automobiles from the ship ‘to the dock, was 
negotiated between petitioner and MIC, and the Sean clue figure was 
called the "unit price." (I.D. 9). As the Examiner found, this price 
was a combination of actual costs, overhead, and profit, as well as the 


tonnage dues vhich MIC was required to remit to PMA. Petitioner knew 


that the tonnage dues were assessed on its automobiles on the basis of 
measurement tons, and no protest was made by petitioner as to this me- 


thod of assessment (ID. 10). As regards petitioner's automobiles 


which were carried via common carrier, the stevedoring charges were 


based on measurement tons and tonnage dues were paid to PMA accordingly. 

Thus, a more complete picture of petitioner's cause of complaint 
and the facts and circumstances surrounding the assessments for the fund 
emerges. FAA's members had been paying dues to PMA, which dues were as- 
sessed on automobiles carried or handled based on the measurement tons 
of each automobile. MIC paid dues on this basis, or at least there is 
nothing in the record to indicate that it deviated from that forma, 
from 1958 until 1961. PMA established the method of assessments for the 
fund on the same basis as tonnage dues were assessed, at which time pe- 
titioner felt aggrieved. Thence ensued the following events during 
which petitioner attempted to seek relief from the formla employed by 
PMA in collecting and making assessments for the fund. 

MIC soon realized that it would be unable to absorb the fund assess- 
ments on automobiles as a cost of doing business, and it necessarily de- 
cided that the assessments would have to be passed on to the shippers, 
petitioner included. Petitioner protested the method of making fund 
assessments, although it continued to use MIC's facilities. Petitioner 


wrote to PMA on January 17, 1961, stating in part: 


In conclusion, we are compelled to request immediate 
action by the Pacific Maritime Association to remove the 
threat of tonnage assessment on a measurement basis against 
the importation of unboxed foreign automobiles. Failing 
timely and affirmative action by your Association, we 
shall have no recourse but to seek legal order to remove 
this overwhelming discrimination which is implicit in an 
attempted levy at a level 10 to 15 times greater than as- 
sessed on other general cargo. Furthermore, you may ex- 
pect legal action against the Pacific Maritime Association 
for recovery of damages suffered by Volkswagenwerk, A.G.° 
and the distributors of these autos on the Pacific Coast, 
resulting from such restraint of trade. (Exh. 7, p- 3). 


On March 1, 1961, MIC informed PMA that petitioner was refusing to pay 
the assessment based as it was on measurement tons. MIC informed PMA 
that petitioner had informed its agents "that if our rates are renego- 
tiated and the assessment is placed in the rate, they will contimue to 
deduct the 27 1/2¢ per measurement ton." (Exh. 9). At the time peti- 
tioner refused to pay the fund assessment, MIC Likewise ceased remitting- 


the assessments on petitioner's automobiles to PMA. See Exhs. 13 and 1}. 


At that time, however, PMA agreed not to press MIC for payment of the 


assessments, pending a discussion of various means of Legal redress. 
Evidence in the record shows that petitioner was the only shipper . 
of automobiles who protested the assessments for the fund (I.D. 19). 
One common carrier of Volkswagen automobiles, Wallenius Lines, at first 
paid the assessment but then upon learning that petitioner was refusing 
to pay the assessments, it likewise refused to pay them, Qn January 25, 
1963, the agents for Wallenius Line informed the California Stevedore & 


Ballast Co. that it would not pay the assessments on unboxed automobiles, 
but it guaranteed “that these charges will be paid to you as soon as a 
determination has been made that these charges are legal." (Exh. 33, 
p. 2). Companies which were not members of PMA paid assessments at the 
same rate as members, under the terms of the supplemental agreement 
(Bxh. Ic, p. 8). 

The Commission's Hearing Examiner found that, starting about 1961, 
stevedoring contractors "were able to increase the rate of production of 


their gang hour. This was attributable to improvements on the Volkswagen 


vessels that facilitated unloading of the automobiles." (I.D. 20). The 


Examiner further found that officials of the contractors determined that 
benefits, such as freedom from strikes or slowdowns, had been derived 
from the funding plan. 

Petitioner's objections to the assessment forma were reiterated 
on several occasions. See, e.g. Exh. 26. On December 12, 1961, the 
funding committee of PMA met and decided to reject petitioner's proposal 
that "unboxed autos be assessed on the basis upon which they are normally 
handled between factory, loading terminal, ship's hold, discharge termi- 
nal, distributor, dealer, retail buyer—namely, per unit." (Exh. 26, 

p. 2). Om December 13, 1961, the Board of Directors of PMA met, and the 
following excerpt is taken from the mimutes of that meeting: 
The Chairman read a communication from the Funding 
Committee covering the problem of collecting funds from 


Volkswagen due to the Mechanization Fund. After dis- 
cussion it was decided that the method of contribution 


originally established for this type of cargo should be 
maintained. Marine Terminals requested that a letter 
covering this discussion be forwarded to them and that 
they be authorized to bring suit against Volkswagen for 
the monies due. Marine Terminals also requested that PMA 
give both legal and moral support on the Volkswagen suit. 
It was agreed that PMA will give such support and will 
participate in any legal action taken and that the matter 
will be turned over to PMA Legal Counsel. Exh. 2h, p. 4. 

At various times thereafter the question of instituting legal pro- 
ceedings to force payment of the assessments was considered. Exh. 29. 
On March 27, 1962, the Coast Steering Committee of PMA directed that a 
letter be sent to MIC advising that the "Funding Committee had again 
reconsidered the Mechanization Fund assessment on unboxed automobiles 
and did not recommend any change in the present assessment." (Exh. 2f, 
pp. 5-6). On July 3, 1962, the Board of Directors of PMA approved the 
recommendation of the Coast Steering Committee that PMA counsel be au- 
thorized to institute action against members if the members were in de- 
fault on their assessments. Exh. 2f, p. 6. Previously, PMA had advised 
MTC that legal action should be taken to obtain payment of the assess- 
ments from petitioner (Exh. 31). Ultimately, however, it was PMA who on 
August 1), 1962, instituted suit against MIC in the United States District 
Court for the Northern District of California to recover the assessments 
due. MIC, on September 13, 1962, impleaded petitioner, and the District 


Court on November 29, 1962, stayed proceedings on petitioner's request 


to enable petitioner to institute proceedings before the Federal Mari- 


time Commission. The following issues were to be submitted to the Con- 


mission for its determination: 


1. Whether the assessments claimed from /Volkswagen/ 
are being claimed pursuant to an agreement or understand- 
ing which is required to be filed with and approved by the 
Federal Maritime Commission under Section 15 of the Ship> 
ping Act, 1916, as amended, 26 U.S.C. 814 (1961), before 
it is lawful to take any action thereunder, which agreement 
has not been so filed and approved. 


2. Whether the assessments claimed from /Volk 
result in subjecting the automobile cargoes of /Volks- 
wagen/ to undue or unreasonable prejudice or disadvantage 
in violation of Section 16 of the Shipping Act, 1916, as 
amended, 6 U.S.C. 815 (1961). 


3. Whether the assessments claimed from /Volkswagen/ 
constitute an unjust and unreasonable practice in viola- 
tion of Section 17 of the Shipping Act, 1916, as amended, 
h6 U.S.C. 816 (1961). (R. 5-6). 

On January 29, 1963, petitioner filed its complaint with the Com- 


mission. Hearings were held before Examiner Benjamin A. Theeman, a Fed- 


eral Maritime Commission Hearing Examiner, and on June 5S, 196k, the Ex- 


aminer issued his Initial Decision. The Examiner found, inter alia, 


that MIC were persons subject to the Shipping Act, and that the agree- 
ment entered into between MIC and other PMA members was a cooperative 
Working arrangement. The Examiner found that the agreement consisted of 
two items: (1) the report of the Work Improvement Fund Committee dated 
January h, 1961 (Exh. 5a) and (2) the resolution of PMA's membership 
dated Jammary 10, 1961 (Exh. 20). The Examiner further found: 


A careful reading of these documents show that they 
deal solely with "the appropriate method of dividing the 
costs" of the Mech Fund among the PMA members. Nothing 
contained in the Committee report or the minutes of the 
Jammary 10, 1961 meeting indicates that the Committee 
‘or the PMA membership in ratifying the majority report 
had gone or had intended to go beyond that specified 
area. ID. 22-23. 


\ 
The Examiner went on to find, however, that the cooperative working 


arrangement between MIC and the other members of PMA was not such an ar- 
rangement required by section 15 of the Shipping Act, 1916, to be filed 
' with and approved by the Federal Maritime Commission. Thus, the arrange 
ment was not one which fixed or regulated transportation rates or fares; 
gave or received special rates, accommodations, or other special privi- 
leges or advantages; controlled, regulated, prevented, or destroyed com- 
petition; pooled or apportioned earnings, losses, or traffic; allotted 
ports or restricted or otherwise regulated the number and character of 
Sailings between ports; or limited or regulated in any way the volume or 
character of freight or passenger traffic to be carried. The arrange- 
ment, however, did, the Examiner thought, come Literally within the 
seventh category of agreements required by section 15 to be filed; that 
is, the arrangement did provide for an exclusive, preferential or coopera- 
tive working arrangement. The Examiner concluded that the arrangement 
did not pertain to ocean transportation, and that it was, therefore, not 
within the purview of the Shipping Act. 

Additionally, the Examiner found it unnecessary to determine whether 
the cooperative working arrangement was part of a collective bargaining 
agreement or whether the arrangement violated the antitrust laws. I.D. 
33-34. The Examiner also found no violations of sections 16 and 17 of 
the Shipping Act. | 

After exceptions and oral argument, the Comminsion issued a report 
on October 13, 1965. The majority of the Commission affirmed the 
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Examiner's finding that the arrangement between MIC and other members of 
PMA was not subject to the Shipping Act, 1916, even assuming “all of the 
members of PMA are ‘other persons’ within the meaning of the Shipping 
Act, 1916, .. - ." (R. 7). The Commission found that the agreement 
among the membership of PMA establishing the method of assessing for the 
collection of the fund “does not fall within the confines of section 15 
as standing by itself, it has no legal impact upon outsiders." The Com- 
mission further found that an additional agreement among the membership 
of PM to pass on all or part of the assessments for the fund to carri- 
ers or shippers had not been established. R. 8-9. 

In finding no additional agreement, the Commission stated: 


showing the exist-. 
The record at most 


might be necessary to pass on 

doring rate to their customers. That these opinions were 
the basis for an agreement as to the manner of assessing 
their customers is denied by statements of witnesses for 
both PMA and respondents. Such conclusion is further 

i jated by the actions of respondent and perhaps other 

terminal operators, who were willing to absorb a part of 
the assessment. R. 9. 


The majority of the Commission found itself in agreement with the Exan- 


jner that there were no violations of sections 16 and 17 of the Shipping 
Act. Commissioner Patterson dissented from the majority report in all - 

respects; Commissioner Hearn agreed with the majority that there were no 
violations of sections 16 and 17 of the Shipping Act, but he disagreed 


with the majority on the issue of whether there was an agreement, subject 


to section 15. He would have required PMA to file its cooperative work- 
ing arrangement with the Commission and seek approval. 

Petitioner thereupon filed its petition to review within the sixty- 
. day period prescribed by the Review Act of 1950, and PMA and MIC were 


granted leave to intervene. 
SUMMARY OF ARGUMENT 


The agreement among the members of the Pacific Maritime Association 
(PMA) establishing the mechanization and modernization fund and provid- 
ing for assessments for the fund from members on the same basis as men- 
bers were assessed for PMA dues was a cooperative ‘eovkcing arrangement, 
but the agreement was not one required by section 15 of the Shipping Act, 
1916, to be filed with and approved by the Commission. As the agreement 
did not affect the competitive relationships of the Pia members and did 
not pertain to ocean transportation, the legislative history of section 
15 of the Shipping Act and a construction of like provisions of the In- 
terstate Commerce Act leads to the conclusion that the agreement is not 
within the purview of the Shipping Act. | 

The Commission correctly found that Marine Terminals Corporation 
(MIC) did not violate section 16 of the Shipping Act, 1916, by discrimi- 
nating against petitioner's automobiles. In view of past Commission pre- 
cedent that’ a competitive relationship between shippers must be show to 


sustain an allegation of a violation of section 16 and petitioner could 
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not make such a showing as there was no other cargo classification in 
competition with automobiles, petitioner's allegation could not stand. 
Finally, the Commission correctly found that MIC did not violate 
section 17 of the Shipping Act, 1916, by its use of the measurement ton 
rather than the weight ton for making assessments on automobiles. Since 
MIC had taken al] reasonable steps to have the assessment altered and 
bad even offered to absorb some of the assessment, the Commission's find- 
ing that the inclusion of the assessment by MIC in its charges to peti- 
tioner was a reasonable business practice was, under the circumstances, 


proper. 
ARGUMENT 


I. THE COMMISSION CORRECTLY FOUND THAT THE AGREEMENT FOR RAISING THE 


MECH FUND WAS NOT SUBJECT TO SECTION 15 OF THe SHIPPING ACT, 1916. 


The Commission found that the agreement among the members of PMA 
for raising the fund was not subject to section 15 of the Shipping Act, 
1916, even though that agreement could be termed a "cooperative working 
arrangement" within the meaning of the statute. Even if section 15 could 
literally encompass any such arrangement, the Commission found, 

the legislative history is clear that the statute was 
intended by Congress to apply only to those agreements 
involving practices which affect that competition which 
in the absence of the 

the shipping 


tives. D.J. Roach Inc. v. 
9 - (R. 7; 


Pee 
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In other words, the Commission said, the arrangement among the members 
of PMA was not among "the type of agreements which affect competition by 
the parties in vying to serve outsiders . - . ." (Ibid. ) 

An examination of the legislative history bears out the Commission's 
finding. The Alexander Committee Report of 191) treated only those 


written agreements, conference arrangements or gentle- 
men's understandings, which have for their principal 
purpose the regulation of competition through either 
(1) the fixing or regulating of rates, (2) the ap- 
portionment of traffic by alloting the ports of sail- 
ing, restricting the number of sailings, or limiting 
the volume of freight which certain lines may carry, 
(3) the pooling of earnings from all or a portion of 
the traffic, or () meeting the competition of non- 
conference lines. Report_on_Stessship 1 
and Affiliations in the ican Fo and ‘Domestic 
> H.R. Doc. 5 7> 2d as ) 
It is clear that the agreement among the members of PMA does not come 
within the Alexander Committee's definition of those agreements which 
were to be regulated or prohibited. 
The Examiner found that some limitation mst be imposed on the re- - 
quirements for filing agreements with the Commission: 
It would be idle conjecture to imagine what might be 
filed with the Commission, if the requirement in sec- 
tion 15 that every agreement between common carriers 
and other persons subject to the act providing for a 


cones) working arrangement were taken literally. 
I.D. 29). 


This is certainly not to say that the Commission has been loath to find 


agreements subject to the statute where the facts of a given case put’ 


them squarely within the intent of section 15. But, the Commission has 


realized that limitations are inherent in a sensible reading of the stat- 
ute. 
In 1927, the U. S. Shipping Board, one of the Commission's prede- 
cessor agencies, limited the language of section 15 as follows: 
As contended by conference representatives in this pro- 
ceeding, a too literal interpretation of the word . 
®every" to include routine actions between the carriers 
under conference agreements would result in delays and 
$neonvenience to both carriers and shippers. Ex Parte 
at 125 (1927). 
The Commission and its predecessors have elaborated on what constitutes 
a section 15 agreement. In Mitsui Steamship Co. v. Anglo Canadian Ship- 
” ping Co., 5 F-MB. 7h (1956), the Federal Maritime Board found that a 
"pew conference interpretation" was subject to the filing and approval 
requirements of section 15. In Associated i Co., et al. v. Matson 
Mav. Co., et al., 5 F-M.B. 336 (1957), the Board held that an agreement 
evidencing a general intent to enter into certain arrangements was not a 
complete agreement under the Act. 
In 1963, the Commission in Pacific Coast Port Equalization Rule, 
7 FMC. 623, aff'd sub nom. American Export & Isbrandtsen L. v. Federal 
Maritime Com'n, 33) F.2d 185 (9th Cir. 1964), found that a rule provid- 
ing for port equalization was a new arrangement, not sanctioned by an 
approved agreement, which was required to be filed with and approved by 
the Commission. And, finally, in its Docket No. 872, Joint Agreement 


Between Member Lines of the Far East Conference and the Member Lines of 


ber Lines of the far ne 


the Pacific Westbound Conference, July 28, 1965, the Commission found 


that rate-making procedures not fairly embraced within an approved 
agreement required separate approval pursuant to section 15. Thus, the 
Commission has not been slow to make findings that certain types of 
agreements are subject to section 15 and are required to be filed with 


the Commission. 


The courts have construed the provisions of the Shipping Act, 1916, 


in the light of the provisions of the Interstate Commerce Act, upon 
which the Shipping Act was closely modeled. See U.S. Nav. Co. v. Cunard 
S.S. Go., 284 U.S. 7h (1932). Section 15 of the Shipping Act parallels 
Section 5(1) of the Interstate Commerce Act, and the traditional inter- 
pretation of Section 5(1) of the Interstate Commerce Act is that it 
does not encompass agreements affecting labor-management relationships 
except where the competitive relationships of the perties are affected. 
In Kennedy v. Long Island Rail Road Company, 319 F.2d 366 (1963), the 
Second Circuit held that a strike insurance plan did not violate proscrip- 
tions of the Interstate Commerce Act: | 

These assertions must also fail, for the fundamental 

reason that the named statutes /the Sherman Act and the 

Interstate Commerce Act/ were designed principally to 

outlaw restraints upon commercial competition in the 

marketing and pricing of goods and services and were 

not intended as instruments for the regulation of labor- 

management relations. 319 F.2d 366, at 372-3. 
In commenting on the pooling characteristics of the strike insurance plan 


in the Kennedy case, the Second Circuit went on to state: 


Tt may be true that the collection of premiums and 
payment of proceeds to a struck railroad might be 
viewed literally as the "division * * * of gross 

or net earnings," since contributions to the insur- 
ance fund were from the passenger and freight rev- 
enues of the participating roads. But so too are 
their contributions to the A.A.R., a trade associa- 
tion . . . whose expenses are met by assessments from 
its members in proportion to their operating revenues; 
but we do not understand the appellants to contend 
that the mere existence of the A.A.R., or of any other 
trade association in the transportation field, runs 
afoul of the anti-pooling provision of the Interstate 
Commerce Act and also, incidentally, of the Sherman 
Act. Similarly here, the strike insurance plan does 
not represent an attempt to apportion business among 
competing railroads on a basis other than individual 
performance. Its validity under the Interstate Com- 
merce Act § 5(1) can thus hardly be doubted. 

319 F.2d 366, at 37h (footnotes omitted). 


In the instant case, the Commission found that the mech fund agree- 
ment did not affect the competitive relationships among the PMA members, 
as there was no agreement among the members to pass on all or a part of 
the fund assessments. The decision of whether to absorb or pass on the 
assessments was left to each individual member, and no concerted action 
was taken to determine the course the members would take. The Commission 
explicitly found that there was a divergence of opinion among the members 
as to whether the assessments would be absorbed or passed on (R. 9). 

The Commission's interpretation in these circumstances was a reason- 


able one, and even though it. may not have been the only reasonable one 


that could have been reached, it should be upheld especially where, as 


here, it is supported by the legislative history and a similar construc- 


tion of like provisions of the Interstate Commerce Act. As this Court 


recently said in Philadelphia Television Broadcasting Co. v. Federal 
Commmnications Commission, decided March 28, 1966 (No. 19,577): 


In approaching the problem of statutory interpre- 
tation before us, we show “great deference to the in- 
terpretation given the statute by the officers or 
agency charged with its administration. ‘To sustain 
the Commission's application of this statutory term, 
we need not find that its construction is the only 
reasonable one, or even that it is the result we 
would -have reached had the question arisen in the 
first instance in judicial proceedings.'" Slip Opin- 
ion, pp. 2-3 (footnote omitted). 


II. ‘THE COMMISSION CORRECTLY FOUND NO VIOLATION OF SECTION 16 OF THE 
SHIPPING ACT, 1916. 


Petitioner alleges that its automobiles are discriminated against 
and "logs, lumber, bulk cargo, scrap metal, in fact, all other general 
cargo, are preferred" (Pets. Br. 40), in violation of section 16 of the 
Shipping Act, 1916. That section makes it unlawful for any common car- 


rier or other person subject to the Act 


To make or give any undue or unreasonable prefer- 
ence or advantage to any particular person, locality, 
or description of traffic in any respect whatsoever, 
or to subject any particular person, locality, or de- 
scription of traffic to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever 


Petitioner admitted in its Brief to the Examiner that previous decisions 
of the Commission held section 16 inapplicable in a case such as the 
instant one. See, e.g., Huber Mfg. Co. v. N.V. Stoomvaart Maatschappij 
"Nederland," 4 F.M.B. 343 (1953); The Paraffine Co.'s, Inc. v. Amer.- 


Hawaiian S.S. Co., et al., 1 U.S.M.C. 628 (1936); Johnson Pickett Rope 


Go. v. Dollar S.S. Lines et al., 1 U.S.S.B.B. 585 (1936). In those cases 
the Commission's predecessors held that section 16 was applicable only in 
situations concerning similarly situated shippers or ports. The Exan-- 
iner found that there was "no other cargo classification in competition 


with automobiles" and he, therefore, rejected petitioner's allegation of 


a violation of section 16 (I.D. 35). The Commission affirmed (R. 9). 


Petitioner now reiterates its argument based wholly on the Govern- 
ment's Brief in the case of New York Foreign Freight Forwarders and 
Brokers Assn. v. Federal Maritime Commission, 337 F.2a 289 (2nd Cir. 
196k), cert. den. 380 U.S. 91h (1965). In that case the Commission was 
defending a rule which required full disclosure to shippers of insurance 
costs of the freight forwarders, a rule which was the culmination of 
many years of Congressional and agency hearings. The Court of Appeals 
affirmed the rule. In promigating the rule the Commission found it un- 
necessary to make a finding of 2 competitive relationship as a basis for 
holding the disadvantage in that case unreasonable, because of the pecu- 
liar nature of the industry (freight forwarding) that it was regulating. 
Arguments that such a finding was necessary were urged on the Second 


Circuit, which rejected them: 


quite properly require: 
tionship between two shippers who are 


prices. But forwarders render substantially the same serv- 
ice to all shippers in procuring insurance or ‘arranging 
cartage; the commodity being shipped has little or rothing 
to do with the reasonableness of the fee exacted for the 
forwarder's service. The very practice of charging ship- 
pers disguised markups of widely varying amounts on sub- 
stantially identical services, without justification, 
seems to us to be prima facie discriminatory in a regu- 
lated industry. In any event, we do not believe competi- 
tive relationships must be shown to justify the prophy- 
lactic disclosure technique of Rule 510.23(j). 337 F.2d 
at 299-300. 


In the instant case, the assessments bear a direct relationship to 
the type of cargo carried or handled, and thus a competitive relation- 
ship must be shown. Both the Examiner and the Commission, we submit, 
correctly found no violation of sectior 16. 


TUL. ‘THE COMMISSION CORRECTLY FOUND NO VIOLATION OF SECTION 17 OF THE 
SHIPPING ACT, 1916. 


Petitioner alleges that the use of the measurement ton rather than 


the weight ton for making assessments for the fund constitutes an "unrea- 


sonable practice * * * relating to * * * the handling of property" in 
violation of section 17 of the Shipping Act, 1916. If the assessment 
were made on a weight ton basis, petitioner's grievance would probably 
be eliminated (R. 10). Both the Examiner and the Commission found no 
violation of section 17 in the mamner of making assessments for the fund. 
The Examiner found no evidence that "charges attributable to the handling 
of other cargo are attempted to be collected by Respondents from Volks- 
wagen" (I.D. 37) and that it appeared that the inclusion of the assess- 
ments by MIC in their charges to petitioner was only a matter of "busi- 
ness expediency." (Id.). The Examiner therefore concniaed that there 
was "insufficient evidence * * * to establish that this practice was 
either unjust or unreasonable." (Id.). 
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Petitioner's admission that there is no requirement that all users « 
of a facility be equally assessed, the Commission thought, was fatal to 
its section 17 allegation (R. 10). The Commission concluded that as 
long as “substantial benefits” accrue to one against whom a charge is 
levied, the charge would not be declared unlawful. See Evans Cooperage 


Co., Inc. v. Board of Commissioners, 6 F.M.B. 415 (2961). 


In the context of the allegation of a section 17 violation, it mst 


be kept in mind that petitioner is charging MIC and not PMA with the vio- 
lation. And, it is PMA's membership that made the decision as to how 
the assessments for the fund were to be made, and more particularly, 
that assessments on automobiles were to be made on the basis of "measure- 
ment ton." Therefore, MIC is paying assessments to PMA as PMA's member- 
ship has directed. The fact that it is passing them on to petitioner is 
a decision that is has reached by itself. The Commission recognized 
that MIC's activities were reasonable because "they have sought to 
change the method of 'Mech' fund assessment on automobiles, have offered 
to pass on only a part of the assessment, and have levied a part of 
their dues assessment against Volkswagen for several years upon the same 
measurement basis without protest." (R. 10-11). 
The Examiner recognized the necessity for focusing only on the rela- 
tionship between petitioner and MIC: 
As stated above, neither PMA nor the agreement between 
and among PMA members has been found subject to the Act. 


For that reason we do not comment on the justness or unjust- 
ness, reasonability or unreasonability of the actions of PMA 
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or the aims and purposes of vhat agreement. Volkswagen 

is complaining about Respondents practice of including 

the Mech fumd assessment in its stevedoring rate. This 

discussion concerning Section 17, therefore, deals with 

anc Volks-— 

The Examiner went on to find that there was no evidence that the inclu- 
ton of the assessments increased MfC's profits, or that MIU's profits 
were unreasonable. He concluded that the inclusion of the assessment 
represented an operating expense, and thet Mit had taken all reasonable 
steps availeble to assist petitioner in order to have! the assessment 
changed by PMA. Those efforts having feiled, MIC wes not guilty of a 
Woletion of section 17 by continuing to include tne assessment in its 


charge to petitioner. 


Respondents submit that this is an area where the expertise of the 


agency is entitled to its greatest weight. Both the Commission and the 
Examiner examined all the pertinent facts and found that Mit's corduct 


dic not violate section 17. That finding shovid be affirned. 


CONCLUSION 
The Report and Order of the Federal Maritinve Commission here under 
review should be affirrec. 


Respectfully subaitted, 


mald F. Turner dames 1. Pimper 
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QUESTIONS PRESENTED 

After extended pre-trial discussions, the parties reached 
& compromise agreement on the issues presented in this 
appeal. Petitioner Volkswagenwerk, A.G. has disregarded 
this statement, and in lieu thereof, presented an argumen- 
tative and factually misleading® statement of the issues. 
We cannot, therefore, agree with Petitioner’s statement of 
the questions presented. 

The questions presented by this appeal are as follows: 

L Does the record support the conclusion of the Fed- 
eral Maritime Commission (FMC) to the effect that the 
collective action in which members of the maritime indus- 
try engage in the conduct of their labor relations does not 
constitute a “cooperative working arrangement” within the 
meaning of Section 15 of the Shipping Act, 1916? 

IL Does the record support the findings of fact by the 
FMC that members of the Pacific Coast maritime industry 
did not in violation of Section 15 of the Act agree, formally 
or informally, as to how their labor costs would be refiected 
in their respective charges to their customers? 

IIL Does the record support the determination of the 
FMC that “unreasonable prejudice or disadvantage” pro- 
hibited by Section 16 of the Act, was not established? 

IV. Does the record support the determination of the 
FMC that unreasonable practices prohibited by Section 
17 of the Act were not established? 


“Inter alia, petitioner’s statement that PMA members have fixed 
varying commodity rates is a distortion of the record as the follow- 


arying : 
ing statement of fact will reveal. 
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JURISDICTIONAL STATEMENT 
We agree that the jurisdiction of this Court as estab- 
lished by Section 31 of the Shipping Act, 1916 (46 U.S.C. 
$ 830), Sections 2 and 9 of the Judicial Review Act, as 
amended (5 U.S.C. $§ 1032, 1039) and Section 10 of the 
Administrative Procedure Act (5 U.S.C. $1009) has been 
properly invoked. 


STATEMENT OF CASE 

Petitioner commences its brief with a statement of 
facts which is irrelevant in view of the limited functions 
of this Court when reviewing the findings of fact and 
conclusions of law of the Federal Maritime Commission 
(FMC). At this juncture the sole question, as all con- 
trolling judicial authorities agree, is whether the record 
before the Commission supports its determinations. In- 
stead of addressing itsclf to this question, petitioner seeks 
a de novo trial of every factual issue raised by it and re- 
jected by the Trial Examiner and the Commission. This 
case presents the startling contention that the FMC has 
since 1916 possessed a jurisdiction under the Shipping Act, 
1916 (46 U.S.C. $801 et seq.) heretofore unrecognized by 
it or the shipping industry. A restatement of the factual 
background, well-established by undisputed evidence, is 
required before the limited legal questions before this court 
can be seen in perspective. 

Intervenor, Pacific Maritime Association (PMA) is a 
non-profit corporation. Its members comprise substantially 
all of the Pacific Coast shipping industry: substantially 
all carriers of dry cargo having principal places of business 
on the Pacific Coast, as well as operators of public marine 
terminals and stevedore contractors serving such carriers 
or, in some cases, nonmember carriers and shippers, are 
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members of PMA (FMC p. 1, Exs. 5-A, 5-B, 39, 40, 41)? 
Intervenors Marine Terminals Corporation and Marine 
Terminals Corporation of Los Angeles (referred to herein 
as MTC) are two of many PMA members engaged in busi- 
ness as stevedore contractors (FMC p. 1; Exs. 29, 40, 41). 

There is no question that the members of PMA are en- 
gaged in substantial competition with each other as well 
as with nonmembers (Tr. 347). There is no question that 
many of the members of PMA are persons subject to the 
Shipping Act, 1916, and that many of their activities out- 
side the councils of PMA, whether undertaken individually 
or collectively, are subject to regulation under the Shipping 
Act, 1916. It is evident that the economic interests of PMA 
members who are stevedore contractors or operators of 
terminals do not in all respects coincide with the economic 
interests of PMA members who operate vessels and are 
the customers of the stevedore contractors (I-D. pp. 5-6). 

PMA, or predecessor organizations, have existed on the 
Pacifie Coast since the early thirties. PMA is not a rate- 
making conference, but its only concern, in the words of 
its President, “is merely the negotiation of wages, hours, 
and working conditions for the people” represented by the 
maritime unions (Tr. 343; FMC p. 1). 

The International Longshoremen’s and Warehousemen’s 
Tnion (ILWT) is the certified collective bargaining repre- 
sentative of all longshoremen and marine clerks employed 
by members of PMA (FMC p. 1; Tr. 344-45). For many 


1. References to the decision of the Commission are identified 
by “FMC”; references to the decision of the Trial Examiner are 
identified by “I.D.”; references to the reporter’s transcript are 
identified by “Tr.” with the page number of the typewritten tran- 
seript; references to exhibits admitted by the Trial Examiner are 
identified by “Ex.”; reference to Petitioner's Brief are identified 
by “Op. Br.”. 
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years it has by collective negotiations with PMA estab- 
lished, on a coastwide basis, the terms and conditions 
governing the employment of longshoremen and marine 
clerks. This case derives from the collective negotiations 
of PMA and ILWU commencing as early as 1957 and 
culminating in October 1960 in the Mechanization Plan 
(FMC p. 2; Tr. 351-360, Exs. 1-A to 1-J, inclusive). Two 
years of extended negotiations after extensive preparatory 
studies by ILWU and PMA finally achieved a significant 
and widely proclaimed resolution of problems attendant 
with automation (FMC p. 2; Tr. 359). 

Recognizing the pressing need for modernization of ob- 
solete cargo-handling practices, IUWU granted the long- 
shore industry comprehensive powers to eliminate slow- 
downs, double-handling and other unproductive, make-work 
practices and to introduce labor-saving devices (FMC p. 
2, LD. p. 7, Tr. 348-351, 375-379; Ex. 1-B, pp. 1-6). In 
exchange for this valued opportunity PMA members agreed 
to provide handsome fringe benefits for longshoremen and 
marine clerks who would otherwise suffer substantial eco- 
nomic distress as work opportunities were reduced. Sever- 
ance benefits were provided to secure a reduction of the 
work-force by inducing early retirement, (Ex. 1-E) and 
supplementary wage payments were designed to main- 
tain minimum wage levels (Ex. 1-F). Liberalized payments 
for death and disability were also adopted (Ex. 1-D). To 
assure the Union that these massive benefits would, indeed, 
be paid, PMA members agreed to accumulate a fund of 
twenty-nine million dollars over a five-and-a-half year peri- 
od? (FMC p. 2;1.D. p.7). 

2. In view of petitioner’s statement of questions presented which 
suggests it challenges the legality of payments to PMA, the Court 
should be aware that all PMA collections under the Plan were to 


provide employee benefits and such collections could not be used 
for PMA operations (Ex. 1-C, Art. ITI, Sec. 2). 
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Because of the numerous novel problems presented by 
the negotiations PMA and ILWTU were unable, in the time 
available, to develop a method for collecting the Fund (Tr. 
380-386). Instead, ILWT, having contract assurances that 
twenty-nine million dollars would be accumulated, agreed 
to rely on PMA’s good faith in devising a funding method 
which would assure collection of the Fund and be consistent 
with the overall objective of the Plan to revitalize an in- 
dustry being suffocated by exorbitant longshore costs (FMC 
p. 2; LD. p. 7; Tr. 381, 385-386). Accordingly, as petitioner 
emphasizes, Article II, Section 2 of the formal documents 
gives power to PMA to determine how the Fund may be 
collected (Ex. 1-C).* Petitioner ignores the further pro- 
vision of Article II, Section 2 of the ILWU Agreement, 
which requires PMA members who employ longshoremen 
and marine clerks to contribute to the Fund in such amount 
and rates as PMA determines (Ex. 1-C). The benefits and 
costs of the Plan (Tr. 37478) and the interest which the 
ILWT retained in the funding methods adopted by PMA 
are inextricably linked (Tr. 386-388). Petitioner’s dogged 
and misleading efforts to separate the method adopted for 
collection of the Fund from the collective agreement that 
it praises, fail when viewed in the light of the actual con- 
cerns of ILWU and PMA during negotiations (Tr. 374-78). 

Pursuant to its agreement with ILWU, PMA developed 
a method for collecting the Mechanization Fund. An 
extensive study was undertaken by a PMA committee estab- 
lished to formulate a means of distributing Fund costs 


3. Petitioner conveniently ignores ILWU’s continuing right to 
insist that this power be exercised consistently with its reliance on 
the good faith of PMA not to adopt a method of collection which 
could have the effect of eliminating “marginal” operations, such as 
the handling of coastwise lumber, when the objective of the Plan 
was to reduce longshore costs so as to revitalize trades which had 
disappeared (Tr. 351, 386-88) . 
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among the employers of longshoremen and marine clerks 
who are the beneficiaries of the Fund (FMC pp. 2-3; Tr. 
89-96). The deliberations of the committee members were 
open and the subject of industry-wide debate (Tr. 96-99, 
393-95). PMA’s Board of Directors reviewed the commit- 
tee’s recommendations (Ex. 5-A) and presented them to the 
membership. The meinbership, in accordance with the nor- 
mal and well-established operating procedures of employer 
collective bargaining associations, adopted the funding 
method contemporaneously with its ratification of the 
Agreement with the ILWU (FMC pp. 2-3; ID. p. 8). The 
President of PMA was concerned that the funding arrange- 
ments, which he viewed as an integral part of the Plan 
(Tr. 374-78), be settled before the Agreement as a whole 
was presented for ratification (Tr. 393, 413-414). MTC, as 
a member of PMA, together with other member companies 
employing longshoremen and marine clerks, became obll- 
gated both pursuant to its agreement with ILWU and as 
a member of PMA to contribute to the Mechanization Fund 
in accordance with the funding methods developed by PMA 
Ex. 1-C, Art. II, Sec. 2). 

The funding arrangements of the Plan provide for dis- 
tribution of the labor costs of the Mechanization Plan, as 
follows: 

Employers of marine clerks (generally operators of 
marine terminals) must contribute annually in the same 
proportion that the number of marine clerks represents in 
the overall pool of longshore workers (FMC p. 3; ID. p. 17; 
Tr. 104-106; Ex. 56). The contribution of each employer is 
calculated on a man-hour basis.‘ Twelve percent, approxi- 


4. It is noteworthy that a man-hour assessment was adopted for 
employers of marine clerks only because the Funding Committee 
discovered that any other basis of assessment in this instance was 
administratively unfeasible (Tr. 105). 
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mately, of the total Fund is collected on this basis (Tr. 
105-06). 

Empioyers of longshoremen are required to accumulate 
the remainder of the Fund, each according to the volume of 
cargo it handles (FMC p. 2: I.D. pp. 12-13, 17). The tonnage 
handled by each employer is ascertained in the manner 
which has been used for many years for the assessment of 
membership dues (FMC p. 2: LD. p. 11; Tr. 396-397; Ex. 
5-A, p. 5). This is the so-called “tonnage formula” or “ton- 
nage assessment” that petitioner asserts is a “tax” on cargo. 
(Op. Br., p. 35)- 

However, as the record required, the Trial Examiner 
found (1) that “a careful reading” of the documents respect- 
ing funding of the Plan “show they deal solely with ‘the 
appropriate manner of dividing the costs’ of the Mech Fund 
among the PMA members.” (I-D. pp. 22-23); (2) that the 
PMA membership, Board of Directors, and its Committee 
did not “do more than establish a method of assessment of 
the membership for contributions to the Mech Fund” (LD. 
p. 23); (3) that PMA members did not, as such, agree 
“among themselves how this assessment was to be treated 
after it was made”, and PMA did not “issue any directions 
to any PMLA member as to how it was to handle the assess- 
ment after it was made” (LD. p. 23); (4) that the charging 
of labor costs incurred under the funding methods approved 
by PMA in the rates of PMA members was not required by 
any action of PMA (LD. p. 23); (5) that the agreement 
among PMA members as to how the costs of the Plan were 
to be allocated among employers of longshoremen and 
marine clerks did not include any agreement that the Mech- 
anization Fund charge was to be passed on by the PMA 
members to their respective customers (I.D. p. 24); and 
(6) that MTC did offer a rate to petitioner wherein MTC 
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would absorb part of the costs incurred by it under the Plan, 
which offer would have been “so much surplusage” if the 
funding arrangements “provided that the Mechanization 
Fund charge was to be passed on to the customer.” (I-D. 
p. 24). 

Petitioner did not except to any of the foregoing find- 
ings, as a review of its formal exceptions’ filed on appeal 
from the Trial Examiner’s decision will disclose. None- 
theless, every effort was made in the argumentative portions 
of petitioner’s brief filed with the FMC, as in tts brief filed 
with this Court, to create a contrary impression. 

The Commission also found that there was no “agreement 
by the PMA membership to pass on all or a portion of its 
assessments to the carriers and shippers served by terminal 
operators.” (FMC p. 9). Agreeing with the Examiner, FMC 
found that the record established that the only agreement 
of the membership of PMA pertained “to the manner of 
assessing its own membership for the collection of” the 
Fund required by the ILWU-PMA Mechanization Plan 
(FMC p. 8). Since that agreement affects only labor- 
management relations, the FMC concluded that a violation 
of Section 15 had not been established, because the Ship- 
ping Act, 1916 did not cover the conduct of persons subject 
thereto when they had joined together in “pools whose sole 
concern is labor-management relations.” (FMC pp. $-9). 

If any questions of substance are presented by this appeal, 
they concern the FMC findings of fact and conclusions of 
law under Section 15 of the Shipping Act, 1916. Petitioner’s 
arguments under Sections 16 and 17 are, we shall show, 
merely make-weights for petitioner’s case under Section 15. 


5. See, Petitioner’s brief filed with FMC pp. 1a-6a. Petitioner's 
Exception number 3 does not challenge the aforementioned find- 
ings. This Exception relates to the financial consequences for com- 
panies participating in the Plan and does not challenge the Ex- 
aminer’s findings that the agreements asserted by petitioner did 
not exist. 
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SUMMARY OF ARGUMENT 

I. The FMC was required to reject petitioner’s construc- 
tion of Section 15 of the Shipping Act as embracing all 
collective actions of members of the maritime industry. 
None of the specific trade practices regulated by Section 15 
pertain to collective action undertaken in connection with 
labor-management relations. Petitioner’s construction of 
Section 15 would subject all aspects of collective bargaining 
in the maritime industry to the jurisdiction of FMC. Gov- 
erning judicial and administrative authorities, as well as 
the legislative history of the Act and the continuing Con- 
gressional concern with maritime labor matters, precluded 
a determination that such collective action constitutes a 
“cooperative working arrangement”, or any other type of 
“anderstanding” or “arrangement”, within the scope of 
Section 15. Hence, the FMC conclusion of law that the 
collective action of PMA members in negotiating the 
Mechanization Plan and providing for the funding of the 
benefits thereof does not constitute a violation of Section 
15, must be affirmed. 

IL. The FMC finding of fact that the members of PMA 
did not agree, formally or informally, that their respective 
labor costs incurred under the Mechanization Plan would, 
as such, be passed on to their customers is supported by 
substantial evidence. It is, therefore, irrelevant as to 
whether the evidence may possibly support a contrary 
finding. 

IIL The FMC determination that a Section 16 violation 
had not been established is supported by substantial evi- 
dence. Its expertise judgment as to what constitutes prefer- 
ential or prejudicial conduct as between shippers is entitled 
to great weight. Its well-settled application of Section 16 
should not be set aside. 
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IV. The FMC determination that a Section 17 violation 
had not been established is supported by substantial evi- 
dence, It is not an unreasonable practice for a stevedore 
contractor to join PMA for the conduct of its labor rela- 
tions, to accept the obligations and responsibilities of the 
contracts negotiated by PMA with maritime unions, and to 
abide by the resolutions promulgated by a majority of the 
members in order to implement and discharge the obliga- 
tions undertaken in such contracts. Hence, it is not an un- 
reasonable practice for such a contractor to seek to recover 
in its charges, which are established by private negotiation 
with its customers, the labor costs incurred as a consequence 
of such contractor’s participation in PMA. 


ARGUMENT 


FMC Correctly Determined That Collective Action Concera- 
ing the Labor-Management Relations of Persons Subject to 
the Shipping Act, 1916 Is Not Subject to Section 15 of the 
Act. 


A. THE SPECIFIC TRADE PRACTICES SPECIFIED IN SECTION 15 DO NOT 
RELATE TO THE ACTIONS CONDEMNED BY PETITIONER. 

Section 15 of the Shipping Act, 1916 (46 U.S.C. § S14) 
permits and allows the shipping industry to engage in trade 
practices which would otherwise be condemned by the anti- 
trust laws of the United States, provided that the Com- 
mission is first satisfied that the practices involved conform 
to the policies of the Act and approves the proposed col- 
lective action. The specific trade practices specified in the 
Section reveal the Congressional concerns which resulted in 
the enactment of the Shipping Act, 1916. 

The specific trade practices which are proscribed unless 
prior approval of the Commissioner has been obtained are 
as follows: 
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(2) Faxing or Reguleting Transportation Rates or Fares. 

“Fares” relate to passenger tickets. Petitioner cites cases 
that recite the well-established but irrelevant rule that 
agreements that fix rates for “wharfage, dockage, and wharf 
demurrage” are Section 15 agreements “fixing or regulat- 
ing transportation rates.” (Op. Br. p. 2S). This rubric only 
restates the statute. The cases all relate to direct fixing of 
terminal rates and charges: none relate to straight steve- 
dore charges like those challenged by petitioner.* The ques- 
tion of this litigation is whether the statute applies to a 
labor agreement and action of an employer group in pro- 
viding for the funding of employee benefits established by 
such agreement. An agreement which establishes labor costs 
fixes neither terminal nor stevedore rates, as is evidenced 
by the MTC offer to petitioner to absorb a portion of its 
labor costs under the Plan. 

Petitioner appreciates this self-evident proposition, but 
insists that the Mechanization Plan by creating a substan- 


tial cost item indirectly constitutes rate fixing. This con- 
tention assumes that the increase in cost necessarily in- 
creases the charges made to the stevedore customers in the 


6. Agreement 8905—Port of Seattle and Alaska S.S. Co., 7 FMC 
792, (1964) (Terminal time-fixing tariffs) ; Agreement Nos. 8225 
and 8225-1, 5 FMB. 648 (1959) aff'd: Greater Baton Rouge Port 
Comm’n, vc. United States, 287 F. 2d 86 (C.A. 5th, 1961). cert. 
denied, 368 U.S. 985 (1962) (Agreement fixing terminal rates) ; 
Status of Carloaders and Unloaders, 2 U.S.M.C. 761 (1946) (Agree- 
ment directly fixing rates for loading and unloading railroad cars 
deemed agreement regulating handling and storage charges); In 
the Matter of Wharfage Charges and Practices at Boston, Mass., 
2 USMC. 245 (1940) (Agreement directly fixing wharfage 
charges). Marine clerks are the primary pool of workers employed 
by terminal operators to perform the clerking services rendered 
by these facilities to the public. Petitioner does not protest the 
reflection in MTC’s charges of the increased labor costs attendant, 
as consequences of the Plan, with the employment of such clerks 
(Tr. 301). 
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same amount. The findings and evidence are to the contrary 
(FMC pp. 4, 5, 9; I-D. 36. Tr. 398). As we shall show else- 
where,” petitioner’s argument results from a misconception 
of the function of industry-wide collective bargaining prac- 
tices fostered by national labor policies. Rate fixing means 
agreeing to charge X price for moving Y commodity. Agree- 
ments that ultimately and indirectly may have some effect 
on rates are not agreements fixing transportation rates. To 
hold otherwise would expand Section 15 to embrace the 
collective actions of maritime employers in seeking labor 
agreements establishing wages, hours, welfare and pension 
plans, overtime rules, penalty time rules, workers’ lunch 
facilities and every manner of fringe benefits.* 


(2) Giving or Receiving Specicl Rotes, Accommodatioas or Other Special 
Privileges or Advantages. 


Petitioner seems to seek the cover of these provisions of 
Section 15 by characterizing the tonnage assessment as a 
“tax” on cargo and then asserting that the differential in 
rates applying to the handling of bulk and general cargo, 


7. Infra, pp. 18-23. 


8. Petitioner’s misconception, which underlies Commissioner Pat- 
terson’s dissent (FMC pp. 50-60), is that the only legal method for 
distributing labor costs is on a man-hour basis. Established customs 
in American industries, as described by the President of PMA in 
unchallenged testimony, demonstrate that labor costs are not de- 
termined by any single measure such as man-hours (Tr. 386-88, 
392-93). The freedom from legal restraint as to how labor costs are 
determined is demonstrated by the consideration during negotiation 
of the Agreement of various methods of collecting the Fund and 
by the ILWU demand that the Fund be collected by a tonnage 
assessment (Tr. 382-86, 415). The fact is that Congress has deliber- 
ately refrained from circumscribing the collective bargaining proc- 
ess and has left to the ingenuity of the parties the power to deter- 
mine how labor costs should be fixed. See, NLRB v. Insurance 
Agents’ International, 361 U.S. 477 (1960) ; Shulman, Reason, Con- 
tract, and Law in Labor Relations, 68 Harv.L.Rev. 999 (1955); 
Somers, The Changing Impact of Fringe Benefits on Industrial 
Relations, 13 Labor Law Journal 957 (1962). 


12 

as well as coastwise lumber, constitutes a special privilege 
(eg. Op. Br. p. 38). But, the funding arrangements of 
the Mechanization Plan do not in any sense impose a charge 
on cargo (ID. pp. 23-24). These arrangements establish a 
labor cost incurred by employers of longshoremen and 
marine clerks. The President of the Association made clear 
that it was no concern of PMA or the group of employers 
as to how these costs were recovered; these recoveries are 
achieved, if at all, as the consequence of private contracts 
negotiated by stevedore contractors and their customers 
or in the published tariffs of terminal operators (Tr. 399). 
After two years of operations under the Plan, PMA was 
unable to develop statistics as to which longshore opera- 
tions did or did not benefit from the Plan, notwithstanding 
that its statistics established that the industry as a whole 
had secured substantial benefits (Tr. 420). This is not 
surprising. The responsibility of PMA and the collec- 
tive actions of its members are limited to developing indus- 
try-wide labor programs (Tr. 420-421). The consequence 
of these programs on the very diverse operations in which 
PMA members are engaged is the sole concern of each 
member acting independently (Tr. 388-92, 398-400). Thus, 
FMC found that no agreement among PMA members re- 
quires that all or any portion of the labor costs involved 
be so passed on to cargo (FMC p. 9). 

The funding arrangements adopted by PMA members 
not only do not pertain to transportation rates, but also do 
not afford “special” privileges or advantages to the re- 
spective members. The granting of “special” privileges 
implies granting a beneficial variation from general prac- 
tices. The findings and supporting evidence establish that 
each employer’s obligation under the Fund is determined 
in accordance with the well-established general practice 
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and custom by which PMA collects membership dues from 
those members interested in its shoreside bargaining activi- 
ties (FMC p. 2; LD. p. 11: Tr. 396-97, 411-412; Ex. 5-A p.5).” 

Perhaps the best demonstration that the funding arrange- 
ments did not afford special privileges or advantages to 
some contractors is demonstrated by the response of the 
Army to the Plan. The Army, like petitioner, ships its 
MSTS cargoes, probably the largest single source of gen- 
eral cargo crossing Pacific Coast docks, by FIO arrange- 
ments under which it as shipper, and not the vessel, must 
procure the stevedore services required to move its cargoes. 
Certainly the Army, charged with heavy public responsi- 
bilities in the use of public funds, could be expected to be 
chary of any industry action in allocation of labor costs 
that could result in special advantages and preferment for 
some shippers at the expense of others. The Army did, at 


9. A differential in the rates at which “cargo dues” are assessed 
for the handling of bulk cargo, on the one hand, and general cargo, 
on the other, has been established for a generation (Ex. 5-A). The 
continuance of this differential is not a deviation from a general 
custom or practice. Contractors handling scrap-metal were assessed 
at the bulk-rate because this longshore operation is the same as 
other bulk operations, as undisputed testimony makes clear (Tr. 
112). Admittedly a variation was allowed cargo-handling opera- 
tions involving coastwise lumber, a general cargo. These operations, 
unlike petitioner’s, had been and continue to be burdened by an 
excessive penalty rate imposed by ILWU contracts since the early 
fifties because of automation of cargo-handling in these operations 
(Tr. 133-35, 417-18; Ex. 2-D p. 4). Such costs largely account for 
the disappearance of this trade, rendering longshore operations re- 
quired by it “marginal” (Tr. 351, 364). Recognizing that the pur- 
pose of the Plan was to revitalize such operation, PMA could hardly 
insist dogmatically upon application of the method adopted by it 
for collecting the Fund so as to seal the fate of this disappearing 
trade without risking suspicion on the part of ILWU which could 
vitiate the mutual trust upon which the entire program depended. 
See footnote 3, supra. Finally, if an advantage were afforded to any 
group, it was, primarily, to nonmembers (Tr. 417-18). 
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the outset, question the manner in which its stevedore con- 
tractors were assessed for their contributions to the Plan 
(Tr. 123, 148). It was soon satisfied that these assessments 
were being determined under established industry practices 
which were considered a fair and equitable method for 
distribution of the costs of maintaining PMA and its pro- 
grams. Therefore, the Army withdrew its objections to the 
presentation by its respective stevedore contractors, in 
their respective negotiations to fix the Army’s stevedore 
rates, of their respective labor costs, whether incurred 
under the Plan or under other provisions of the long- 
shore contract (Tr. 116-117, 14S). The Army was satis- 
fied that the method by which its contractors handling 
the many vehicles shipped by it were assessed—the identical 
method challenged by petitioner—was not unusual (Tr. 
148). Petitioner, of all the shippers and carriers affected 
by these developments in the Pacific Coast longshore in- 
dustry, is the only one believing that the Plan is the result 
of unlawful conduct. 


(3) Controlling, Reguicting, Prevesting or Destroying Competition. 

Petitioner states generally that when stevedores agree to 
recognize a uniform labor cost in connection with their 
services, they are reducing their capacity to compete (Op. 
Br. pp. 28-29). With this truism, applicable equally to any 
other industry, we agree. Labor costs are an important 
factor in the ultimate determination of stevedoring rates, 
just as labor costs are a major factor in establishing prices 
in other industries. 

Section 15, however, in describing agreements “control- 
ling, regulating, preventing, or destroying competition”, 
has no more application to the agreements establishing uni- 
form labor costs than do the companion provisions of the 
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Sherman Act. It is far too late in the day to conclude that 
concerted action, whether by unions or employers, which 
establishes uniform labor costs for an industry violates 
the antitrust policies intended to preserve competition. The 
major industries of the United States through collective 
bargaining on an industry or area basis have uniform labor 
costs. Whatever the doubts of an earlier day, it is now 
decided that the national policies favoring competition do 
not condemn the limitations imposed thereon by the exist- 
ence of uniform labor costs in an industry.” All efforts to 
secure Congressional prohibition, or restrictions, upon the 
activities of employer groups like PMA because of the role 
they play in fixing uniform labor costs have failed.” 


(4) Pooling Earnings, Losses ond Trafic: 
(5) Allotting Ports and Sailings; aad 
(6) Limiting Freight. 

Petitioner does not suggest that categories (4), (5) and 
(6) are pertinent. 

The regulation of these trade practices by Congress 
serves to emphasize the type of anti-competitive agreements 
intended to be covered by Section 15. Each category relates 
to well-known transportation practices. Clearly none sug- 
gests concerted action undertaken for the collection of 
labor costs. 


10. See undisputed testimony of Mr. St. Sure describing the 
forces creating and maintaining industry-wide bargaining, and the 
consequences thereof, in the industries of America (Tr. 345-348). 

11. United States v. Hutcheson, 312 U.S. 219 (1940); Apex 
Hosiery Co. v. Leader, 310 US. 469 (1940); Kennedy v. Long 
Island a Co., 319 F. 2d 366 (C.A. 2d 1963) cert. den. 375 US. 
830 (1963). 


12. See, NLRB v. Truckdrivers Local 449, 353 U.S. 87 (1957). 
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R THE MECHANIZATION AGREEMENT AND ACTIONS OF PMA AND ITS 


MEMBERS TO IMPLEMENT THE AGREEMENT ARE NOT A “COOPERATIVE 
WORKING ARRANGEMENT” WITHIN THE MEANING OF SECTION 15. 


The concluding provisions of Section 15 proscribe un- 
approved “understandings” and “arrangements” which pro- 
vide “for an exclusive preferential or cooperative working 
arrangement” (46 U.S.C. § S14). Seizing upon the generality 
of this language petitioner asserts that the Act “intended 
to bring under governmental scrutiny and surveillance all 
collective action by ocean carriers and related maritime 
enterprises” (Op. Br. p. 21, passim). The refusal of the 
Commission to accept this view of the Act is the basis for 
such legal questions as are presented by this appeal. 

Whether an agreement or undertaking constitutes a 
“cooperative working arrangement” within the meaning of 
the Act presents, unquestionably, a mixed question of fact 
and law. The administrative agency delegated the responsi- 
bility of effectuating the policies of Congress is granted 
broad discretion for resolving such questions. 

National Labor Relations Board v. Hearst Publica- 
tions, 322 U.S. 111 (1944); 

Gray v. Powell, 314 US. 402 (1941); 

Rochester Tel. Corp. v. US., 307 U.S. 125 (1939) ; 

Transpacific Freight Conference of Japan v. FMC, 
314 F.2d 928, 935 (C.A. 9th, 1963) ; 

Alcoa Steamship Company v. FMC, 116 U.S. App. 
D.C. 143, 321 F.2d 756 (1963). 


FMC held that Section 15 had never been construed to 
pertain to all collective actions of persons subject to the 
Shipping Act, 1916 ( FMC p. 7). Petitioner does not cite 
any decision which FMC overlooked in reaching this con- 
clusion. Moreover, no case has ever arisen under the Ship- 
ping Act, 1916, which involves the type of collective action 
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which petitioner wishes to subject to the Commission’s 
jurisdiction. Therefore, the Commission, relying upon the 
instructions of U.S. Navigation Company, Inc. v. Cunard 
Steamship Co., Ltd., 284 U.S. 474 (1932), looked for 
guidance to authorities arising under provisions of the 
Interstate Commerce Act (49 U.S.C. § 5(1)) which are com- 
parable to Section 15. It had been determined that “agree- 
ments which affect only labor-management relations” do 
not come within the scope of the Interstate Commerce Act, 
and that the jurisdiction of the ICC is dependent upon first 
“showing” that such “agreements have some impact upon 
the competitive relationship of those entering into them” 
(FMC p. 8). Accordingly, the Commission refused to adopt 
a construction of Section 15 which would expand the Section 
to cover negotiation and implementation of the Mechaniza- 
tion Plan. A contrary result would have been untenable in 
the light of Kennedy v. Long Island Railroad, 319 F.2d 
366 (C.A. 2d 1963), cert. den. 375 U.S. 830 (1963). 

Pétitioner’s attempted distinctions of the Kennedy deci- 
sion must fail. The rule of the Kennedy decision indispu- 
tably governs all agreements among railroad carriers which 
pertain to labor-management relations, and it does not have 
the limited application suggested by petitioner. The Su- 
preme Court in the Cunard decision made clear that the 
Interstate Commerce Act was the source for the Shipping 
Act, 1916. The decisions of the Civil Aeronautics Board 
(CAB) in Six Carrier Mutual Aid Pact, 29 C.A.B. 168 
(1959) and Airlines Negotiating Conference Agreements, 8 
C.A.B. 354 (1947) provide no comfort. The earliest regula- 
tory Act pertaining to the aviation industry was not enacted 
until 1926, ten years after the enactment of the Shipping 
Act. Moreover, the provisions of the Federal Aviation Act 
direct the CAB to promote the policies of the Railway Labor 
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Act? which governs labor relations in the airline industry. 
See 49 U.S.C. § 1371(k) (4). There is no like provision in the 
Shipping Act, 1916. 

FMC wisely concluded that its jurisdiction under the 
Shipping Act, 1916 did not extend to concerted actions per- 
taining to maritime labor-management relations. Peti- 
tioner’s view that ail collective actions of members of the 
industry constitute “cooperative working arrangements” 
would, if adopted, immediately disrupt the conduct of labor 
relations in the maritime industry. The membership of PMA, 
like the membership of similar organizations existing on 
other coasts (Tr. 387), is comprised of many companies 
subject to the Shipping Act, 1916. Admittedly the collec- 
tive actions that are covered by the Shipping Act, 1916 
may not be lawfally enforced or observed by persons sub- 
ject to the Act, unless first approved by FMC. None of the 
collective actions undertaken or agreements entered into 
within the councils of PMA has ever been submitted for 
approval by FMC. The range of collective actions which 
have been undertaken without approval of FMC, on the 
assumption that the Shipping Act, 1916 is inapplicable, 
and which would be unlawful if petitioner’s construction of 
the Act were adopted, is worthy of consideration. 

Collective bargaining associations to represent employers 
in collective bargaining have been formed (Tr. 342), by-laws 
have been adopted to govern the conduct of the organization 
and its members (Ex. 3), and substantial staffs have been 
employed to man such associations (Tr. 343-344). By their 
collective action the members of the industry have estab- 
lished industry-wide hiring halls (Tr. 395), welfare and 
pension programs (Ex. 4, p. 83), centralized pay offices 
(Tr. 343), and safety and accident bureaus to establish 
uniform industry-wide safety practices (Tr. 345). Some of 


13. 45 US.C. $§ 151-163, 181-188. 
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these facilities are the only ones existing in the industry 
(Tr. 395); others are duplications of like facilities main- 
tained by individual members (Tr. 345), and as such present 
duplicate and unnecessary costs for them. The Association’s 
activities and the facilities maintained by it are costly. 
Necessarily, the members have agreed upon assessments 
each must bear to cover these costs. Indeed, when confronted 
with the costs of the Mechanization Plan, the PMA members 
determined to finance the employee benefits in the same 
manner in which they had determined their membership 
assessments for decades (FMC p. 2; LD. p. 11; Ex. 5-A, 
p. 5).** Finally, in order to assure compliance with the labor 
policies and programs established by their collective action 
within PMA, the members have adopted a system of fines 
which are intended to dissuade unilateral action undermin- 
ing the collective programs.’ 

All of these actions, openly engaged in for decades by 
members of the industry who are subject to the Shipping 
Act, 1916, have required numerous agreements, understand- 
ings, and undertakings among themselves, regardless of 
whether the unions with which PMA negotiated were direct 
parties thereto. At no time were these collective actions, 
none of which is distinguishable from the collective actions 
whereby the funding arrangements for the Mechanization 
Plan were established, submitted to the Commission for 
approval. The industry did not seek such approval because 
no one has in fifty years conceived that the Shipping Act, 
1916 in any fashion whatsoever applied to the collective 


14. The funding arrangements adopted by PMA were modeled 
after the method by which dues had been collected because this 
method had proved administratively practicable (Tr. 51-53, 89, 95, 
102-105, 107-111, 363-368, 380-397; Ex. 5-A, pp. 48). 


15. Ex. 3, pp. 26-34. 
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or individual actions of members of the industry in man- 
aging their labor-management relations. 

If petitioner believes that an unequal distribution of the 
labor costs of a PMA program serves to distinguish the 
funding arrangements adopted for the Plan from other 
collective action of the Association, then petitioner is simply 
misinformed about the realities of industry-wide bargain- 
ing. Mr. St. Sure’s unrefuted testimony, based on the ex- 
perience of a lifetime as the representative of various in- 
dustries, unequivocally establishes that unequal distribution 
of the benefits and costs resulting from an industry labor 
contract is the natural and anticipated consequence of the 
collective bargaining process when it is maintained on an 
industry-wide basis (Tr. 388-93, 413-415). This well-known 
result of industry-wide bargaining has, perhaps more than 
any other, caused some legislators to be concerned that 
national policies protecting and assuring competition were 
being undermined as a consequence of the national labor 
policies fostering and protecting*® industry-wide bargain- 
ing.* Other legislators hold contrary views” and, to date, 
they have prevailed in Congress.” 

We doubt that petitioner seriously intends to distinguish 
the collective action of PMA members in providing for the 
funding of the Plan from other collective actions under- 
taken to establish and implement labor policies and col- 
lective agreements. Otherwise, petitioner would not have 


16. E.g., The NLRB has recognized the PMA group as the ap- 
propriate bargaining ‘unit for which ILWU is the certified repre- 


priate 
sentative of the longshore employees employed by members of the 
In the Matter of the Shipowners Ass'n of the Pacific Coast, 
et al, 7 N.L.EBB. 1002 ( 1938). 


17. See, 93 Cong. Ree. May 12, 1947, p. 5144. 
18. See, 93 Cong. Ree. March 10, 1947, p. 1899. 
19. NLEB rv. Truckdrivers Local 449, supra. 
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adopted the extravagant position that the Congressional 
purpose in enacting the Shipping Act, 1916 was to submit 
“all collective” or “concerted” action of members of the 
maritime industry to the “surveillance” and “scrutiny” of 
the FMC (Op.Br. pp. 21, 24, 26). This position leads to 
the startling result that the collective bargaining processes 
of the maritime industry are to be restricted in a fashion 
that Congress has refused to impose on other industries. It 
has been repeatedly recognized by the Supreme Court that 
Congress has provided the “parties” to the bargaining 
process with “wide latitude in their negotiations, unre- 
stricted by any governmental powers to regulate the sub- 
stantive solutions of their differences.” 
See, NLRB v. Insurance Agents’ International, 361 
U.S. 477, 488-90 (1960) ; 
See also, Local 24 et al. v. Oliver, 358 U.S. 283, 295-6 
(1959). 


It is the exercise of this latitude of discretion by the mem- 
bers of PMA in developing and implementing the Mechani- 
zation Plan that petitioner challenges. Petitioner not only 
wishes to involve FMC in this process, but also proclaims 
that “substantive solutions” acceptable to the parties are 
unacceptable when viewed in the light of the Act. This is 
demonstrated by the fact that Commissioner Patterson 
was mistakenly led to the belief that man-hours would be 
the only acceptable method for distributing the labor costs 
of the Plan, notwithstanding that the ILWU as well as 
the members of PMA consider the tonnage assessment 
condemned by petitioner and Commissioner Patterson as 
appropriate for funding the employee benefits of the Plan.” 


20. See, FMC, pp. 59-60; cf. Tr., pp. 384-386. 


bead 

We do not maintain that Congress by enacting the NLRA 
repealed or modified any provisions of the Shipping Act, 
1916. Nor is there any legal basis for urging that business 
enterprises may under the guise of settling labor-manage- 
ment relations engage in monopolistic and anti-competitive 
practices See, e.g. Allen Bradley Co. v. Local 3, Inter- 
national Brotherhood of Electrical Workers, 325 U.S. 797 
(1945). We do maintain, however, that given the unusual 
construction of the Act asserted by petitioner, the Commis- 
sion and this Court must be presented with compelling 
authority before a construction may be adopted which is 
so at odds with fundamental national labor policies and 
would disrupt the sensitive and volatile bargaining proc- 
esses of the maritime industry. In the absence of judicial and 
administrative authority supporting its extravagant con- 


21. Woven asa red thread through petitioner’s brief is the sug- 
gestion that PMA and its members have engaged in conduct with 
the ILWT which constitutes a violation of the Sherman Act and 
principles of Allen Bradley Co. v. Local 3, International Brother- 
hood of Electrical Workers, 325 U.S. 797 (1945). We unqualifiedly 
deny these charges. The Trial Examiner and FMC refrained from 
considering these charges, which present factual and legal issues 
under legislation over which the Commission’s regulatory jurisdic- 
tion does not extend. 


22. Im such cases as have been concerned with the meaning of 
the term ‘‘cooperative working arrangement”’ as used in Section 
15, the rule of ejusdem generis has been applied to determine the 
content of the phrase, or it has been assumed that it was included 
in the Act to preclude avoidance of the regulation of the specific 
practices enumerated in the section by the “‘manner’’ in which the 
prohibited understanding was reached. See, Unapproved Section 
15 Agreements—South African Trade, 7 F.M.C. 159 (1962) ; Unap- 
proved Section 15 Agreements—North Atlantic Spanish Trade, 7 
F.MLC. 337 (1962) ; Puget Sound Tug & Barge Co. v. Foss Launch 
& Tug Co., 7 FMC. 43 (1962) ; Unapproved Section 15 Agreements 
—West Coast South American Trade, 7 F.M.C. 22 (1961) ; Maat- 
schappij “‘Zeetransport’’ N.V. (Orange Line) v. Anchor Line Lid., 
6 FMB. 199, (1961) ; In the Matter of Wharfage Charges & Prac- 
tices at Boston, Mass., supra; American Union Transport v. River 
Plate Brazil Conference, 5 F.M-B. 216 (1957), aff'd sub. nom.; 
American Union Transport v. United States, 103 App. D.C. 229, 
257 F.2d 607 (1958) cert. denied, 358 U.S. 828 (1958) ; Associated- 
Banning Co. v. Matson Nav. Co., 5 F.M.B. 432 (1958). 
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struction of the Shipping Act, 1916, petitioner has attempted 
to distill from the legislative history of the Act support 
for its position (Op. Br. pp. 24-26, 35-36). This was a fruit- 
less undertaking. 

The Shipping Act, 1916 was enacted during the first 
Wilsonian administration when the national concern was 
with anti-competitive and monopolistic trade practices. The 
language of the Act, the Alexander Report, and legislative 
debates establish that Congress in 1916 was concerned with 
the abuses in ocean transportation that had been the subject 
of frequent complaint by shippers. 

Congress accordingly was concerned (1) with regulation 
of steamship rate-making conferences, and (2) prevention 
of discriminatory trade practices in the furnishing of ocean 
transportation, including the furnishings of terminal facili- 
ties. In each instance, Congress’ attention was focused solely 
on trade practices affecting transportation of property 
across the oceans in the foreign commerce of the United 
States, or, as the Examiner has so aptly phrased it, “the 
regulation of ocean transportation” (I-D. p. 30). In carry- 
ing out its regulatory plan Congress prohibited some trade 
practices, such as the use of fighting ships (46 U.S.C. § 812). 
Recognizing certain anti-competitive agreements as bene- 
ficial to the public interest if drawn in accord with that 
interest, Congress took a different tack in Section 15. It 
recognized that anti-competitive agreements covering listed 
subjects could be continued under the scrutiny of a public 
body. Unquestionably, the principal agreements in this 
category were those establishing rate-making conferences. 

At this juncture in our history Congressional concern 
with the existence of uniform labor costs within an industry 
was to establish that disputes concerning labor costs did not 
present questions within the scope of national antitrust 
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policies, Hence two years before enactment of the Shipping 
Act, Congress had declared in the Clayton Act that “the 
labor of a human being is not a commodity of commerce.” 
By this declaration, Congress recognized that activities 
affecting the cost of labor were not governed by the national 
antitrust policies, regardless of the ultimate effect on prices. 

See, Kennedy v. Long Island R.R. Co., supra; 
Cox, Labor and the Antitrust Laws—A Preliminary 
Analysis, 104 U. of Pa. L. Rev. 252, 277-78 (1954) ; 
Cf. Apex Hosiery Co. v. Leader, 310 U.S. 469 (1940). 


Congress would hardly have taken this momentous step in 
1914 and then in 1916, without comment, weave into the in- 
terstices of Section 15 a limitation upon the collective action 
in which the shipping industry may engage when estab- 
lishing the costs of maritime labor. 

The interest and concern which Congress has shown in 
later years in maritime labor problems demonstrates that 
Congress does not intend to regulate any aspect of labor- 
management relations of the industry by the Shipping Act, 
1916. The need to protect wage standards of American 
seamen motivated Congress, in part, to provide for operat- 
ing differential subsidies in the Merchant Marine Act, 
1936.4 In 1938 Congress added to this legislation Title X,” 
in an effort to find a solution to the many labor disturbances 
prevailing in the industry. Title X remained in effect for 
a period of four years and provided for the establishment 
of a Maritime Labor Board. The duties of this Board are 
revealing. 


%. 15 USC. §17. 
4. 46US.C. $1171 et seq. 


25. Pub. Law 705, 75th Cong. 3rd Sess., Ch. 600 §§ 45 et seq.; 
Merchant Marine Act, 1936 §§ 1001-1012. 
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The Maritime Labor Board was charged with the respon- 
sibility of investigating labor-management relations within 
the maritime industry and rendering assistance to “repre- 
sentatives of a maritime employer or employers or its or 
their employees,” in negotiating and administering labor 
agreements. Title X expressly stated that its provision 
shall not “in any manner affect or be construed to limit the 
provisions of the National Labor Relations Act” or “consti- 
tute a repeal or otherwise affect the enforcement of any of 
the navigation laws of the United States or any other laws 
relating to seamen.” If Congress had considered the Ship- 
ping Act, 1916 in any way related to labor-management 
matters, a like reference to the Act would have undoubtedly 
been included. 

In 1940 the Maritime Labor Board reported to the Presi- 
dent and Congress the results of its study of the operations 
of the collective-bargaining processes within the maritime 
industry2* A chapter of the Report was devoted to a de- 
scription of the many maritime employers’ associations then 
in existence, and it presented a discussion of their contri- 
bution to the collective bargaining process of the industry. 
The Board did not suggest that the existence of these asso- 
ciations, or their extensive operations with their effect on 
maritime labor costs which, in turn, had an effect on charges 
of the industry to the public, in any fashion violated the 
Shipping Act, 1916. Nor did the Board suggest that the 
activities undermined, or threatened in the future to under- 
mine the policies of that Act. If petitioner’s position were 
credible, one must conclude that the Maritime Labor Board 
failed to grasp the significance of the activities of the em- 
ployers’ organizations studied by it, for there has been no 
change in operations as they were conducted in 1940 and the 


26. Maritime Labor Board. Report to the President and to the 
Congress (1940). 
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manner in which the members of PMA in 1961 arranged 
for the funding of the Mechanization Fund. 

The Shipping Act, 1916 has, of course, been reviewed by 
Congress during the last fifty years. Recent reviews of the 
Celler Committee* and the hearings** before both Senate 
and House in relation to the Dual Rate Act in 1959 and 
1961 have been exhaustive. At this time it was also common 
knowledge—indeed, it was assumed without question—that 
organizations like PMA and the activities of their members 
(many of whom are persons covered by the Act) within 
these organizations in establishing uniform labor costs and 
promulgating and enforcing labor policies were not subject 
to the Commission’s jurisdiction under Section 15. It has 
also long been common knowledge that the activities of such 
organizations result in costs which the industry must some- 
how recover. Indeed, Congressional hearings were in proc- 
ess when the Mechanization Plan was being negotiated and 
the funding methods challenged by petitioner were adopted. 


These developments enjoyed nationwide publicity. Yet, there 
is no indication that Congress or the hundreds of witnesses 
appearing before it ever found a relationship between the 
Shipping Act, 1916 and these developments. Only petitioner 
sees this relationship. 

There is no reasonable basis for concluding that Congress 
in 1916, or more recently, fancied that the Shipping Act, 


27. Hearings before Antitrust Subcommittee of the Committee 
of the Judiciary, House of Representatives, 86th Cong. 1st Sess. 
(1959). 


28. Hearings before Special Subcommittee on Steamship Con- 
ferences of Committee on Merchant Marine and Fisheries, House 
of Representatives, 86th Cong. Ist Sess. (1959) Steamship Confer- 
ence Study; Hearings before Merchant Marine and Fisheries Sub- 
committee of the Committee of Commerce, U.S. Sen., 87th Cong. 
1st Sess. on H.R. 6775 Steamship Conferences/Dual Rate Bill 
(1961); Hearing before Special Subcommittee on Steamship Con- 
ferences of the Merchant Marine and Fisheries, House of Repre- 
sentatives, 87th Cong. 1st Sess. on H.R. 4299 (1961). 
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1916, designed to remedy discriminatory trade practices in 
ocean transportation, subjected any aspect of the shipping 
industry’s labor-management relations to the Commission’s 
jurisdiction. It is unreasonable to assume that, at such times 
as the Act was being reviewed by Congress, the industry, the 
powerful unions involved, or shippers could have remotely 
conceived that the Act applies as asserted by petitioner and, 
in the face of such conception, maintain an absolute silence 
on the subject during the endless testimony and debates 
before Congress. This silence compels, we respectfully sub- 
mit, one conclusion: The FMC determination that Section 
15 does not apply in this litigation must be affirmed. 


Il. The Record Supports the FMC Finding of Fact That the 
Members of PMA Did Not Agree as to How Their Respective 
Charges to Customers Would Be Determined. 

The heart of petitioner’s position in this litigation is 
presented in Point II of its brief. It maintains that the ste- 
vedore contractors and members of PMA who were directly 
responsible, as employers of longshoremen and marine 
clerks, to cover the costs of the Plan were mere “conduits”, 
and that it was understood among the members of the Asso- 
ciation that these costs would be assumed by carriers who 
were members of the Association (Op. Br. p. 36). With 
respect to nonmembers, such as itself, who are customers of 
PMA members, petitioner asserts that the labor costs were 
fixed so as to require stevedore contractors and terminal 
operators to pass these costs on to nonmembers served by 
them (Op. Br. p. 37). 

Obviously, the existence or nonexistence of such agree- 
ments, arrangements or understandings presents only ques- 
tions of fact. The FMC has resolved these questions by find- 
ing that no such agreement or understanding existed (FMC 
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p. 9). The question for this Court is whether the record 
presents substantial evidence to support the FMC finding. 
Petitioner does not deny the existence of the evidence upon 
which FMC relies but presses upon this Court the same 
evidence and arguments which were not persuasive to either 
the Commission or the Trial Examiner. 

The Supreme Court in Consolo vr. FMC,...US. ..- 
34 LW. 4278 (March 22, 1966), however, made clear that a 
litigant’s dissatisfaction with how an agency weighed the 
evidence does not establish that its findings are unsup- 
ported by substantial evidence. Whether the record may 
have supported contrary findings is not within the province 
of this Court to decide. The Supreme Court stated: 

“In effect, the standard of review applied and articu- 
lated by the Court of Appeals in this case was that if 
‘substantial evidence’ or ‘the substantial evidence’ sup- 
ports a conclusion contrary to that reached by the 
Commission, then the Commission must be reversed. 
This standard is not consistent with that provided by 
the Administrative Procedure Act. 

“Section 10(e) of the Administrative Procedure Act 
(5 TSC. §1009(e) (1964 ed.)) gives a reviewing 
court authority to ‘set aside agency action, findings, 
and conclusions found to be (1) arbitrary, capricious, 
[or] an abuse of discretion . . . [or] (5) unsupported 
by substantial evidence. .. .’ Cf. United States v. Inter- 
state Commerce Commission, 198 F.2d 958, 963-964, 
cert. denied, 344 U.S. 893. We have defined ‘substantial 
evidence’ as ‘such relevant evidence as a reasonable 
mind might accept as adequate to support a conclu- 
sion.” Consolidated Edison Co. v. Labor Board, 305 
TS. 197, 229. ‘(I]t must be enough to justify, if the 
trial were to a jury, a refusal to direct a verdict when 
the conclusion sought to be drawn from it is one of 
fact for the jury.’ Labor Board v. Columbia Enameling 
& Stamping Co., 306 U.S. 292, 300. This is something 
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less than the weight of the evidence, and the possibility 
of drawing two inconsistent conclusions from the evi- 
dence does not prevent an administrative agency’s find- 
ing from being supported by substantial evidence. 
Labor Board v. Nevada Consolidated Copper Corp., 
316 U.S. 105, 106; Keele Hair & Scalp Specialists, Inc. 
v. FTC, 275 F.2d 18, 21. 

“Congress was very deliberate in adopting this 
standard of review. It frees the reviewing courts of the 
time-consuming and difficult task of weighing the evi- 
dence, it gives proper respect to the expertise of the 
administrative tribunal and it helps promote the uni- 
form application of the statute.” 


This Court has applied this standard in the past when 
reviewing orders of the Commission. In Alcoa Steamship 
Company v. Federal Maritime Commission, supra, the court 
affirmed an order approving a pooling agreement, saying: 

“These findings by the Commission represent its best 
effort to measure the effects of the agreement in rela- 
tion to petitioners. They are supported by substantial 
evidence in the record, and we have no basis for re- 
jecting them without substituting our judgment in this 
specialized area for that of the body best qualified to 
exercise it.” (321 F. 2d at p. 760). 


States Marine Lines v. FMC, 99 U.S. App. D.C. 312, 313 
F.2d 906, 908 (1963), cert. denied, 374 U.S. $31 (1963), is 
in accord. 


FMC in determining that there was no “additional 
agreement by the PMA membership to pass on all or a 
portion of its assessment to the carriers and shippers 
served by the terminal operators” was compelled to this 
finding by the appreciation that “the record is devoid of 
evidence showing the existence of such an additional agree- 
ment” (emphasis added). FMC recognized that witnesses 
had affirmatively denied the existence of such an agree- 
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ment, and that the existence of such agreement was “viti- 
ated by the actions of respondents . . . who were willing to 
absorb a part of the assessment.”” FMC concluded that 
in order to agree with petitioner it would “be obligated to 
reach the anomalous result of finding an agreement in 
spite of both testimony and conduct negating such an 
agreement, and then finding that such conduct was a breach 
of the agreement.” It refused to reach such a “contrived” 
result. (FMC p. 9). 

The evidence upon which FMC relies is substantial sup- 
port for its conclusion. It might have added, if further 
support for its conclusions had seemed necessary, that the 
absence of any evidence in the record of increases in rates 
in the published tariffs of marine terminal operators dis- 
pelled petitioner’s claim that the costs of the Plan to the 
employers of clerks and stevedores, and carriers subject 
thereto, were to be “passed on” to their customers. The evi- 
dence” establishing that the carriers had not increased 
their rates subsequent to the adoption of the Plan indicates 
that they had not, apparently, incurred automatic increases 
in stevedore costs, which increases would have increased 
the carriers’ costs of operation and induced the carriers to 
increase their charges, in petitioner’s view of the record. 

Finally, the unchallenged findings” of the Trial Examiner 
that the Plan provided solely as to how costs thereof were 
to be divided among the employers of clerks and longshore- 
men, and that PMA “did not direct any member as to how 


29. Tr. 162, 399 (there is no contradictory testimony) ; Tr. 246, 
308-309 (petitioner does not challenge this testimony). 


30. Tr. 161. It is noteworthy that a common carrier which car- 
ries some of petitioner’s cargoes was not required to increase rates 
because of increases in costs derived from the Plan (Tr. 325). 


31. Supra, pp. 6-7. 
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it was to handle the assessment” disposes of petitioner’s 
efforts to twist such directions out of PMA communications 
to members which are isolated from the context in which 
they were issued. These findings are supported by contract 
documents and unrefuted testimony.” 

There is no mystery as to why a uniform increase in 
rates did not result: the purpose of the Plan was to secure 
a reduction in the costs of cargo-handling which would 
ultimately permit a reduction in the industry’s charges to 
the public (Tr. 398). The “liner interests”, who in peti- 
tioner’s view dominate the affairs of PMA, would have 
been fools indeed if they had participated in the establish- 
ment of a Plan that by its operative terms required them 
to reimburse their stevedore contractors for their costs 
under the Plan while these same stevedore contractors 
pocketed substantial savings as wages were reduced by the 
elimination of featherbedding practices. That no such fool- 
ish understanding existed in the industry is demonstrated 
by the response of American President Lines to the Plan: 
it promptly canceled its stevedore contracts and commenced 
a comprehensive review of cargo-handling charges with the 
intention of securing a reduction in rates (Tr. 162-164). 

We do not maintain that the labor cost incurred by em- 
ployers of longshoremen and marine clerks as a consequence 
of their participation in the Mechanization Plan, unlike 
other labor costs, would not be reflected in their respective 
charges to customers. Of course these labor costs like all 
other labor costs must be recovered or bankruptcy will 
soon result. The members of PMA are aware of this eco- 
nomic axiom. They know that all labor costs—straight-time 
and overtime wages, penalty charges, and the costs of wel- 
fare, pensions, vacations, as well as mechanization benefits 


32. Ex. 1-C. Art. II, See. 2; Art. IIT, See. 4(a); Tr. 399, Ex. 20. 
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—will be reflected in stevedore charges and terminal rates. 

Such knowledge, however, does not serve as a premise for 
reasoning to a conclusion that the members who are cus- 
tomers of the stevedore contractors necessarily understood 
that they would reimburse their contractors for whatever 
amounts they were obligated to contribute to the Mechani- 
zation Fund. Petitioner’s whole case is based on an assump- 
tion that such an understanding existed. 

But, the costs of the Plan are only one labor cost to be 
reflected in rates and, as petitioner’s statistics disclose, 
they would be less significant than direct wages. The 
Plan provided an unusual opportunity to revolutionize 
cargo-handling and reduce overall labor costs (Tr. 388- 
392). How each stevedore contractor would exploit this 
opportunity was dependant upon many unknown factors 
varying from company to company: experience with a wide 
variation of cargo-handling operations, availability of 
skilled and imaginative supervisory personnel, morale and 
willingness to respond to challenges, and a willingness to 
make substantial capital investments in new machinery and 
modern efficient facilities in reliance upon the proclaimed 
ILWTU intention to abandon its generation-old battle with 
the “machine.” It is these factors which account for the 
highly competitive nature of the longshore industry, not- 
withstanding that labor costs are determined under uniform 
rates prevailing on the entire coast. It is hardly likely that 
the knowledgeable members of PMA would have established 
the stevedore contractors as “conduits” to pass on to the 
carriers their costs under the Plan, thereby foregoing a 
spur to induce the stevedore contractors to modernize, after 
spending four years in seeking the consent of the ILWU 
to revolutionary changes. We do not doubt that the FMC, 
familiar as it is with the operations of the shipping in- 
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dustry, could not credit an argument which rests on such 
an unrealistic assumption. 

Petitioner obscures the shallowness of its case by present- 
ing itself as a victim of a conspiracy of ruthless vested inter- 
ests. It asserts that PMA is controlled by “liner interests” 
that have no opportunity of carrying petitioner’s cargoes 
and who, therefore, were stimulated to shift the burden of 
their obligation to amass twenty-nine million dollars to 
petitioner. This has been accomplished, petitioner maintains, 
by adoption of funding arrangements designed deliberately 
to place a disproportionate cost of the Plan upon its long- 
shore operations while favoring those PMA members. 

This fanciful theory has been urged throughout these pro- 
ceedings. In view of the whole record, the Trial Examiner 
and Commission refused to accept petitioner’s conception 
of the conduct of the PMA membership in implementing 
their contract obligations under the ILWU-PMA Mech- 
anization Agreement. The Consolo decision makes clear 
that petitioner is not entitled to a re-weighing in this Court 
of the evidence which failed to persuade FMC to endorse 
petitioner’s views. Therefore, a point-by-point answer, at 
this juncture, of why petitioner’s views must be rejected 
would be redundant and waste valuable judicial time. How- 
ever, in order to forestall any slurs suggesting that PMA 
cannot answer petitioner’s claims, we have set forth in 
Appendix I an analysis of petitioner’s theories together 
with references to the evidence that establishes facts in- 
compatible with adoption of these theories. Our analysis 
shows that petitioner’s cloak-and-dagger version of the 
events from which the Mechanization Plan emerged depends 
upon tearing pieces of evidence from their context as sup- 
port for its views. It has in this Court for the first time 
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charged the industry’s representatives with conduct im- 
pugning the Commission’s subpoena processes.** 

FMC was not impressed by such tactics and rejected 
petitioner's view of the record. FMC found on the basis of 


$3. Petitioner has footnoted in its brief (p. 13) a serious charge 
that PMA did not provide all relevant documents in response to 
the Commission's subpoena. In support of this charge petitioner 
states many documents produced provide ‘‘internal evidence’’ of 
further relevant documents not produced. The only example cited 
(Ex. 21. p. 3) provides absolutely no basis for such a charge; the 
cited exhibit discloses no ‘‘report”’ concerning “‘the first six months 
experience”’, except the oral estimates concerning the adequacy of 
PMA assessments. which were made by Kenneth Saysette and 
which are reported in the regular course of business in the immedi- 
ately preceding exhibit (Ex. 20: Draft Minutes of Meeting of 
Committee on Work Improvement of Aug. 1, 1961, at p. 4). The 
eharge of bad faith cannot be proved from the record, and is also 
false. At the deposition of Kenneth Saysette at which the PMA 
records were produced, PMLA’s counsel, signing this brief, volun- 
teered to allow petitioner’s counsel any farther examination of 
documents desired and, in fact, many documents produced were 
not even marked by petitioner’s counsel. To charge bad faith now, 
after the record is closed, is merely another attempt to create false 
clouds of suspicion in support of a far-fetched theory of conspiracy. 


34 It may only be a credit to opposing counsel’s skills of 
advoeaey that Commissioner Hearn, while not disagreeing with the 
legal principles applied by his fellow-commissioners, disagreed as 
to “‘the reading”’ to be given the record. His “reading’’ of the 
record was induced by the unrealistic stress placed by petitioner 
on self-serving statements, quoted out of context, of those members 
who are petitioner’s stevedore contractors. Briefs of MTC make 
clear that these contractors are in an unenviable position: they 
were, and are, on the one hand, delinquent in contributions 
required under a labor contract and risk job action by ILWU on 
all operations and PMA fines, as long as these delinquencies con- 
tinue; on the other hand, petitioner was a valued customer which 
these stevedores wished to retain by giving assurances of sympathy 
and support for its cause. Understandably, these contractors wished 
to establish an apparent neutrality and, therefore, described them- 
selves 2s ‘‘eonduits’”’ and ‘‘collection agencies.”” PMA did not 
aequiesce in this view of their obligations, as is made clear by the 
unshaken testimony of the President of PMA and the recommenda- 
tions of the Funding Committee that fines be imposed on delinquent 
stevedore contractors (Tr. 399-400 direct examination; cf. 416 
cross-examination; Ex. 20). Further, Commissioner Hearn did not 
reeognize the responsibilities owed by a collective bargaining asso- 
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substantial evidence that PMA members had neither agreed 
among themselves nor established the Plan to constitute 
stevedore contractors a “conduit” or “collection agency” by 
which their labor costs under the Plan could be “passed on” 
to and assumed by their customers. We are confident that 
this Court, following the teachings of the Consolo decision, 
will agree with FMC and affirm its conclusion that an agree- 
ment within Section 15 does not exist. 


Ill. FMC Correctly Determined on Substantial Evidence That 
a Violation of Section 16 of the Shipping Act, 1916 Had Not 
Been Established. 

Section 16 of the Act (46 U.S.C. § 815) makes it unlawful 
for a “person” subject to the Act “to give any undue or 
unreasonable preference or advantage to any particular 
person . . . or description of traffic or to expose any person 
or traffic to undue or unreasonable prejudice or disad- 
vantage. ...” 


Long ago predecessors of the Commission determined 
from their experience with the administration of the Act, 


ciation to its members. Naturally, the Association, when aid and 
“moral support” are solicited by a member, must assume the legal 
defense of the Association’s conduct. However, when charges of 
illegality are also leveled at the member's conduct without regard 
to the legality of the Association’s conduct, then the Association 
should not jeopardize its legitimate claims by undertaking the de- 
fense of a suit which may turn on the legality of conduct for which 
only the member is responsible. Confronted with this situation, PMA 
authorized its counsel to sue its delinquent members for collection of 
the assessments due from them. It is not surprising that counsel was 
anxious to have an escrow established to protect PMA and would, as 
an abbreviated description of the obligations owed by stevedores as 
a consequence of their employment of longshoremen to work 
Volkswagenwerk’s cargoes, refer to such obligations as being due 
‘on behalf of Volkswagenwerk.’’ This Court will not, we are sure, 
be impressed with Commissioner Hearn’s mis-reading of the record. 
At page 21, supra, of the text, we have already explained why the 
mistaken legal theories that underlie Commissioner Patterson’s 
views of this litigation must be rejected. 
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that Section 16 was not applicable unless “competitive 
cargo” has been preferred. 
Boston Wool Trade Ass'n v. Merchants & M.T. Co., 
1U.S.S.B. 24, 30 (1921); 
Picket Rope Co. v. Dallas S.S. Lines, Ltd., 1 U.S.S.B. 
585 (1936) ; 
Paraffine Companies, Inc. v. American-Hawaiian S.S. 
Co., 1 U.S.M.C. 628 (1936) ; 
Pacific Lumber & Shipping Co. v. Pacific-Atlantic 
S. S. Co., 1 U.S.M.C. 624 (1936) ; 
Port of Philadelphia Ocean Traffic Bureau v. Export 
SS. Corp., 1 U.S.S_B. 538, 541 (1936) ; 
Tri-State Wheat Transp. Council v. Alameda Transp. 
Co., 1 U-S.M.C. 784 (1938) ; 
Celoter Corp. v. Mooremack Gulf Lines, 1 U.S.M.C. 
789, 792 (1938) ; 
Huber Mfg. Co. v. N. U. Stoomvaart M. Wedeiland, 
4 FMB. 343 (1953). 


That this is not just some forgotten principle is demon- 
strated by decisions of the present Commission in 1962 
and again in 1965: 

West Indies Fruit Co. v. Flota Mercante, 7 F.M.C. 
66 (1962) ; 

Imposition of Surcharge on Cargo to Manila,5S.S.R. 
788 (Pike & Fischer 1965). 


In both cases the Commission discussed this principle and 
reaffirmed the consistent decisions of its predecessors.* 


35. Against this long line of consistent decisions petitioner points 
to two cases where courts upheld violations of Section 16 found by 
the Commission “without ever exploring what the impact of such 
practices were upon competition” (Op. Br., p. 40). Both cases, 
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The record does not disclose any difference in treatment 
of competitive cargoes. Petitioner formerly conceded, and 
does not now deny, that the labor costs under the Plan of 
contractors handling all other foreign or domestic automo- 
biles are determined in the identical manner as are the labor 
costs of petitioner’s contractors. Also, petitioner formerly 
conceded that administrative decisions had established that 
the showing of the granting of preferences amongst com- 
petitive shippers was required for a violation of Section 
16.*° 

Now, encouraged by Commissioner Patterson’s misunder- 
standing of the record, petitioner urges this Court to 
sweep aside a settled administrative construction of the 
Act. The judicial authorities heretofore cited*™ make clear 
that this Court requires the showing of fundamental error 
before upsetting the Commission’s determination. The very 
generality in which the proscriptions of Section 16 are 
cast demonstrates that “broad latitude” in the exercise of 


administrative expertize and discretion is required for the 
enforcement of Section 16. 


however, involved situations where all cargo owners were subject 
to indiscriminate different charges “in random fashion” so that it 
took no proof to know as a fact that the same type of cargo but 
of different owners was charged differently for the same service. 
Hence, in California v. United States, 320 U.S. 577 (1944) lack 
of uniformity in free time could affect the same class of cargo 
differently. In New York Foreign Freight Forwarders & Brokers 
Ass’n v. Federal Maritime Commission, 337 F. 2d 289 (2d Cir. 
1964), cert. denied, 380 U.S. 914 (1965) the court found “for- 
warders, in random fashion, charge shippers disguised markups of 
widely varying amounts for no apparent reason . . .” and that 
“forwarders render substantially the same service to all shippers” 
(supra at p. 299). Ipso facto competitive cargo would be prejudiced 
in these situations. 

36. FMC p. 9. Petitioner docs not now challenge the FMC 
description of its earlier admissions. 


37. Supra, p. 16. 


38 

The cases relied on by petitioner, both of which involve 
conduct unrelated to the circumstances presented by this 
litigation, were available to the Commission; it did not deem 
them incompatible with its settled construction of the Act.*® 
Moreover, as earlier discussions make clear, the conduct of 
PMA members in providing a method for funding the 
Plan does not involve the giving of preferences or advan- 
tages to shippers. It merely establishes one item of cost at- 
tendant with the hiring of dock-workers. Hence, before peti- 
tioner may present any case under Section 16, it must first 
establish as a fact that PMA members agreed that such 
labor cost would automatically be passed on to carriers and 
shippers as an additional charge. As we have shown in 
Section Il, FMC correctly decided no such “agreement”, 
“<onderstanding” or “arrangement” existed. We submit that 
the Commission’s conclusions under Section 16 of the Act 
must also, therefore, be affirmed. 


IV. The FMC Determination That a Violation of Section 17 of 
the Shipping Act, 1916 Was Not Established Is Supported 
by Sebstantial Evideace. 

Section 17 of the Act (46 U.S.C. § 816) proscribes any 
“regulation or practice” connected with the “receiving, 
handling, storing or delivery of property” which a “person” 
subject to the Act shall “establish”, “observe” or “enforce” 
when the Commission finds that such practice is “unjust or 
unreasonable . . . .” FMC refused to find on the record 
that either MTC or members of PMA“ had engaged in any 
“gnjust or unreasonable” practice “by attempting deliber- 
ately to burden one . . . [service] more than another.” FMC 


38. See footnote 35, supra. 
39. Supra, pp. 13-14, 19; See also, Appendix I, infra, p. 1. 


40. Clearly, PMA, the Association, is neither a carrier nor an 
“other person” under the Shipping Act, 1916 (46 U.S.C. § 801). 
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on the record positively found no unjust or unreasonable 
practice existing. The initial argument of petitioner under 
Section 17 is precisely that condemned by the Supreme 
Court in the Consolo case, supra. It argues that the Com- 
mission, in reaching its conclusions, on the facts could 
have reached a different result by giving more weight to 
other evidence (Op. Br. p. 42). The Supreme Court, how- 
ever, has made clear that the standard of review is not 
whether “ ‘substantial evidence’ supports a conclusion con- 
trary to that reached by the Commission.” 

At one time there may have been question whether 
petitioner’s charges under Section 17 involved conduct on 
the part of MTC that was unrelated to its participation in 
labor programs developed by PMA; it is now clear that 
petitioner’s case under Section 17 is merely a restatement 
of its unsupportable claims under Section 15. 

Petitioner presents the following syllogism: practices 
which derive from illegal conduct are ipso facto “unjust” 
and “unreasonable”; the participation of MTC in PMA by 
not terminating its membership because of the funding 
arrangements adopted by the membership, and by accepting 
its obligations to contribute to the Mechanization Fund 
pursuant to the provisions of the ILWU-PMA Mechaniza- 
tion Agreement are cited, apparently, as illegal conduct; 
therefore, petitioner maintains that when MTC seeks to 
recover in commodity rates negotiated privately with peti- 
tioner the labor costs incurred by MTC under ILWU-PMA 
contracts, MTC is engaging in an “unjust and unreasonable” 
practice (Op. Br. p. 42). The flaw in this syllogism is ob- 
vious: FMC found that the conduct of the PMA member- 
ship, including MTC, in negotiating and implementing the 
Mechanization Plan, is not unlawful under Section 15." 


41. Petitioner’s suggestion that illegality under the Sherman 
Act has been established is palpably absurd. A record developed 
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Disregarding the fractures in the seams of its argument, 
petitioner sails into troubled waters. Apparently assuming 
the legality of the acts previously characterized as illegal, 
petitioner then invokes various decisions involving rate 
structures promulgated in published tariffs by public 
marine terminals. Petitioner, again asserting that the record 
discloses it did not receive benefits available to other mem- 
bers of the industry, asserts that MTC seeks to include in 
charges quoted to petitioner a disproportionate portion of 
the costs derived from the participation by MTC in the 
Mechanization Plan (Op. Br. pp. 45-48). 

Petitioner’s casual dismissal of the benefits to its opera- 
tion from avoiding a strike on the grounds that others en- 
jored the same benefit does not conceal the special and very 
substantial benefits inuring to petitioner. It is the operators 
and charterers of the largest fleets and shippers of the great- 


—— 
for the sole purpose of determining whether violations of the 
Shipping Act, 1916 occurred will not serve to support a determina- 
tion that Sherman Act violations have also occurred when the 
factual and legal basis for such charges have been persistently and 
unqualifiedly denied. Carnation Co. v. Pacific Westbound Confer- 
ence _.. US. __, 34 LW. 4181 (Feb. 28, 1966) is not to the 
contrary. That ease arose in the federal district court and involved 
only causes of action arising under the Sherman and Clayton Acts. 
It reached the Supreme Court on appeal from an order dismissing 
the action. Respondent maintained that the conduct involved was 
within Section 15 and for the purpose of its motion conceded the 
approval of FMC had not been obtained. The Supreme Court held 
that whether the alleged conduct was within and already approved 
under Section 15 presented questions for determination by FMC in 
exercise of its exclusive primary jurisdiction; that the district court 
aetion should be held in abeyance pending a final determination, but 
that the district court could proceed on its action arising under the 
Sherman Act when the FMC determination had been finally ren- 
dered. Certainly the ease has no relevance to a suit where charges of 
miseonduet under the Shipping Act have not been established and 
the allegations of Sherman Act violations are denied. Certainly the 
Supreme Court would not condone a denial of elementary due proc- 
ess entitling PMA and MTC to a hearing by a body properly con- 
stituted to try causes arising under the Sherman Act. 
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est volume of cargo who secure the greatest advantage 
when ships are not tied up and access to prized market places 
is not blocked by a strike.* Understandably, the “precise 
equivalence” between the advantages gained from avoidance 
of a strike and the price of a peaceful settlement cannot be 
determined. FMC in Evans Cooperage Co. Inc. v. Board of 
Commissioners of the Port of New Orleans, 6 F.M.B. 415 
(1961) made clear that precise equation of benefits gained 
and charges imposed is not required by Section 17 when a 
“precise equivalence” is impossible. In any case, the FMC 
conclusion that petitioner was benefited by the Plan, which 
is supported by the FMC reading of the record, presents a 
factual obstacle to acceptance of petitioner’s construction 
of Section 17.8 

The very cases cited by petitioner raise legal obstacles. 
MTC charges, which petitioner challenges, relate solely to 
straight stevedore costs. Stevedore contracts, unlike tariffs 
of public terminals, are privately negotiated and are not 
open to the public (Tr. 214-217). Also, charges imposed by 
public marine terminals offering storage facilities and 
clerking services involve substantially different considera- 
tions than charges of stevedore contractors employing long- 
shoremen to discharge or load cargo. Counsel for MTC will 
brief, we understand, the legal reasons why its contracts 
with petitioner are not subject to Section 17 or any other 
provision of the Act. We shall limit this brief to the differ- 
ences obtaining between a terminal’s rates and costs under 
a labor contract. 


42. Petitioner proudly asserts that it ships on vessels chartered 
by it the largest volume of general dry-cargo carried by private 
carriage to Pacific Coast ports (Op. Br. p. 3). 

48. See testimony of the President of PMA concerning the 
educative process required to secure acceptance of the Plan by PMA 
members (Tr. 358-360, 383, 393-395). See also, Appendix I, infra, 
pp. 5-7 for analysis of additional benefits inuring to petitioner 
under the Plan. 
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A marine terminal provides services and also makes 
available to shippers and carriers wharves, warehousing 
and other facilities. The capital costs as well as the costs 
of maintaining the facilities are customarily spread through 
the terminal’s rates. The decisions cited by petitioner merely 
require that this spread be accomplished in a reasonable 
manner, insofar as all “users” of the “facility” are con- 
cerned. 

The Mechanization Plan is not a facility. It is a division 
of the ILWU-PMA Longshore Contract (Ex. 4, p. 83, Sec. 
21). It establishes one item of compensation which parties 
subject to the longshore contract must pay when they em- 
ploy longshoremen through the industry’s hiring halls. MTC 
like all other stevedores employing longshoremen under this 
contract is obligated, when it orders gangs of dock workers 
to work a customer’s vessel, to cover all costs of such em- 
ployment that are fixed by the longshore contract. Such 
costs are always directly related to the work performed for 
the customer. There is, therefore, no need or basis for 
spreading such costs through rates charged to other cus- 
tomers serviced by other dock workers employed by the 
stevedore contractor. In fact, if Section 17 were applicable 
to stevedore contracts, the teachings of Evan Cooperage 
Company, Inc. cv. Board of Commissioners, supra, as well 
as eases cited by petitioner, would preclude charging one 
customer for the labor costs incurred in servicing another. 

We submit that the FMC correctly determined that un- 
just and unreasonable practices under Section 17 were not 
established and must, therefore, be affirmed. 


CONCLUSION 


When accusations removed from reality and devoid of 
legal basis are presented, there is always a natural inclina- 
tion to search beyond the record for the underlying dispute. 
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That search in this litigation reveals a substantial, but 
legally immaterial, disagreement between the PMA mem- 
bership and petitioner as to what constitutes an acceptable 
measure of the contribution attributable to the labor used 
in a longshore operation. It is this disagreement that has 
led petitioner to charge, contrary to the evidence, that 
PMA asserts and claims immunity from government sur- 
veillance over the exercise of a power to fix rates of car- 
riers, terminal operators, and stevedore contractors, under 
the guise of settling wages and terms of employment for 
maritime employees, so as to penalize nonmembers and 
subsidize members. PMA has not exercised any such power. 
PMA does not seek such power. A rejection of petitioner’s 
construction of the Shipping Act, 1916 will not confer any 
such power on the PMA membership. 

What emerges from this record is the claim by PMA 
members of power unlimited by regulations imposed by the 
Shipping Act, 1916 to join together in collective bargaining 
associations for the purpose of negotiating and implement- 
ing collectively-bargained labor contracts in accordance 
with national labor policies established by Congress. In 
the exercise of that power PMA negotiated with ILWU 
a labor contract which was to produce overdue and salutary 
reductions in longshore costs while, at the same time, the 
dock workers were afforded protection from distress result- 
ing from loss of work opportunities. Having concluded such 
Agreement, the PMA members were required by their con- 
tinuing obligation to bargain in good faith to implement in a 
reasonable and practical fashion contract obligations. Other- 
wise, the PMA members would have been subject to con- 
demnation by the NLRB or would have been deemed to 
have invited ILWU to refuse to implement its contract 
commitment to allow modernization of longshore opera- 
tions. 
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The record does not support petitioner’s charges that 
the funding arrangements were arbitrarily and capri- 
ciously developed to discriminate against its longshore oper- 
ations. Instead, the record discloses that every effort was 
made by the industry to develop a reasonable and equitable 
method of funding the benefits of the Plan on a practical 
industry-wide basis that would not require the assertion 
by PMA of the comprehensive regulatory power which a 
funding method applied on a company-by-company basis 
would have necessitated. At the outset ILWU and PMA 
searched for a means of relating the costs of the Plan to 
the inereased productivity to be achieved thereunder. This 
praiseworthy search failed to produce a reliable method 
for funding the Plan. It failed because the maintenance of 
collective bargaining on an industry-wide basis for a gener- 
ation precluded development of reliabie information as to 
the consequences of the provisions of the longshore con- 
tract on particular longshore operations in which a wide 
range of highly-variable factors could combine to produce 
materially disparate labor costs attendant with the han- 
dling of many types of cargo ( Tr. 100-102, 373, 381-384). 

Tnable to produce a reasonable and practical measure 
for relating the costs of the Plan to prospective increases 
in productivity, the industry was reduced to a choice be- 
tween funding the Plan on the basis of man-hours employed 
in, or on the basis of the volume of tonnage handled by, 
a longshore operation. Either method could be practically 
applied on an industry-wide basis. The industry’s hiring 
halls and centralized pay-offices provide reliable informa- 
tion for determining the number of man-hours employed 
by each of the many operations comprising the longshore 
industry. The tonnage reports which had been required for 
a generation for the determination of PMA membership 
dues provided a reliable method by which the volume of 


45 
tonnage handled by each longshore operation could be 
established. 

An industry-wide debate ensued as to the merits and 
demerits of each method of funding the Plan. This debate 
did not involve consideration of whether members or non- 
members of PMA would be benefited. It did not involve, 
as petitioner has asserted and failed to prove, considera- 
tion of the effect each funding method would have on par- 
ticular longshore operations. The awareness of the PMA 
membership that the choice of one method would produce 
severe criticism from some contractors, like petitioner’s, 
does not prove that the PMA membership knew that the 
criticism was valid. It does not establish that acceptance 
of the alternative choice for funding the Plan was not 
susceptible to more substantial criticism from other con- 
tractors. 

The industry-wide debate centered on whether the Plan 
was likely to afford the same opportunities to all longshore 
operations to reduce those labor costs that continue to be 
fixed on a man-hour basis. Materially divergent views were 
held on that question. The industry recognized that automa- 
tion of cargo-handling by use of containers and related 
cargo-handling equipment could not be achieved throughout 
the industry, and that some longshore operations were 
afforded more opportunities for automation than others 
because of the nature of the trades they serviced. It fol- 
lowed that, if the costs of the Plan were allocated on the 
basis of man-hours, those longshore operations most bene- 
fited by achieving a substantial reduction in man-hours 
would contribute least to the Plan. This result was un- 
acceptable to a majority of the industry, and man-hours 
as a measure for funding the Plan was rejected. The only 
method remaining was the one adopted: contributions were 
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required on the basis of the volume of tonnage handled by 
each longshore operation. As the report of the Funding 
Committee (Exs. 5-A, 5-B) and testimony (Tr. 102-113; cf. 
415) of its Chairman disclose, this method of implementing 
the contract commitments of the PMA membership was 
adopted because no other practical and equitable method 
could be developed. The manner in which resolution of this 
industry debate was resolved does not establish arbitrary 
and capricious action. Nor does it provide evidence of a 
preconceived conspiracy to victimize petitioner or other 
nonmembers. 


Petitioner’s dissatisfaction with the funding method 
adopted is understandable. Its longshore operations by 
having been relieved of make-work practices had succeeded 
in minimizing man-hours. These operations had achieved a 
high rate of production per man-hour. Self-interest natu- 
rally explains petitioner’s preference for a man-hour meas- 
ure, in lien of a tonnage, for allocation of the labor costs 


of the Plan. 

Petitioner’s characterization of “manifested tonnage” as 
an “arbitrary yardstick” for the measure of the contribution 
of labor to a longshore operation is not understandable. 
Its correlative view urged in this litigation that the man- 
hour measure is the only reasonable and acceptable meas- 
ure for the determination of labor costs is astonishing. 
From an employer’s point of view, the most reliable meas- 
ure of labor’s contribution to an operation is productivity 
per man-hour, not the number of man-hours required. For 
this reason employers have generally favored piece-rates, 
of which the tonnage assessment by which the Mechaniza- 
tion Plan is funded is one example. Employers have feared 
and resisted, unsuccessfully, hourly rates as a basis for 
fixing compensation. They have argued that adoption of 
hourly rates encourages slow-downs and other make-work 
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practices, such as those which created the need for the 
Mechanization Plan. 

The success of organized labor in overcoming employer 
resistance to hourly rates has now, in petitioner’s view, 
resulted in a legal requirement for the allocation of labor 
costs under an industry-wide contract in the maritime in- 
dustry. If petitioner’s view were adopted, the members of 
PMA by their collective action could neither propose nor 
accept in collective bargaining negotiations any basis other 
than man-hours for determining the compensation of their 
employees. In such case the parties’ ingenuity in developing 
means by which further de-casua ization of maritime labor 
by adoption of a guaranteed annual wage plan and like 
programs, which are now being explored, would be mate- 
rially cireumscribed. Congress has refrained from imposing 
such limitations on the collective bargaining process. We 
are confident that this Court will not conclude that Con- 
gress has by indirection imposed on the maritime industry 
restraints that have been expressly rejected for all other 
industries in America. 

Therefore, the FMC determinations that violations of 
Sections 15, 16 and 17 of the Shipping Act, 1916 were not 
established must, we respectfully submit, be affirmed. 


Respectfully submitted, 


Epwarp D. Ransom 
Gary J. Torre 
R. Freperic FisHER 
Lick, Geary, WHeat, ApaMs & 
CHARLES 
311 California Street 
San Francisco, California 94104 
1625 K Street, N.W. 
Washington, D.C, 20006 
Attorneys for Intervenor 
Pacific Maritime Association 


Dated: April 29, 1966. 
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Appendix I 


Petitioner’s claim that it is the victim of an alleged con- 
spiracy is predicated on a mistaken assumption as to the 
distribution of power in PMA councils; petitioner main- 
tains that “liner interests” control the affairs of PMA. 
Yet, the Trial Examiner found on unrefuted and unquali- 
fied testimony that PMA is not controlled by “liner inter- 
ests”; (I.D. 32, Tr. 55; Exs. 41, 46, 47, 48). Petitioner’s sur- 
mises, which are dependent upon a theoretical analysis of 
the composition of PMA membership, as to the control the 
carriers ought to be able to achieve are not a substitute for 
uncontradicted evidence as to who, in fact, has control of 
the Association. 

The method by which the alleged conspiracy accomplished 
its objectives is, petitioner maintains, the adoption of a 
funding arrangement specially designed to burden peti- 
tioner’s longshore operations with disproportionate costs. 
Again, the record disproves the theory. The Trial Examiner 
found, on the basis of unrefuted evidence,' that the mechan- 
ization assessments for which petitioner’s contractors are 
obligated are determined on the same basis as their member- 
ship dues (I.D. pp. 12-13). Contributions are allocated under 
procedures used for the determination of cargo dues prior 
to adoption of the Plan, in order to assure the integrity of 
the system adopted for collection of the Fund. It was neces- 
sary to discourage conspiracies between a contractor and 
his customers whereby the latter changed its method of 
manifesting cargo so as to assist the contractor to achieve 
savings in labor costs; these procedures insofar as assess- 
ment of membership dues for the handling of automobiles 


1. Tr. 72, 125-29, 144-46, 167-69, 396-97; see also, Exs. 2-0, 
5-A, 6, 35. See footnote 9, supra, p. 13 for a refutation of peti- 
tioner’s theories which are predicated on differentials in rates. 
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concerned, are the same as those challenged by petitioner 


Petitioner’s reasons for fabricating a theory of conspiracy 
derive from a dissatisfaction with a labor program of PMA. 
The basis of petitioner’s dissatisfaction is, ironically, its 
good fortune in having achieved the advantage of efficient 
cargo-handling practices in advance of most of the industry. 
FMC found that a highly efficient and low-cost method of 
handling petitioner’s cargoes had been developed.? Peti- 
tioner’s questionable conclusion that the Mechanization 
Agreement does not afford any opportunities to reduce man- 
hours employed in its longshore operations confirms peti- 
tioner’s good fortune: petitioner’s longshore operations were 
established in an era when the ILWU was satisfied to main- 
tain the status quo on highly-developed and costly feather- 
bedding practices, and was hesitant to impose “make-work” 
policies on new operations (Tr. 350-354, 356-358, 363-371). 
Thus, when a longshore operation burdened with “make- 
work” practices incurs the same dollar increase in labor 
costs which petitioner’s low-cost longshore operation is 
alleged to have incurred, the latter will show a larger per- 
centage increase in labor costs than the high-cost operation. 

Petitioner, however, did not have a vested interest in 
labor contracts and PMA bargaining policies which had 
enabled its contractors to develop a low-cost operation 
while others were burdened by high-cost featherbedding 
practices. Without conceding any relevancy to petitioner’s 
arguments, we submit that its claims of an unequal and 
unfair distribution of labor costs are not established so 
long as its comparisons are limited, as they are, to a single 
item making up the total cost of longshore labor incurred 
by an operation. Nor do costs established prior to the 


2. FMC p. 4. Petitioner does not challenge this finding. 
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adoption of the Plan provide an appropriate base for such 
comparisons, unless a showing is first made that the prior 
labor costs of the various longshore operations within the 
industry represented a fair allocation of the industry’s 
overall longshore labor costs. Wisely, petitioner does not 
attempt to make this showing. There were too many penalty 
rates? and make-work practices imposed by ILWU to fore- 
stall modernization to which other operations were subject. 

The fallacies honey-combing petitioner’s economics are 
many: 

(1) Its use of prior labor costs as the base for its com- 
parisons is at odds with the basis upon which ILWU and 
PMA negotiated the Mechanization Agreement. ILWU as 
well as PMA recognized the pressing need to reduce and 
secure a more equitable redistribution of the industry’s 
overall labor costs (Tr. 350-353, 363-368, 377). “Guerilla” 
warfare on the Pacific Coast docks was imminent because 
of the senseless results of ILWU earlier “make-work” 
policies (Tr. 350, 353-357). 

(2) Petitioner’s comparisons, which are dependent upon 
percentage increases, ignore the intention of ILWU and 
PMA not to negotiate an across-the-boards percentage 
increase for the industry (Tr. 374-75, 388-89). 

(3) The isolation of one item of longshore labor cost 
from all other costs imposed under the longshore contract 
is incompatible with the understandings of ILWU and PMA 
when they negotiated the Plan: they intended the costs 
of the Plan to be part of a single wage-package (Tr. 373- 
385, 399-400). 

(4) Man-hours do not, as petitioner assumes and asserts, 
provide the only fair measure of labor costs. If the Plan 


3. See, Ex. 4, pp. 104-180; cf. Section 6.4, p. 32 of Ex. 4. 
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had been funded on this basis, those longshore operations 
enjoying the greatest savings would have made the least 
contribution to the Plan (Ex. 5-A). 

By complaining that the costs of the Plan to its longshore 
operations was substantially disproportionate to benefits 
derived therefrom, petitioner attempts to convert the indus- 
try’s efforts to relate costs to benefits into a conspiracy to 
victimize petitioner’s longshore operations. PMA spent sev- 
eral years of study and months of negotiation with ILWU in 
an effort to develop means of relating prospective increases 
in productivity to the costs of “buying out” the work- 
practices and obstacles to modernization that ILWU had 
established. Following negotiations, the PMA Funding 
Committee undertook the same task. All of these exhaustive 
and searching studies and negotiations failed to produce 
such a method for funding the Plan (Tr. 373, 381-384; 
Exs. 5-A and 5B). The industry could not, as the record 
makes clear, develop such a method because of the in- 
adequacy of information available and the absence of means 
of developing the requisite information. Collective bargain- 
ing had been conducted on the basis of industry-wide aver- 
ages for so long, that no reliable information was available 
as to the consequences of the Plan for the many diverse 
operations comprising the longshore industry. This very 
fact would have precluded the conspiratorial activities 
charged by petitioner, assuming PMA and its members had 
wished, as they did not, to ferret out a scapegoat. 

If petitioner believes a conspiracy against it was initiated 
when the Funding Committee refused to recommend for 
petitioner’s low-cost longshore operations a lower assess- 
ment rate as an exception to the prevailing method by which 
contributions were assessed, then petitioner does not ap- 
preciate the impossible task the Committee would have 
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undertaken. The Committee’s Chairman made clear that 
such action would have stimulated like “me too” claims 
from other longshore operations (Tr. 171). Since petition- 
er’s longshore operations are not “marginal” as in the case 
of operations involving coastwise lumber, the grant of 
an exception to petitioner’s contractors would have been 
construed by the industry as relief from the need to 
establish, before an exception would be recognized, that 
the costs of the Plan threatened to force an operation out 
of existence. The action urged by petitioner upon the Com- 
mittee presented substantial risks of inadvertently grant- 
ing indefensible exceptions which could be converted into 
competitive advantage for some operations. The Committee 
properly did not expose the industry to the dislocations 
which a funding method applied on a company-by-company 
basis would have caused. Certainly the Committee’s refusal 
to assume such never-ending examinations does not establish 
an intention to conspire against petitioner. Nor was the 
Committee, as Section I of Argument makes clear, required 
by any law of the United States, to undertake such exam- 
inations. 

Moreover, PMA was not impressed by petitioner’s pro- 
testations that benefits did not inure to its longshore opera- 
tions. A substantial reduction in man-hours in petitioner’s 
longshore operations in Los Angeles was achieved because 
of the “tremendous change” in what had been a “serious 
situation” ;* petitioner in its negotiation of stevedore rates 
with MTC was willing to share the risks of “dead-time” 
(which can result in “substantial amounts of money depend- 
ing upon the circumstances and mood of the men”) because 
the “industry” had achieved “a very fair approach” to the 


4. Tr, 254-257. 


6 Appendix 

“dead-time” problem; petitioner had introduced in its 
longshore operations specially-designed cargo-handling de- 
viees* and was introducing new vessels on which the “pro- 
duction per gang hour” is “comparable” to that on the 
specially-designed vessel which Matson Navigation Com- 
pany introduced when the adoption of the Plan signified a 
withdrawal of ILWT opposition to change.” 

PMA knows from experience that some of the changes in 
petitioner's longshore operations, such as the change of 
attitude in Los Angeles, and the development of a “fair 
approach” to the problem of “dead-time”, simply could not 
have been achieved without the change in “climate” pro- 
duced by the concerted activities of PMA (Tr. 400405, 
406-08). PMLA knows that changes in vessel design and in- 
troduction of cargo-handling equipment were previously 
resisted by ILWTU, regardless of whether such innovations 
threatened to reduce work opportunities for the dock work- 
ers (Tr. 403-05). PMA does not understand why petitioner 
should be exeused from the funding arrangements of the 
Plan that made these and future changes possible. 

Finally, petitioner’s sang-frotd in discounting the advan- 
tages of being relieved from the consequences of a strike 
does not mask the very substantial and special benefits 
received by petitioner from successful negotiations which 
averted a strike. Of course, the entire maritime industry 
benefited from the avoidance of a prolonged strike on the 
docks. However, it is the operators of the largest fleets and 
the shippers of the largest volume of cargo who are most 
damaged when strikes occurs. While the record does not 
diselose whether petitioner would be relieved from the 


5. Tr. 264-265, 389-391. 
6. Tr. 229. 
7. Cf. Tr. 304-05 and 405-06. 
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heavy losses attendant with the payment of charter-hire on 
vessels which are tied-up by a strike, petitioner was sub- 
stantially benefited in not having its access to the attractive 
Pacific Coast market-place for automobiles blocked by a 
strike. As the shipper of the largest volume of commercial 
dry-cargo carried by private carriage to the Pacific Coast,’ 
its savings from avoidance of a strike would obviously ex- 
ceed those enjoyed by any other shipper.’ 


8. Op. Br. p. 3. 


9. Perhaps the best way to explain the economic facts of life 
regarding the implementation of the Mechanization Plan can be 
expressed in the words of Harry Bridges testifying before the 
Committee on Merchant Marine and Fisheries in March, 1963: 

“But they [PMA] had to decide between 5 million a year 
plus, and the cost of a strike.” Hearings on H.R. 1897, H.R. 
9004, H.R. 2331, 88th Cong., 1st Sess. p. 573 (1963). 
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Appendix II 


Section 5(1) Interstate Commerce Act (49 U.S.C. $5(1)): 
“s5, par. (1). Pooling; division of traffic, service, 
or earnings. Except upon specific approval by order 
of the Commission as in this section provided, and 
except as provided in paragraph (16) of section 1 of 
this title, it shall be unlawful for any common carrier 
subject to this chapter, chapter S, or chapter 12 of this 
title to enter into any contract, agreement, or combina- 
tion with any other such common carrier or carriers 
for the pooling or division of traffic, or of service, or 
of gross or net earnings, or of any portion thereof; 
and in any case of an unlawful agreement for the pool- 
ing or division of traffic, service, or earnings as afore- 
said each day of its continuance shall be a separate 
offense: . . -” 


Section 401 Federal Aviation Program (49 U.S.C. § 1371(k) ): 


“(4) It shall be a condition upon the holding of a 
certificate by any air carrier that such carrier shall 
comply with sections 181-188 of Title 45.” [Railway 
Labor Act]. 
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REPLY BRIEF FOR PETITIONER 


POINT 1 


No more than the Commission can our adversaries 
support the exclusion from section 15 of PMA’s co- 
operative working arrangement. 


Petitioner is attacking on two separate and independ- 
ent grounds the Commission’s conclusion that the coopera- 
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tive working arrangement among the membership of the 
Pacifie Maritime Association (‘‘PMA’’) is not a section 
15 agreement. First, we challenge the Commission’s 
interpretation of the statute (VW Br. 24-36)°; second, the 
application of that interpretation to the facts of this pro- 
ceeding (VW Br. 36-39). 


‘As we read our opponents’ briefs, neither Marine 
Terminals Corporation (*“‘MTC’’) nor PMA undertakes 
to defend the Commission’s reading of section 16. MTC 
by-passes the issue of statutory construction completely 
(MTC Br. 10-15). PMA attributes to the Commission an 
interpretation of the Shipping Act which would place out- 
side the scope of the statute “concerted actions pertaining 
to maritime labor-management relations’ (PMA Br. 18) 
and then proceeds to support this imputed construction 
(PMA Br. 9-27). 


Counsel for the Commission alone attempt to defend 


the Commission’s approach. However, they derive from 
the Commission’s opinion a different statutory construc- 
tion than our brief discusses or than we think the Com- 
mission intended. As a result, Commission counsel never 


* Petitioner’s original brief is designated herein as “VW Br.” ; that 
of PMA as “PMA Br.”; the one submitted by counsel for the Com- 
mission is “FMC Br.”; and that of Marine Terminals Corporation is 
identified as “MTC Br.” Otherwise, the designations are the same 
as in our original brief, that is, anidentified numbers refer to the trans- 
script. “LD.” indicates the Initial Decision of the Hearing Exam- 
jner, “R,” the report filed by the Commission, “P,’? the dissenting 

ree! f issi Patterson, “H,” the dissenting opinion of 
Commissioner Hearn, and “Ex.” signifies an exhibit. Wherever the 
ited material has been reproduced in the Joint Appendix, the pertinent 
pages of the Joint Appendix are indicated in bold-face numerals 
within brackets immediately following the original citation. 
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defend the statutory interpretation we attacked. Thus, 
none of our opponents squarely enter the lists in favor of 
the Commission’s formulation. 


Similarly, as we develop in the last section of this 
point (pp. 13-17, infra), our adversaries fail to come to 
grips with our arguments addressed to the record. Thus, 
our second point, like our first, is left largely unanswered. 


In this brief, we shall deal with counsels’ substitute 
justifications on their merits, although few principles are 
better settled than that the ‘‘courts may not accept appel- 
late counsel’s post hoc rationalizations for agency action’’ 
Burlington Truck Lines v. United States, 371 U. S. 156, 
168 (1962).* 


A. 


Commission Counsels’ Interpretation of Section 15. 


Counsel for the Commission urge this Court to accept 
as ‘‘reasonable”’ an interpretation of section 15 that would 
place PMA’s cooperative working arrangement outside the 
statute because such arrangement, the Commission found, 
‘did not affect the competitive relationships among the 
PMA members, as there was no agreement among the mem- 


*“TA] simple but fundamental rule of administrative law 
is * * * that a reviewing court, in dealing with a determination or 
judgment which an administrative agency alone is authorized to 
make, must judge the propriety of such action solely by the grounds 
invoked by the agency. If those grounds are inadequate or improper, 
the court is powerless to affirm the administrative action.” S.E.C. 
v. Chenery Corp., 332 U. S. 194, 196 (1947). 
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ders to pass on all ora part of the fund assessments’? (FMC 
Br. 20).° 


Such construction is urged on the authority of a frag- 
ment from the Alexander Report and of Kennedy v. Long 
Isaud R. R., 319 F. 2a 366 (2d Cir. 1963), cert. denied, 
373 UT. S SO (1963), which, counsel say, interpreted the 
Interstate Commerce Act as not encompassing ‘‘agreements 
affecting labor-management relationships except where the 
competitive relationships of the parties are affected’ 
(FMC Br. 19). 


As the Second Circuit, however, made clear in a footnote 
omitted by Commission counsel in quoting from that Court’s 
opinion (FMC Br. 20), this interpretation of the Interstate 
Commerce Act rests on very different statutory language 
than is here involved. Distinguishing on the basis of the 
differences in the controlling statutes the situation of the 
airlines from the railroads, the Second Circuit said: 


“There was thus no need for the participating 
railroads to secure the prior consent of the Interstate 


*In Commission counsels’ “Summary of Argument” counsel 
indicate that another reason why the instant agreement “is not 
within the purview of the Shipping Act” is that it “did not pertain 
to ocean transportation” (FMC Br. 15). This point is in no way 
developed. however, in the argument which follows, and for good 
reason. The Commission similarly abandoned it after the Hearing 
Examiner adopted it (I.D. 31 [647a-648a]). The contention that 
collective action affecting the discharge of cargo at the conclusion 
of its ocean voyage does not pertain to ocean transportation is inde- 
fensible and wholly at odds with the statutory scheme. Obviously, 
ocean transportation means carriage from shore to shore. Would 
any shipper consider transportation completed with his goods still 
aboard a vessel bobbing up and down in the harbor? If the Shipping 
‘Act was indifferent to on-shore activities, it would not cover, as it 
does, any person “carrying on the business of forwarding or fur- 
nishing wharfage, dock, warehouse or other terminal facilities in 
connection with a common carrier by water” (46 U. S. C., section 
801) and require all contracts between such persons, as well as those 
between common carriers by water, to be filed (46 U. S. C., section 
814). 


Commerce Commission; 49 U.S. C. §5(1). The sub- 
mission for approval to the Civil Aeronautics Board 
of the airlines’ mutual aid pact was apparently dic- 
tated by statutory language considerably broader 
than that of the anti-pooling provision of section 5(1) 
of the Interstate Commerce Act. See section 412 of 
the Federal Aviation Act, 49 U. S. C. § 492: 

‘Every air carrier shall file with the Board a true 
copy * * * of every contract or agreement ° ° ° affect- 
ing air transportation * * * between such air carrier 
and any other air carrier * * * for pooling or appor- 
tioning earnings, losses, traffic, service, or equipment 
* * * or for preserving and improving safety, econ- 
omy, and efficiency of operation, * * * or for other 
cooperative working arrangements.’’’ Kennedy v. 
Long Island R. R., 319 F. 2d at 374 n. 11. 


Had the statute before the Second Circnit contained 
language as broad as the Federal Aviation Act, as does the 
Shipping Act of 1916, the Court presumably would have 
reached a result directly contrary to what it did. 


Furthermore, even if the very different language of 
the Shipping Act were susceptible of the same construction 
as was placed on the Interstate Commerce Act in the 
Kennedy case, PMA’s cooperative working arrangement 
would still be covered. As Commission counsel recognize, 
Kennedy treats as within the statute any agreement ‘‘where 
the competitive relationships of the parties are affected”’ 
(FMC Br. 19).* This is not the test applied by the Com- 
mission. According to its counsel, it excluded PMA’s 
agreement because it did not ‘‘affect competition by the 
parties in vying to serve outsiders’? (FMC Br. 17). But 


* Dealing with a strike-insurance policy issued for a flat premium 
payable out of the railroad’s general assets, Kennedy indeed involved 
an agreement without any possible anti-competitive effect. The 
agreement created a fixed overhead charge wholly independent of 
the railroad’s actual operations and which the railroad therefore 
was economically able to allocate as it pleased to all or any part 
of its business. 
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this does not mean that it did not nevertheless affect ‘‘the 
competitive relationships’ of the parties thereto. 


The argument to the contrary builds on two fallacies. 
First, it is assumed that an arrangement is only anti- 
competitive if it affects relations between parties and non- 
parties: second, that for such an effect to be present, it 
must be the subject of explicit agreement. Neither assump- 
tion withstands examination. 


Why should the law be indifferent to the effect of the 
agreement on competition among the parties to the PMA 
arrangement for the business of one another, particularly 
where one hundred and twenty companies are involved, at 
different funetional levels.° 


Whether or not there was an ‘‘agreement”’ among the 
members of PMA regarding the passing on to non-PMA 
members of the Mech Fund assessment, what about the 
internal arrangements within the membership of PMA 


regarding the treatment of these assessments (VW Br. 
9-10, 36)? PMLA’s membership is not limited to stevedor- 
ing contractors and terminal operators, but includes as 
well the largest and most important customers of these 
companies, i.¢., common carriers. Acceptance of the posi- 
tion of Commission counsel would mean that all PMA need 
do is expand its membership to embrace everyone operating 


= As we read the Commission’s opinion, it does not suggest 
this absurdity. It said that for a section 15 agreement to exist 
here there would have to be “an additional agreement by the PMA 
membership to pass on all or a portion of its assessment to the 
carriers and shippers served by the terminal operators” (R. 9 
[675a-676a]). In other words, the agreement would have to 
affect competition among terminal operators for carrier or ship- 

+ business. This is a functional test. We believe that Com- 
mission counsel are mistaken when they assert that the Commis- 
sion found PMLA’s arrangement to be outside the statute because 
it “was not among ‘the type of agreements which affect competi- 
tion by the parties in vying to serve outsiders’” (FMC Br. 17). 
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on the Pacific coast and then it may regulate competition 
as suits itself, so long as it is careful to avoid agreements 
explicitly controlling the dealings of its members with 
outsiders. 


Equally untenable is the second assumption, which this 
Court is asked to approve, that an agreement among 
competitors regarding the conduct of their business does 
not ‘‘affect competition by the parties in vying to serve 
outsiders’? (FMC Br. 17, 20), unless the parties make 
such regulation an explicit term of their agreement. This 
is bad economics and worse law. 


Competition is inhibited by any agreement among com- 
petitors regarding prices or related matters, whether or 
not the parties place themselves under any contractual 
restraint regarding what they actually will charge their 
customers. Cf. Plymouth Dealers’ Ass’n of Northern Cali- 
fornia v. United States, 279 F. 2d. 128, 132, 134 (9th Cir. 


1960) ; United States v. Nationwide Trailer Rental System, 
Inc., 156 F. Supp. 800 (D. Kan. 1957), aff’d, 355 U. S. 10 
(1957) ; United States v. Utah Pharmaceutical Ass’n, 201 
F. Supp. 29 (D. Utah 1962), aff’d, 371 U. S. 24 (1962); 
Northern California Pharmaceutical Ass’n v. United States, 
306 F. 2d 379 (9th Cir. 1962), cert. denied, 371 U. S. 862 
(1962). 


Once agreement is reached regarding how a common 
cost is to be allocated, further agreement is superfluous. 
Economic necessity will ensure collection of the agreed 
upon amount from the parties’ customers (Cf. MTC Br. 17). 
Significantly, counsel for PMA contemptuously terms a 
“truism”? that recognition of a uniform cost reduces ca- 
pacity to compete (PMA Br. 14). 


Thus, even if the snippet culled by Commission counsel 
from the Alexander Report and Kennedy v. Long Island 
R. R., supra, justified reading section 15 as being confined to 
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those cooperative working arrangements which affect com- 
petitive relationships, these authorities will not support 
the additional requirements first, that the competition which 
is affected be for the business of persons not parties to 
the agreement and, second, that, in addition, the agreement 
itself explicitly regulate such competition. It is enough 
that the agreement is anti-competitive in nature and for 
this no more is necessary than that it regulate competition 
among the parties, whether for the business of each other 
or for outsiders, and that such regulation be a necessary 
consequence of the agreement, whether by reason of its 
inherent nature or explicit terms. 


B. 


Neither Public Policy Nor the Statutory Language 
Support The Labor Exception Urged by PMA. 


‘As noted previously, PMA makes no attempt to justify 
the Commission’s interpretation of section 15. Instead, it 
prefers to defend the results reached on the ground ‘‘that 
collective action concerning the labor-management rela- 
tions of persons subject to the Shipping Act, 1916, is not 
subject to section 15 of the Act’’ (PMA Br. 9). 


To appreciate the scope of the exception which PMA 
asks this Court to read into the Shipping Act’s compre- 
hensive regulatory scheme, certain undisputed facts are 
pertinent. First, no union is a party to the arrangements 
allocating the cost of the Mech Fund. Second, no union 
was consulted regarding how that Fund should be raised. 
In fact, in the very collective bargaining agreement estab- 
lishing the Mech Fund, it was specifically provided that 
the union involved, the International Longshoremen’s and 


Warehousemen’s Union (‘‘ILWU”’), should have no voice 
in its collection (Ex. 1C, pp. 7-8 [283a-285a]).° 


PMA suggests that the exclusion of the ILWU from 
participation in the decision as to how the Fund was to be 
raised is because the parties ‘‘were unable, in the time 
available, to develop a method for collecting the Fund’’ 
(PMA Br. 4). In fact, however, it was a major employer 
objective in the bargaining to exclude the union from all 
influence on the collection of the Fund (380-386 [206a- 
211a]) and in weighing the various alternatives for collect- 
ing the Mech Fund, the one least likely to lend itself to a 
union takeover was deliberately selected (Ex. 5A, pp. 2 
[4672-4688], 6-7 [471a-473a]). 


In consequence, PMA’s cooperative working arrange- 
ment for collecting the cost of the Fund is entirely the 
product of management. The sole connection which it 
enjoys with labor is that the obligation to create the Fund 
has its origin in a collective bargaining agreement. But 
the obligation to pay wages equally has its origin in a 
collective bargaining agreement. Does it follow that the 
Commission is similarly ousted of jurisdiction to review 
the manner in which the money to pay such wages is 
earned? 


*Mr. St. Sure, PMA’s president, testified that if PMA had 
adopted a system that would have abolished whole segments 
of the industry, the union would have reopened the bargaining 
(388 [212a]). PMA contends that this testimony establishes 
a “continuing right” in the union regarding how the Mech Fund 
is raised (PMA Br.,4n. 3). On the contrary, however, the fact 
that ILWU would have had to “reopen the bargaining” in order 
to bring about any change shows how completely labor was 
excluded from any right to participate in the first place. PMA 
is unable to point to a scintilla of evidence to undermine the 
Commission’s only finding on the point that “the method of 
collecting the fund from the PMA membership was reserved to 
PMA” (R. 2 [668a-669a]). 
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In urging an imaginary labor exemption PMA is sim- 
ply renewing in this Court arguments which failed to win 
acceptance below. Not only did the Commission put its 
decision on a different ground, but there is nothing to show 
that it disagreed with the Examiner—whose decision on 
this point was not excepted to by PMA. The Hearing 
Examiner expressly rejected PMA’s contention ‘‘that the 
Commission does not have jurisdiction of the agreement 
establishing the method of collecting the Mech Fund be- 
cause it is a part of a collective bargaiming agreement’ 
(LD. 32 [648a-649a]). 


There are no policy reasons for excluding agreements 
between maritime companies from surveillance simply 
because such agreements are ostensibly entered into in the 
capacity of these companies as employers. As we have 
earlier pointed out, the Civil Aeronautics Board, constru- 
ing language similar to that found in section 15, has treated 
contracts and agreements entered into by aviation com- 


panies qua employers no different from any other in deter- 
mining whether they are of the character that must be 
filed and approved before they can be enforced (VW Br. 
33). 


That a strike-insurance plan was held in Kennedy v. 
Long Island R. R., supra, to be outside the Interstate Com- 
meree Act’s mandatory filing requirements was due, as 
we have already noted, to the particular statutory language 
there involved which led the Court to conclude that only 
anti-competitive agreements were covered. Had the agree- 
ment there, however, been of such a character, there is 
nothing in the Court’s opinion which suggests that its 
connection with labor would have saved it. 

PMA is in error when it asserts that section 15 ‘‘has 
no more application to the agreements establishing uni- 


form labor costs than do the companion provisions of the 
Sherman Act”? (PMA Br. 14-15). Whatever limited im- 
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munities labor unions enjoy from the Sherman Act is the 
product of section 6 of the Clayton Act (15 U.S.C., section 
17), which has no parallel in the Shipping Act. 


Furthermore, even the statutory immunity which cer- 
tain labor activities enjoy from the Sherman Act falls far 
short of placing outside the scope of that statute any and 
all agreements to which a union may be a party. When 
unions combine with non-union groups they risk losing 
their exemption from Sherman Act scrutiny. United Mine 
Workers v. Pennington, 381 U. S. 657 (1965). ‘¢Benefits to 
organized labor cannot be utilized as a cat’s-paw to pull 
employers’ chestnuts out of the antitrust fires.’? United 
States v. Women’s Sportswear Manufacturers Ass’n, 336 
U. S. 460, 464 (1949). 


Had ILWU been persuaded to make itself a party 
to PMA’s inequitable and discriminatory cooperative 
working arrangement, it would have lost its own exemption 


from the antitrust laws, not conferred one upon PMA.* 


But, in fact, ILWU was never a party to PMA’s 
cooperative working arrangement and that arrangement is 
not the product of collective bargaining. On the contrary, 
it was devised by management alone to serve management 
objectives. There is not a single finding by the Commis- 
sion, nor could there be on the basis of the record, to sup- 
port PMA’s claim that its cooperative working arrange- 


*In the light of United Mine Workers v. Pennington, supra, 381 
U. S. 657, it is now clear that ILWU’s undertaking (in the basic 
agreement creating the obligation to establish a Mech Fund) to 
require employers not belonging to PMA to contribute to the Mech 
Fund “at comparable rates and in a like fashion” (Ex. 1C, p. 8 
[284a-28Sa]), was illegal. PMA extracted this commitment from 
the union despite its attorney’s advice “that imposing Mechani- 
zation Fund contributions on such an outsider has very delicate 
anti-trust implications” (Ex. 22, p. 2 [508a-509]). 
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ment derives any immunity from the Shipping Act because 
of its tenuous connection with labor.® 


Cc. 


MTC Renews Here Its Groundless Jurisdictional 
Contentions. 

MTC’s argument that its acts in relation to the Fund 
lie outside the jurisdiction of the Commission (MTC Br. 
$49) rests entirely on statements of fact belied by the record. 
Contrary to the claims of MTC (Br. 9, 16) and of PMA 
(Br. 10, 41), this case is not confined to MTC’s services 
as a stevedore. 


As Commissioner Patterson points out in his detailed 
exposition of the record (P. 15-17 [681a-685a]), the services 
MTC renders petitioner go far beyond simple stevedoring.** 


* P\LA counters our contention that “cooperative working 
arrangement” means exactly what it says by citing a long string 
of cases which it claims include decisions which have applied 
the rule of ejusdem generis “to determine the content of the phrase” 
(PMA Br. 22 n. 22). Not one of the cases cited supports this claim. 
Indeed, many of them were relied on by petitioner in its brief to the 
Commission to show that the Examiner was in error in invoking the 
ejusdem gencris rule to defeat the legislative intent and that his inter- 
pretation was inconsistent with all past construction. 


**It may be appropriate at this time to dispose of a related 
contention that the assessments involved in this proceeding con- 
cern labor employed in activities outside the jurisdiction of the 
Commission (PMA Br. 10). This argument rests in large meas- 
ure on the fact that after the cooperative working agreement had 
been in operation for one year, a separate assessment was added 
in December, 1961, based on the hours worked by marine terminal 
clerks (Exs. 56 [594a-595a], 57). Nevertheless, it would be 
incorrect to infer that the longshoremen for whose benefit the 
tonnage tax is levied are engaged in purely stevedoring opera- 
tions. Extensive non-clerical terminal labor is employed by 
MTC in discharging its obligations to petitioner to transport 
automobiles from shipside to storage area, to segregate them at 
the point of rest and to provide cleaning, lighting, heating, gen- 
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There is likewise no merit to MTC’s position that only 
its activities in regard to chartered vessels are in issue. 
Admittedly, it has paid and collected the Fund assess- 
ments in connection with cargo covered by common car- 
riers with whom it does ninety per cent of its business. 
Its practices in regard to such cargo are inextricably inter- 
twined with its treatment of chartered cargo. In holding 
MTC to be a person subject to the jurisdiction of the Com- 
mission (I.D. 26-27 [640a-643a]) the Hearing Examiner 
reached the only result the record will permit. 


D. 


The Factual Foundations For The Commission’s Conclusions 
Are Inadequate, Whatever Its Legal Theory. 


Up to this point, we have been engaged in rebutting 
the various grounds urged by our adversaries for reading 
the Shipping Act as meaning something different from 
what it says. Only if this Court agrees with the Com- 
mission that for section 15 to be applicable something 
more must be shown than the existence of a cooperative 
working arrangement among common carriers or other 
persons subject to the Shipping Act, will it reach the sub- 
sidiary factual questions involved in this proceeding. 


According to the Commission, ‘‘What must be demon- 
strated before a section 15 agreement may be said to exist 
is that there was an additional agreement by the PMA 
membership to pass on all or a portion of its assessments 


eral maintenance and guard service in the terminal area (Ex. 
51; 206-208, 211, 230 [147a-148a], 251-252). MTC’s vice presi- 
dent testified specifically that its “basic cost” is the “gang” used 
“aboard the ship and on the terminal” (211) and that these “gangs” 
are composed of ILWU members (207-208). Thus, even for the 
period after December, 1961, the assessments involved in this 
case represent costs of terminal as well as stevedoring labor. 
Similarly, the beneficiaries of the Mech Fund are all longshore- 
men, wholly irrespective of whether employed in stevedoring or 
in terminal work (Ex. 1C, p. 4 [281a-282a]). 


14 


to the carriers and shippers served by the terminal oper- 
ators’? (R. 9 [675a-676a]). In our original brief, we ad- 
dressed ourselves to the facts regarding each of the two 
groups of customers referred to by the Commisison, 4.c., 
the carriers on the one hand (VW Br. 36) and the shippers 
on the other (VW Br. 37-38). 


WTC contends that we are precluded by the ‘‘substan- 
tial evidence”’ rule from going behind the Commission’s 
implied finding of no agreement by PMA’s membership 
to pass on the assessments to carriers and shippers (MTC 
Br. 10-12). The ‘“‘substantial evidence”’ rule, however, will 
not save such gross error as is present here. 


The evidence upon which the Commission’s findings rest 
consists of the denial of any agreement to pass on by two 
PLA connected witnesses, Mr. Teige (162 [126a]) and Mr. 
St. Sure (399 [219a-220a]), and the fact that MTC was will- 
ing to absorb abont one-tenth of the PMA assessments on 


Volkswagen automobiles (245-246 [154a-155a]), or approxi- 
mately 20 cents out of a total assessment of $2.35 (246 
[1542-155a]). 

Of these three items only the first two are relevant to 
the issue of what PMA’s agreement was regarding the 
responsibility of carrier members of PMA, as opposed to 
non-PMA shippers, for the Mech Fund assessments. And 
such self-serving conclusory testimony by interested wit- 
nesses is completely overborne by the contemporary docu- 
mentary evidence which establishes beyond question that, 
so far as the member carriers are concerned, it is part and 
parcel of the cooperative working arrangement that the 
terminal operators will pass on to them the assessments 
paid on their cargo (VW Br. 9-10). In fact, when the 
fund assessment was first adopted, it was paid directly by 
the carriers (64 [77a]; Ex. 35 [521a-523a]). The duty of 
making payment was only shifted to the terminal opera- 
tors to ensure the deductibility of these payments for in- 
come tax purposes (64 [77a]; Ex. 2L, pp. 18-19 [367a-368a] ; 
Ex. 55 [588a-593a]). The facts regarding the carrier re- 
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sponsibility for the on-shore operators’ payments appear 
from the minutes of PMA’s Board of Directors (Ex. 2L, 
pp. 18-19 [367a-368a]; Ex. 2C, p. 4), the instructions sent 
PMA’s members (Ex. 55 [588a-593a]) and the union agree- 
ment itself (Ex. 1C, pp. 15-16 [289a-290a], 4042 [305a- 
307a]).° 


Neither MTC nor counsel for the Commission deal with 
this evidence at all (MTC Br. 10-15; FMC Br. 20). In fact, 
Commission counsel omit from their factual statement any 
reference whatsoever to how the one hundred and twenty 
members of PMA dealt with the Mech Fund among them- 


* We find it difficult to believe that the exact arrangements for 
collection of five million dollars a year from one hundred and twenty 
companies should have to be deduced from scattered documents. In 
our original brief, we questioned in a different connection whether 
PMA had, in fact, made all its records available as we requested 
(VW Br. 13 n.). The observation was made in good faith on the 
basis of an exhaustive study of the documents in the record. How- 
ever, because we realized that we were bound in this Court by the 
record, whatever its defects, we contented ourselves with giving one 
example of a significant document which we believed had not been 
produced, the report to PMA’s Board of Directors from the Fund 
subcommittee, submitted six months after the Mech Fund assessments 
went into operation. 

In its initial brief PMA claimed that at “the deposition of 
Kenneth Saysette,” PMA’s counsel volunteered to allow “any further 
examination of documents desired” (PMA Br. 34 n. 33). Since no 
deposition was ever taken of Mr. Saysette what must be intended 
is his examination during the hearing before the Examiner. In a sup- 
plemental memorandum PMA sets forth a copy of the document 
which we had identified as missing from the record. As we thought, 
its contents bear directly on several subsidiary issues. However, 
PMA’s counsel asserts that circumstantial evidence indicates that the 
report was exhibited to petitioner’s counsel and rejected as evidence 
by them. Not only is the recollection of petitioner’s counsel to the 
contrary, but it is difficult to believe that, while putting into evidence 
pencilled memoranda (Exs. 42-44) and even a mimeographed form 
letter (Ex. 45), we would have rejected a document of the dignity 
and importance of this report alluding specifically to the complaints 
regarding PMA’s treatment of automobiles. 
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selves. Both treat as the only evidentiary question whether 
or not PMA’s terminal operators had entered into an 
agreement regarding charges to non-PMA customers. 


Only PMA even recognizes the issue of the effect of 
PMA‘s agreement upon the competition of its onshore 
members for the business of PMA carriers to be in the case 
and does so only to bury it in irrelevancies (PMA Br. 
99.35). Our careful analysis of the documentary evidence 
is contemptuously described as ‘‘efforts to twist such 
directions [how to handle the assessment] out of PMA 
communications to members which are isolated from the 
context in which they were issued”’ (PMA Br. 31). But 
we are not told how else these PMA communications can 
be read, in or out of context, except as directing PMA 
carrier members to send PMA onshore members the money 
needed by the latter to pay the assessment.® 


As to the other customer group referred to by the 
Commission, non-PMA shippers, the evidence and our posi- 
tion was somewhat different. As to these, we contended 
that there was an ‘‘understanding’’ that the assessments 
would be passed on to them by the terminal operators who, 
in fact, had no other economic alternative, and that this 
is all the statute, read properly, can require (VW Br. 37- 
39). In this connection, we argued that the evidence relied 
on by the Commission that MTC was willing to absorb part 
of the cost was wholly consistent with such ‘‘understand- 
ing”’ and therefore did not support the Commission’s con- 
clusion that there was no section 15 agreement here. 


MTC answers our argument that no agreement was 
necessary to secure action to which there was no alterna- 


* There is reason to believe that PMA’s dues, on which the 
assessment is, in part, modelled is paid directly to PMA by its 
carrier members on whatever cargo PMA on-shore operators 
load or discharge for them (410-411 [227a-229a]), just as was 
originally intended regarding the Fund assessment (Ex. 35 
[521a-523a]). 
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tive, by invoking the antitrust cases dealing with ‘‘con- 
scious parallelism’? (MTC Br. 13-15). These cases MTC 
says hold ‘‘that economic gjrcumstances compelling par- 
allel action by competitors their self-interest are not 
sufficient to permit the dr' g of an inference that an 
agreement exists’? (MTC By 13). Neither this principle 
nor the cases which support it have any relevance here. 
It may well be that where parallel action is compelled by 
“economic circumstances”? it is entirely unimpeachable. 
This is a very different thing, however, from saying that 
competitors may by agreement create the very economic 
circumstances which compel such parallel action.* 


POINT Il 


The opposing briefs do little more than repeat the 
Commission’s erroneous grounds for deeming section 
16 to be inapplicable. 


As we pointed out in our main bnef (VW Br. 4041), 
the Court of Appeals for the Second Circuit, at the urging 
of the Commission, has refused to read section 16 as re- 
quiring a showing in all circumstances of the ‘“competitive 
relationship between two shippers who are charged differ- 
ent prices.”? New York Freight Forwarders é Brokers 
Ass’n v. Federal Maritime Comm’n, 337 F. 2d 289 (2d 
Cir. 1964), cert. denied, 380 U. S. 914 (1965). The Court 
agreed with the position taken there by the Commission 
that a practice of ‘‘charging shippers disguised markups 
of widely varying amounts on substantially identical serv- 
ices, without justification [was] * * * prima facie dis- 
criminatory in a regulated industry.”’ 337 F. 2d at 299. 


* Throughout our adversaries’ briefs various assertions of fact 
are made which space limitations do not permit us to answer in the 
body of this brief. Should the Court care to go into any of these 
factual matters in more detail, we have replied in an appendix to 
those given most emphasis by opposing counsel. 
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Thus, we argue, the Commission was clearly in error 
in viewing the absence of any difference in treatment 
among automobiles as dispositive of our contention that 
MTC, in conjunction with other members of PMA, is sub- 
jecting petitioner's cargo to unreasonable prejudice and 
disadvantage in allocating the cost of the Mech Fund.° 


Had the Commission applied to the facts of this case, 
as found by it and as established by uncontroverted evi- 
dence, the same rule of law which it had enunciated in the 
Freight Forwarders case and which has been approved 
by the Second Circuit, it would have had to find a violation 
of section 16 (VW Br. 41). 


Our opponents deal with the Freight Forwarders case 
in very different ways. MTC ignores it altogether (MTC 


* The Commission attempted to make its cursory dismissal 
of section 16 more acceptable by predicating its decision on what 
“Volkswagen itself admits” regarding “all of the relevant case 
law” (R. 9 [675a-676a]). As elsewhere, its description of our 
position is misleading. Before the Examiner (when the Freight For- 
sworders case had not yet been decided), we acknowledged that under 
decisions of predecessor agencies of the Federal Maritime Commis- 
sion (not under “all of the relevant case law’’) section 16 has been 
held mapplicable in the absence of competitive injury. However, we 
indicated that we intended to ask for a reconsideration of these rulings 
should the case reach the Commission (Complainant’s Brief and 
Proposed Findings of Fact and Conclusions of Law, p. 40, June 
1963). When that occurred, we directly challenged the validity of 
these purely administrative precedents saying: 

“VW respectfully submits that there is no warrant in the 
legislative history of the statute for the narrow interpretation 
which has been placed upon its language. This interpretation 
we believe substantially defeats the legislative intent. All the 
reasons that establish a violation of section 17 by MTC show 
that section 16 has also been breached” (Complainant’s Memo- 
randum of Exceptions and Brief, p. 70). 

In our earlier brief to this Court we ignored the distortion of our 
position by the Commission since we deemed it immaterial. We 
allude to it now only because our adversaries appear to attach some 

ive signi to these facts (FMC Br. 21; MTC Br. 16; 


substantive 
PMA Br. 37). 
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Br. 15-16); PMA urges that it does not mean what it says 
(PMA Br. 36 n. 35); Commission counsel attempt to 
distinguish it on factual grounds (FMC Br. 22-23). 


Whether or not, as PMA contends, the Commission and 
the Second Circuit could have reached the same result in 
the Freight Forwarders case as they did without repudi- 
ating the principle that ‘‘competitive cargo”’ must be shown 
to have been preferred, the fact is they did not. On the 
contrary, both rejected such principle as a limitation on 
the application of section 16. The approach both took is 
irreconcilable with the principle’s continued vitality. 


Significantly, nine of the ten decisions cited by PMA 
as applying the rule rejected in the Freight Forwarders 
case antedate that decision. In a more recent opinion, 
Joint Agreement Between Member Lines of the Far East 
Conference and the Member Lines of the Pacific West- 
bound Conference, F.M.C. Docket No. 872 (July 28, 1965), 
neither competitive cargo, nor the requirement of proof 
regarding such cargo, are ever discussed by the Commis- 
sion in reaching the conclusion that section 16 has been 
violated. 


Taking a totally different tack from PMA, counsel for 
the Commission seek to escape the Freight Forwarders 
rule by arguing cryptically that here ‘‘the assessments 
bear a direct relationship to the type of cargo carried or 
handled, and thus a competitive relationship must be 
shown’? (FMC Br. 23). 


Implicit in this argument is an admission that the Com- 
mission erred in assuming that if competitive cargo is not 
preferred, section 16 has no application. As its counsel 
now indirectly concede, the Commission was under a duty 
to determine, regardless what the record showed concern- 
ing competitive injury, whether, as in the Freight For- 
warders case, PMA’s formula was not prima facie dis- 
criminatory in a regulated industry. 


The Commission’s error of law in failing to apply the 
appropriate standard cannot be rectified by its counsel. 
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Farthermore counsels’ reasons for regarding the assess- 
ments here involved not to be prima facie discriminatory 
will not bear examination. Counsel suggest that the stand- 
ard laid down in Freight Forwarders does not apply be- 
cause ‘‘the assessments bear a direct relationship to the 
type of cargo carried or handled” (FMC Br. 23). But 
what Freight Forwarders makes critical is the relation- 
ship of the assessments or charges to the services ren- 
dered with regard to the type of cargo carried or handled. 


Automobiles which derive no greater benefit from the 
Mech Fund than other cargo (R. 10 [676a-6772]), including 
bulk cargo, scrap metal, coastwise shipments and coast- 
wise logs and lumber, pay five, ten and one hundred times 
as much. This is prima facie discriminatory in a regulated 
industry. The Commission clearly erred in holding other- 
wise, by invoking a rule which in similar circumstances 
it has held to be inapplicable. 


POINT III 


Our adversaries cannot support the Commission’s 
conclusion thet section 17 has not been violated. 


Onur attack on the Commission’s conclusion that section 
17 is inapplicable builds, in large measure, on facts found 
by the Commission or not open to dispute. One such fact 
is that automobiles pay substantially more than other cargo. 
On this the Commission found that general cargo, including 
automobiles, carry a higher assessment than bulk cargo or 
coastwise lumber (R. 3 [669a-670a]).° Another such fact 
is that automobiles are made the subject of special treat- 


*In fact, the record establishes through wholly uncontroverted 
evidence, on which the Commission failed to make any finding, that, 
measured by the only available standards, i.e., cost of labor and total 
cost of discharge, automobiles pay ten times as much, proportion- 
ately, as the next highest classification, i.e., general cargo (VW 
Br. 6-7). 
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ment. Here, again, the Commission’s findings are in ac- 
cord: ‘‘although other cargo is assessed as manifested, au- 
tomobiles are always assessed on a measurement basis’’ 
(R. 10 [676a-677a]). The third is that automobiles receive 
no greater benefits than any other cargo from the Mech 
Fund plan. The Commission did not disagree. It found that 
‘‘as there is little likelihood of mechanical improvements 
in the method of unloading automobiles, auto shippers will 
probably receive only general benefits from the fund plan, 
such as freedom from strike or slowdown’’ (R. 10 [676a- 
677a]). 


None of our opponents attempt to explain what role 
is left section 17 by the Commission’s interpretation that 
“¢just and reasonable regulations and practices’’ compre- 
hend discriminatory rules and unequal treatment. None 
deal with the facts as found by the Commission. All agree, 
however, that too close judicial scrutiny is undesirable, 
either because the ‘‘substantial evidence’’ rule protects the 


Commission’s finding that section 17 was not violated 
(PMA Br. 38-42; MTC Br. 18) or because ‘‘this is an area 
where the expertise of the agency is entitled to the greatest 
weight’? (FMC Br. 25). 


In fact, the only function of the substantial evidence 
rule insofar as this aspect of the case is concerned is to 
preclude PMA’s elaborate efforts directed to showing ‘‘the 
special and very substantial benefits inuring to petitioner”’ 
from the Fund plan (PMA Br. 40, Appendix, 4-6). This is 
not an issue new to this case. Much of the evidence intro- 
duced by PMA before the Commission had as its purpose 
to show what benefits petitioner received from the Fund 
plan. If, in fact, the benefits to petitioner equalled the 
burden imposed upon it, proof thereof would undoubtedly 
have been offered by PMA. The most favorable finding to 
PMA which the record permitted, however, was that peti- 
tioner had received some benefits from the Fund plan. 
PMA cannot now go behind this finding to support the 
Commissioner’s conclusion on the very different factual 


and legal ground that the benefits derived by petitioner 
from the Mech Fund equalled the burdens imposed upon it. 


PMA’s other arguments are no better. It suggests that 
section 17 has no application at all to ‘‘stevedore contracts’’ 
but applies only to marine terminals (PMA Br. 41-42). 
This is but a variant of the argument that MTC is not sub- 
ject to the Act as ‘‘another person.”’ Neither the Hearing 
Examiner nor the Commission thought section 17 inap- 
plicable to MTC. It is impossible to read that section, 
which embraces all practices relating to the ‘‘receiving, 
handling, storing or delivering of property,”’ as excluding 
the extensive services performed for petitioner by MTC. 
And the Fund covers the employees engaged in every aspect 
of these services. 


Commission counsel, although not disputing the ap- 
plicability of section 17 to MTC, defend the results reached 
by the Commission by focusing solely on the reasonable- 


ness of MTC’s action in passing on the Mech Fund charge 
to petitioner, disregarding entirely the unreasonableness 
of the charge itself. According to counsel, the method by 
which the assessments are computed can be ignored, be- 
cause ‘‘petitioner is charging MTC and not PMA with 
the violation’? (FMC Br. 24). 


Examination of our complaint to the Commission will 
show that it is not so limited (Pars. 3-8 [12a-15a]). We are 
charging all members of PMA, including MTC, with en- 
gaging in unreasonable practices. At issue here is the 
reasonableness of the method of computing the assess- 
ments,® as well as the reasonableness of demanding pay- 
ment from customers in accordance with such computation. 


* In the face of the fact that at every stage of this proceeding we 
have been challenging PMA’s method of allocation because of the 
i: jonate burden it imposes on our cargo, the Commission 
somehow derived an admission, which we never made, that “there is no 
statutory requirement that all users of a facility be assessed equally” 
(R. 10 [676a-677a]). This so-called “admission’’? now takes an 
equally prominent place in Commission counsel’s brief (FMC Br. 24). 
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The Commission indicated that it might take a different 
view of the assessment if the lack of relationship between 
benefits and burdens was the product of deliberate design 
(R. 10 [676a-677a]). It thought such design to be negated 
here by the fact that the ‘‘assessment * * * has been levied 
in its present form because it was necessary in the business 
judgment of respondents [MTC] to do so’? (ébid.). 


What little role, however, MTC’s ‘‘business judgment”’ 
played in the arrangements in question appears clearly 
from that company’s brief in this Court. Caught between 
PMA and the ILW1J, it had no choice but to accept PMA’s 
direction. As it observed, had it resigned from PMA, it 
would have jeopardized its ‘‘continued ability to operate”’ 
without avoiding ‘‘the union’s insistence on a contract im- 
posing at least similar, if not, greater, burdens’? (MTC Br. 
16). Alternatively, had it deviated from the PMA plan, it 
would have been placed at a competitive disadvantage 
(tbid.). 

Could there be any more convincing proof both of the 
anticompetitive nature of the Mech Fund plan and its 
repugnance to our national policy? Acting in combination 
through PMA, the maritime industry is fixing charges from 
which none can deviate because of the power inhering in 
PMA. 


When prices for services are fixed, the antitrust laws 
are violated. United States v. Trans-Mtssourt Freight 
Ass’n, 166 U. S. 290 (1897) ; United States v. National Ass’n 
of Real Estate Boards, 339 U. S. 485 (1950). To agree 
regarding some element entering into the final price is price 
fixing. United States v. United Liquors Corp., 149 IF’. Supp. 
609 (W. D. Tenn. 1956), aff’d per curiam, 352 U. S. 991 
(1957) ; California Retail Grocers & Merchants Ass’n, Ltd. 
v. United States, 139 F. 2d 978 (9th Cir. 1943). ‘‘An agree- 
ment as to the elements used to determine prices or as to 
specific conditions of sale is just as illegal as an agreement 
on the prices themselves.”’? Kronstein & Miller, Regulation 
of Trade 912 (1953). 
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The shelter normally given by section 15 to collective 
action in the maritime industry cannot be invoked here. 
Either, as the Commission held, it has never been available 
or, if petitioner is correct, it has been forfeited by the 
tailure to submit PMA’s agreement for approval to the 
Commission as that section requires. Nor can any protec- 
tion be derived from the exemption carved out of antitrust 
for labor organizations. MTC’s participation in an illegal 
price fixing agreement in violation of the Sherman Act is 
ipso facto an unreasonable practice under section 17. What 
is egal cannot be reasonable. 


But, in fact, it is not necessary to go beyond the require- 
ments of the Shipping Act to condemn the inequitable prac- 
tices to which MTC, voluntarily or involuntarily, has made 
itself a party. As a member of PMA, MTC is participating 
in a plan by which, under the facts found by the Commis- 
sion, automobiles, in return for the same benefits, are taxed 
more than other cargo and are the subject of a discrimin- 


atory rule. 


The issue here is not the ‘‘reasonableness” of MTC in 
knuckling under to PMA, but the “ reasonableness’’ of what 
PMA is demanding. It is absurd to claim that a practice is 
‘reasonable’? because those who engage in it can impose it 
through their irresistible collective power. The Shipping 
Act of 1916 was enacted to interpose the protection of the 
Government between shippers, like petitioner, and just such 
overwhelming private force as PMA exercises. It runs di- 
rectly counter to the legislative purpose to stamp as ‘“rea- 
sonable’? whatever collective action has the power to coerce. 
Had the Commission carried out its responsibility under 
the statute it would have had to conclude that section 17 had 
been violated. 
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CONCLUSION 


The issues of statutory construction involved in this 
proceeding are of transcendent public importance. To 
avoid invalidating PMA’s tax, the Commission has perma- 
nently crippled the Shipping Act of 1916. It has rendered 
that statute wholly ineffectual to accomplish the purposes 
for which it was enacted. Administrative expertise cannot 
be invoked to shield from judicial scrutiny such patent 
error. 


‘‘Reviewing courts are not obliged to stand aside 
and rubber-stamp their affirmance of administra- 
tive decisions that they deem inconsistent with a 
statutory mandate or that frustrate the congresstonal 
policy underlying a statute. Such review is always 
properly within the judicial province, and courts 
would abdicate their responsibility if they did not 
fully review such administrative decisions.’’ V.L.R.B. 
v. Brown, 380 U. S. 278, 291-292 (1965). (Emphasis 
supplied.) 


Dated: May, 1966. 
Respectfully submitted, 


Ricnarp A. WHITIXG 
Rosert J. Corser 
Srepror & Jounsoy 
Attorneys for Petitioner 


Water HerzFeLp 
Crecenu H. Goetz 
Bernarp J. WALD 
Herzrevp & Rusry 


Stantey J. Mappen 
Pmussury, Mapison & Sutro 
of Counsel 
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APPENDIX 


Scattered throughout our opponents’ briefs are various 
factual and legal assertions raising for the most part 
shadow issues whose resolution is immaterial to this ap- 
peal. Without attempting to deal with them all, we shall 
address ourselves to those on which our adversaries seem 
to place the most weight. 


The Similarity Between the Fund Assessments 
and PMA Dues 

Our opponents apparently attach great importance to 
the fact that PMA has always collected a portion of its 
operating dues by an assessment similar in kind to that 
imposed for the collection of the Mech Fund, that is, by 
a tax on tonnage (PMA Br. 19, 44-45; FMC Br. 5-7; MTC 
Br. 18); that PMA, in a 1958 letter to its membership, 
allegedly took the position that in calculating dues on auto- 
mobiles measurement tons were to be used (FMC Br. 6); 
that MTC has always paid dues on that basis (zbid.); and 
that petitioner has reimbursed MTC the cost of these dues 
(FMC Br. 8). 

Of what legal significance is any of the foregoing? The 
issue involved in this proceeding is not the legality of 
PMA’s dues but of the Mech Fund assessments. How is 
the legality of the Mech Fund assessments demonstrated 
through their purported identity with earlier exactions, 
the legal status of which is entirely obscure? 

In the same vein, what difference does it make how 
petitioner treated the earlier demand involving a much 
smaller sum of money, in view of the fact that the only 
alternative was a proceeding of the length and expense 
of this one? 

The entire issue is a red herring. Moreover, the facts 
regarding the PMA dues are far from clear since peti- 
tioner had no reason to explore in detail this purely pe- 
ripheral matter. In fact, when it attempted to do so by 
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requesting production of the relevant documents, PMA 
objected and petitioner did not press its demand (86-87 
[86a-87a]). Enough emerged in the record, however, to 
show that in making automobiles the subject of a peculiarly 
discriminatory rule for purposes of the Mech Fund by 
insisting that they be taxed on the basis of measurement 
tons, regardless how manifested, PMA was not simply 
continuing established practice. While it is true that 
MTC calculated PMA’s dues on the basis of measurement 
tons (244-245 [154a]), inquiry made by PMA early in 1961 
disclosed that most of the companies discharging petition- 
er’s automobiles did not (82-S4 [83a-85a]). At least one 
carrier regularly reported on the basis that each automo- 
bile equalled one ton (Ex. 12 [4932-494a]). Since PMA did 
not see fit to put into the record the 1958 letter there is 
no way of determining what in fact it required. 

Finally, it would make no difference if the uniquely 
harsh rule for measuring tonnage of petitioner’s automo- 
biles for the purpose of PMLA assessments had its origin 
in 1958 for dues purposes or was first adopted in 1961. 
Whatever reasons PMA had for discriminating against 
petitioner’s automobiles in 1961 existed equally as well 
in 1958. In the earlier period, just as in the later one, 
petitioner’s cargo moved in the main by chartered vessel 
and was not transported by the common carriers dominat- 
ing the membership of PMA. Thus, to the extent that 
such cargo could be made to carry the burden of support- 
ing the administration of PMA, the carrier membership 
of PMA benefitted. 


The Army’s Alleged Satisfaction With the 
Mech Fund Assessments 


To prove the non-discriminatory character of the Mech 
Fund, PMA’s counsel cited ‘‘the response of the Army to 
the plan” (PMA Br. 13). According to counsel, the Army 
‘‘withdrew its objections” after being satisfied that the cost 
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of the Fund was being distributed by a ‘‘fair and equitable 
method’? (PMA Br. 14). This, we are advised, demon- 
strates ‘‘that the funding arrangement did not afford special 
privileges or advantages’? (PMA Br. 13). Obviously, how 
unidentified Army officials reacted to the Mech Fund plan 
does not take it outside section 15, nor constitute even an 
administrative adjudication that the plan does not violate 
sections 16 and 17. 

But the claimed satisfaction of the Army with the plan 
is very questionable. Mr. Teige, whose testimony is the 
sole foundation for this elaborate edifice, said no more than 
that after his committee informed the Army that it was 
to be treated ‘‘in the same exact fashion that we treated 
the commercial operators * * * they seemed satisfied with 
that or, in any event, we heard nothing more about the auto 
complaint’? (148 [120a-121a]). Nevertheless, PMA’s in- 
ternal memoranda show, as Commissioner Hearn pointed 
out, that PMA feared if petitioner obtained relief ‘‘the 
Army would be next in line; ‘they are still querulous 
about the propriety of such contributions.’ (Ex. 22 [507a- 
509a])”? (H. 63 n. 4 [725a-726a]). Significantly, Commis- 
sioner Hearn concluded that PMA’s minutes ‘‘reveal a co- 
operative working arrangement by members of PMA relat- 
ing to the fixing or regulating of transportation rates, at 
least so far as automobiles and possibly Army cargo are 
concerned’? (H. 64 [726a-727a]). 


Petitioner Does Not Contend That Man-Hours Must Be 
Used to Spread the Cost of the Mech Fund 

Petitioner has never urged, as PMA asserts, ‘‘that the 
man-hour measure is the only reasonable and acceptable 
measure for the determination of labor costs’? (PMA Br. 
46). It has never taken on itself the authority to determine 
what would have been a fair and reasonable way of allocat- 
ing the cost of the Mech Fund. That heavy burden does 
not lie upon it. In connection with section 15, its purpose 
has been from the beginning to demonstrate that the Com- 
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mission has a duty to review how such cost has been dis- 
tributed by agreement by companies subject to its juris- 
Giction and to determine whether what has been done is 
compatible with the requirements of the Shipping Act. 
Only if the Commission assumes this duty, the existence 
of which it now denies, will it reach the question as to 
the propriety of the measure actually adopted by PMA. 

Similarly, insofar as sections 16 and 17 are concerned, 
petitioner’s purpose has been solely to demonstrate that 
the measure actually employed, adopted in a purely arbi- 
trary and capricious fashion, produces results which are 
indefensible under the statute. It was never argued that 
a man-hour measure is the only reasonable or appropriate 
alternative. However, it has pointed out that it is one 
of a number of alternatives which were available to PMA 
which would have avoided the gross inequity produced 
by the discriminatory treatment of automobiles. 


Various Points Raised by PMA Are Without Merit 


L PMA gives great emphasis to the fact that petitioner 
allegedly failed to take exception to certain specific find- 
ings of the Hearing Examiner (PMA Br. 7). PMA cites 
no authority for the importance it attaches to the alleged 
lapse and the weight it places on it is most singular in 
that PMA filed no exceptions at all itself. 

In any event, the technicality upon w ich PMA relies 
has no merit whatsoever since petitioner’s exceptions took 
issue with the Examiner’s entire approach. (See, in partic- 
ular, Nos. 3 [662a], 6, 7 and 8 [6632-6642] ). Consequently, 
no significance can attach to the fact that objection was not 
specifically taken to every sentence on every page of his 
thirty-eight page opinion. 


2. Answering our contention that the arrangements 
among the members of PMA are agreements ‘‘fixing or 
regulating transportation rates or fares,” PMA distin- 
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guishes the cases we have cited on the ground that ‘‘all 
relate to direct fixing of terminal rates and charges; none 
relate to straight stevedore charges’? (PMA Br. 10). This 
is reading a distinction into the Act which neither its lan- 
guage nor past precedents interpreting that language will 
support. The statute speaks of ‘‘transportation’’ rates, 
not ‘‘terminal’’ rates. Stevedoring is as much an element 
of transportation as terminal operations. Thus, an agree- 
ment ‘‘between persons subject to the Act to establish a 
stevedoring operation”’ is a section 15 agreement. <Asso- 
ciated-Banning Co. v. Matson Nav. Co., 5 F.M.B. 432, 434 
(1958). Furthermore, as has been repeatedly pointed out, 
the Mech Fund is not confined to stevedoring operations 
but relates as well to labor employed in terminal operations. 


3. PMA takes issue with our statement that liner 
interests control its affairs (PMA Br. App. 1). Nowhere, 
however, does it explain how any other result can be 


reached in view of the fact that its own internal records 
show that only 158 out of 396 votes belonged to stevedor- 
ing and terminal operators in 1960 (Compare Ex. 39 [525a- 
529a] with Ex. 46 [538a-553a]); only 198 out of 438 votes 
in 1961 (Compare Ex. 40 [530a-538a] with Ex. 47 [554a- 
570a]; and in 1962, 204 out of 433 (Compare Ex. 41 [535a- 
538a] with Ex. 48 [571a-587a]). The record is equally 
clear regarding its Board of Directors. PMA/’s vice-presi- 
dent testified that the majority in that body were “from 
the steamship lines, American flag and foreign”’ (58 [74a]). 
The carrier affiliations of the members of PMA’s Mech Fund 
subcommittees are similarly incontrovertible (60 [75a-76a], 
94-96 [89a-92a], Exs. 46 [538a-553a], 47 [554a-570a]). 
The Examiner’s finding adverse to petitioner on the liner 
domination of PMA (I.D. 32 n. 42 [648a]) has no record 
support whatsoever. 


5. Before the Commission, as well as before this Court, 
petitioner stressed the peculiar favorable treatment of 
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coastwise logs and lumber in order to show how PMA, a 
private industrial body, exercised governmental-like pow- 
ers, to tax or not to tax as it deemed best. The fact that 
coastwise lumber pays about one-hundredth of what peti- 
tioner’s automobiles do for the same benefits has been 
stressed to show the discrimination built into PMA’s 
formula. 

PMA. while not denying that its formula sets different 
rates for different cargo attempts to justify the preference 
shown coastwise lumber on the ground that cargo-handling 
operations involving this cargo ‘chad been and continue to 
be burdened by an excessive penalty rate by ILWU con- 
tracts since the early fifties because of automation of 
cargo-handling in these operations”’ (PMA Br. 13 n. 9). 
But is this any reason why this cargo should pay less than 
other traffic for the new labor saving opportunities avail- 
able in exchange for the Mech Fund? 

The real reason for singling out coastwise logs and 
lumber for special treatment was the competitive situation. 
In this trade PM.A’s members meet competition both from 
non-PMA shippers and other forms of transportation (Ex. 
2L, p. 17 [366a-367a]). It is this competition which makes 
the coastwise transportation of logs and lumber “<marginal 
business’? (Ex. 10 [487-492]), rather than labor penalties. 
Therefore, PMA assessments were reduced in order not 
to handicap this trade further. 

If jogs and lumber pay less, however, other cargo must 
pay more to meet PMA’s lump sum obligation. Is it 
proper and appropriate for a private body to force auto- 
mobiles to subsidize other traffic? Is this the kind of deci- 
sion to be made by the interested carriers alone on the 
basis of their self-interest? 


6. In its brief, PMA suggests that MTC was not acting 
as its agent in demanding payment of the assessments from 
petitioner but was caught in the middle since if they were 
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‘‘delinquent in contributions required under a labor con- 
tract’’ they would ‘‘risk job action by ILWU on all opera- 
tions and PMA fines’? (PMA Br, 34 n. 34). MTC, however, 
which is in the best position to explain its own conduct, 
never once refers to a fear of fines as motivating it (Cf. 
MTC Br. 2, 17). As the contemporary minutes of PMA’s 
Board of Directors reflect, no fines were levied on MTC 
for failure to pay assessments on the cargo discharged for 
petitioner (Ex. 2H, p. 5 [357a]). Clearly, PMA has never 
had any intention of punishing MTC for its inability to 
collect from petitioner the PMA assessments. 
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MEMORANDUM TO 
ANSWERING BRIEF OF INTERVENOR 
PACIFIC MARITIME ASSOCIATION 


By receipt of copy of letter dated April 27, 1966, 
addressed to Walter H. Mayo, counsel for Federal Maritime 
Commission, we have been supplied with a list of "corrections 
and changes" to be included in petitioner's brief at the time 


of its filing in printed form. One of such changes is 


material. 

Paragraph 9 of the aforementioned letter has 
brought to our attention that an understandable typo- 
graphical error caused a mis-citation in petitioner's 
preliminary brief at the footnote on page 13. We are now 
informed that its citation to "Exhibit 21, p.3" should read 
"Exhibit 2-I, p.3." | 

The footnote in question at page 13 of petitioner's 
preliminary brief served upon us, contains a false and un- 
founded charge that documents had been suppressed by Pacific 
Maritime Association. In footnote 33, page 34 of the printed 
brief already filed on behalf of intervenor Pacific Maritime 
Association, this false charge was answered insofar as it was 
supported by the citation in petitioner's preliminary brief. 

The only provision of page 3 of Exhibit 2-I, which 
is the corrected citation, having any relevancy to petitioner's 
unfounded charge of suppression of documents is as follows: 

"REPORT OF FUNDING COMMITTEE: The Chairman 

reported that a report has been filed by the Fund- 
ing Committee under date of nape Bia 1961, in ac- 

cordance with action of the rship on January 

10, 1961. This report states that the Committee, 

as of this time, has no new suggestion to make for 
changes in the present formula. The Funding Con- 

mittee will continue to discuss this subject." 

In refutation, we. attach hereto as Exhibit 1 a fac- 


simile copy of letter dated July 18, 1961 from Peter N. Teige, 


Chairman of the Funding Committee to J. Paul St. Sure, 
President of Pacific Maritime Association. The copy of 
this document from which the attached facsimile was made 
was contained in the office files of the authors of this 
supplementary memorandum clipped together with other docu- 
ments, all of which carry the following notation "Produced 
for Madden [San Francisco counsel for petitioner] from 
which materials were excerpt — balance not introduced." 

The attached facsimile is the report referred to 
in Exhibit 2-I. 

The original of the attached facsimile was 
physically delivered by the undersigned to Stanley J. Madden 
and Walter Herzfeld, counsel for petitioner, in response to 
petitioner's subpoena at the deposition of Kenneth Saysette. 
It was reviewed by said counsel and was not introduced in 


evidence, apparently being rejected as immaterial insofar as 


petitioner was concerned. 

We submit that petitioner's willingness to exceed 
the record in order to raise false clouds of suspicion is 
consistent with its refusal to be bound by appellate pro- 
cedure and its effort to reopen and retry ill-founded claims. 
We do not intend to answer further ill-founded charges of 
this type if petitioner now changes or adds to its citations. 


We categorically deny that Pacific Maritime Association 


attempted to subvert the process of the Federal Maritime 
Commission's subpoena. : 
Dated: May 3, 1966. 
Respectfully submitted, 


LILLICK, GEARY, WHEAT, ADAMS & CHARLES 
311 California Street — 
San Francisco, California 94104 


Attorneys for Intervenor 
Pacific Maritime Association 


six-months 
Board of Directors may at any time request a restudy of the matter. 


It is the Committee's observation that the principal difficulty 
arises not because of the method 


Mr. J, Paul St. Sure -2- July 18, 1961 


the same rate as members or, alternatively, are encouraged to become 
menbers, there is an incentive, where the fund assessment is a material 
one in an operation, to perform longshore work outside of PMA. Again, 

it should be stressed that this arises from the fact that the industry 
wanted to determine for itself the method of fund-raising and not by reason 
of the method it then chose under that freedom. This inequality between 
members and non-members is, in the view of the Committee, a serious problem 
that is deserving of your immediate attention. 


The latter has indicated that he will send 
stating his position on this matter. ; 


Respectfully submitted, | 


Peter N. Teige 
Cheirman 
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QUESTION PRESENTED 


In the opinion of intervenor, the question 


presented is: 
Is there a rational basis for the order of the 


Commission determining that Marine Terminals Corporation 


("TC") by unilaterally including in its charges to its cus- 
tomers its full labor costs, including the cost of fund- 
ing the mechanization and modernization provisions of the 
collective bargaining agreement, did not violate Sections 
15, 16 or 17 of the Shipping Act of 1916 (46 U.S.C. Secs. 
814, 815, 816)? 
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In the 
UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 
No. 19,840 
ee 
VOLKSWAGENWERK AKTIENGESELLSCHAFT, 
Petitioner, 
against 


FEDERAL MARITIME COMMISSION and 
UNITED STATES OF AMERICA, 


Respondents, 


PACIFIC MARITIME ASSOCIATION and 
MARINE TERMINALS. CORPORATION, 


Intervenors. 


on Petition to Review and Set Aside Order of the 
Federal Maritime Commission 


——_ 


ANSWERING BRIEF OF INTERVENOR 
MARINE TERMINALS CORPORATION 


STATEMENT OF CASE* 


Marine Terminals Corporation ("MTC") is one of 
over a hundred members of Pacific Maritime Association 
("PMA"). (Exs. 46, 47, 48)** PMA is the bargaining 


ST 


*#Intervenor Marine Terminals Corporation concurs in peti- 
tioner‘s: jurisdictional statement. 


#*"By.”" refers to exhibits in the record below. Numerals 
in parentheses refer to pages in the transcript below. 
“t.p." refers to the initial Gecision. “R” refers to the 
Commission's decision. 


agent for virtually all employers of waterfront and maritime 
labor on the West Coast. (342) For practical purposes, 
membership in PMA is essential for an employer to be able 
to do business in this field. | 

MTC performs stevedoring services for petitioner 
at San Francisco and Los Angeles. (203-204) vessels char- 
tered by petitioner to carry Volkswagen automobiles are 
discharged by MTC at these two ports. (203-204) Petitioner 
is a very important and valued customer of mre. 

The controversy between petitioner a intervenor 
PMA over the methods of financing the mechanization and 
modernization fund ("mech fund") established by the collec- 
tive bargaining agreement with the International Longshore 
Workers Union places MTC in an embarrassing and unfortunate 
_ position. MTC considers its membership in PMA essential to: 
its continued operation and is therefore bound to perform 
its obligations as a member. At the same time, it has no 
wish to alienate its important and valued customer. 

Although MTC's presence in this case is essentially 
procedural, serving as a vehicle for petitioner's attack 
against PMA, it has been compelled to establish that it is 
beyond the ambit of these charges. The Commission so: found 
and MTC's intervention here is solely for the purpose ‘of up 
holding the Commission's order dismissing petitioner's com- 
plaint as to MTC. 3 


Because of the tangential position occupied by 


MTC in this litigation, it seems neither necessary nor 


appropriate to burden the Court with a lengthy brief which 
would in large part duplicate material found in the briefs 
of the other intervenors and respondents. Accordingly, this 


brief is confined narrowly to the issues directly affecting 


SUMMARY OF ARGUMENT 

I. The questions before this Court affecting MTC 
are mixed questions of law and fact. Whether MTC was a party 
to an unapproved Section 15 agreement, and whether the inclu- 
sion by MTC of the amount of PMA's assessments in its contract 
charges to petitioner violated Sections 16 or 17 of the Act 
are questions within the competence of the Commission, to be 
decided on the basis of the Commission's judgment and expertise. 
The Commission's determination must be sustained if supported 
by substantial evidence. 

It. There has been no determination that the ac- 
tions of MTC involved in this proceeding are subject to the 
Commission’s jurisdiction at all. The Commission assumed, 
without deciding, that such jurisdiction exists. Hence, the 
Court could not in any case reach the conclusions urged by 
petitioner here. 

IIIT. The Commission, as well as its hearing ex- 
aminer, correctly found that there was no evidence of any 
additional agreement among PMA members to pass on the mech | 
fund assessments to their customers. The record refutes 

’ the existence of any such agreement and petitioner’s argu- | 
ment that the Court should reach a contrary conclusion is 


not only inadmissible at this stage of the proceeding but 


without record support. 

Iv. (a) Inasmuch as there is no claim that 
competitive cargo is receiving a preference or advantage, 
there can be no finding that Section 16 has been violated. 

(b) Neither Section 16 nor Section 17 applies 
to cnaces made pursuant to private stevedore contracts in” 
connection with chartered vessels. Moreover, the Commis- ; 
sion's. finding that petitioner receives benefits from the 
mech fund the assessments for which are included in MTC*s 
labor costs and charges is supported by evidence a estab- 
lishes that there has been no violation of Section ‘17. 


ARGUMENT 
THE SCOPE OF REVIEW IN THIS COURT IS LIMITED 
TO A DETERMINATION WHETHER THERE IS A “RATIONAL 
BASIS FOR THE COMMISSION" S ORDER, 

Petitioner's argument to this Court erroneously 
seeks a de novo consideration and determination of the 
issues before the Commission. The question before this 
Court, however, is not whether it would have reached the 

same conclusions as the Commission but simply whether ‘the. 
Commission's determination that MTC did not violate the Act 
has a rational basis. 

The most recent authoritative statement of the 
correct standard of review of the Court of Appeals is found 
in Gonsolo v. Federal Maritime Commission, __U- S- see 


86 S.Ct. 1018 (March 22, 1966). The Supreme Court there , 


“In effect, the standard of review applied and 
articulated by the Court of Appeals in this 

case was that if ‘substantial evidence’ or ‘the 
substantial evidence’ supports a conclusion con- 
trary to that reached by the Commission, 

the Commission must be reversed. This standard 
is not. consistent with that provided by the 
Administrative Procedure Act. 


"Section 10(e) of the Administrative Procedure 
Act (5 U.S.C. §2009(e) (1964 ed.)) gives a review- 
ing court authority to -‘set aside agency action, 
and conclusions found to be (1) arbitrary, 
[or] an abuse of @iscretion . . . [or] 
by substantial evidence. . - “is 
Cf. United States v~- Interstate Commerce Comm'n, 
198 F.2d 958, 963-964, cert. denied, 344 U.S. 893. 
We have defined *substantial evidence’ as ‘such 
relevant evidence as a reasonable mind might ‘accept 
as adequate to support 2 conclusion.* Consolidated 
Edison Co. v- Labor Board, 305 U.S. 197, 229. ‘[T]t 
must be enough to justify, if the trial were to a 
fusal to direct a verdict when the conclu- 
be drawn from it “is one of. fact for 
Board v. Columbian Enameli & 
306 U.S. 292, 300. This is something 
idence, and the pos- 
istent conclusions from 


evidence. Labor Board Consolidated Copper 


corps 316 U.S. 105, 106; Keele Hair & Scalp: Spe- 
cialists, Inc- v PTC, 275 F.2d °18, 21. 


“Congress was very deliberate in adopting this 
standard of review. It frees the reviewing courts 
of the time-consuming and difficult task of weigh- 
ing the evidence, it gives proper respect to the 

the administrative tribunal and it helps 
promote the uniform application of the statute.” (86 
$.Ct. at pp. 1026-1027) 


This Court has followed this standard in the past 


in reviewing orders of the Commission. In Alcoa Steamship 
v. Federal time ssi 321 P.24 756, 116 
App. D.C. 143 (D.C. 1963), the court affirmed an order ap~- 


proving a pooling agreement, saying: 


"These findings. by the Commission represent 
its best effort to measure the effects of the 
agreement in relation to petitioners. They are 
supported by substantial evidence in the record, 
and we have no basis for rejecting them without 
substituting our judgment in this specialized 
area for that of the body best qualified to ex- 
ercise it." (321 F.2d at p. 760) 


To the same effect, see States Marine Lines, Inc: Ve Federal 
Maritime Commission, 313 F.2d 906,:908, 99 App. D.C.. 312 (D.C. 
1963), cert. den. 374 U.S. 831 (1963). : 

This standard is applicable where, ‘as here, the 
issue before the Commission is whether “certain statutory 
requirements apply. to certain individuals or groups.” Trans- 
pacific Frat. Conf. of Japan v. Federal Maritime Com'n, 314 
F.2d 928, 935 (9th Cir. 1963). “In that case, States Marine 
Lines, Inc. had filed a complaint with the Commission charging 
the conference with violation of Section 15 by illegally in- 
posing a fine ona member. The Commission upheld the. com- 


plaint and its action was sustained by the Court of Appeals 


which held: 


istrative body 
set up for the purpose administratively 
with the problemspres der 
the Shipping Act. Its 
was not unlike s 
lations Board, the Federal Com= ~ 
and other commissions 
It has long been 
istrative body has 2 
of 


always is whe 
or commission has 


reasonable basis in law." National Labor Rela- 
tions Board v. Hearst Publications, 322 U.S. 111, 
64 S.Ct. 851, 88 L.Ed. 1170; Rochester Tel. Corp. 
v. United States. 307 U.S. 125, 59 S.Ct. 754, 83 
L.Ed. 1147: Gray v. Powell, 314 U.S. 402, 62 S.Ct. 
326, 86 L.Ed. 301." (314 F.2d at p. 935)* 


See, also, Alcoa Steamship Company v. Federal Maritime Com., 
supra, upholding an order approving a pooling agreement 
under Section 15. 


A fortiori, the Commission's determination under 


Sections 16 and 17 that petitioner was not subjected to 
undue and unreasonable prejudice or disadvantage and that 
the assessments did not constitute an unjust or unreasonable 


practice must be sustained if supported by substantial evi- 


dence. In Greater Baton Rouge Port Commission v. United 
States, 287 F.2d 86 (Sth Cir. 1961), the court upheld an 


order under Section 17 as “supported by sufficient evidence 
considering the record as a whole”. It specifically refused 


the court involved mixed que 
322 U.S. 111 (1944), whether news- 


of New York Telephone Company 

Communications Act of 1934; Gray v. Powell, 314 U.S. 402 
(1941), whether a railroad was a “producer” of coal within 
the meaning of the Bituminous Coal Act of 1934. These 
cases are direct authority for the proposition that the 
same standards of review apply to the Commission's deter- 
mination here that there were no agreements subject to 
Section 15. 


to consider the petitioner's policy arguments, saying that 
this “would take away, too, the Board's function and arro- 
gate it to us. This we will not do if there is a reasonable 
basis for the Board's decision." (287 F.2d at p. 95) See, 
also, States Marine Lines, Inc. v. Federal Maritime Com. 
supra at p. 908 (Section 17 order upheld on review) ? Alcoa 
Steamshi y_v. Federal Maritime Com supra (Section 
15 order determining agreement not to be unjustly discrin- 
inatory or unfair upheld); Swayne & Hoyt, Ltd. wv: U. S., 
300 U.S. 297 (1937) (Section 16 order finding rates to be 
unduly prejudicial upheld). 

The law is clear and there is no need to belabor 
the point. Petitioner having failed to show that the Com- 
mission's order is not supported by substantial evidence, 


the order must be sustained. 


Ir. THE COMMISSION HAS NOT FOUND MTC TO BE SUB- 
TO THE ACT FOR S OF THIS SE, 


Petitioner's brief ignores the fact that the 
Commission assumed, without deciding, that MTC is an “other 
person" within the meaning of the Act. (R. 7?) Inasmuch 
as petitioner's complaint was dismissed, it was not neces- 
sary to decide this question. : 

From the outset of these proceedings, MTC has 
denied such jurisdiction. Section 1 of the Act defines an 


“other person subject to this Act" to be anyone “carrying 


on the business of forwarding or furnishing wharfage, dock, 


8. 


warehouse or other terminal facilities in connection with 
a common carrier by water.“ Whatever other activities MTC 
may engage in, this case and this record indisputably relate 
only to its services as a contract stevedore in discharging 
cargoes. (301) ‘The assessments in issue have nothing to 
do with forwarding or furnishing wharfage, dock, warehouse 
or terminal facilities. They relate solely to MTC‘'s cost 
of hiring longshoremen to handle petitioner's cargo. (253- 
254; Ex. 56: I.D. 6, 14) Moreover, petitioner's interest 
in this case is as a shipper operating chartered vessels, 
not as a shipper on common carrier vessels. (See, Pet. 
Br., p. 45; 158; Ex. 52) To the extent petitioner uses 
common carrier vessels at all, the burden of the assessment 
falls on the common carrier and common carriers and the 
charges to them are not involved in this case. Inasmuch 

as MTC's activities which are the subject of this case con- 


sist of furnishing stevedore services in connection with 


chartered vessels, and pursuant to private contract, they 
fall outside of the Act. (253-254; I.D. 9) 


Because the question of jurisdiction over MTC 
remains unresolved, and, if resolved, must be resolved in 
Mfc's favor, it would be inappropriate for this Court to 
make any determination adverse to MTC, whatever view it 


may take of the other issues in the case. 


III. THE COMMISSION'S FINDING THAT MTC WAS NOT 
A PARTY TO ANY "ADDITIONAL AGREEMENTS BY | 
THE PMA MEMBERSHIP” TO PASS ON ASSESSMENTS 


TO _ CARRIERS OR SHIPPERS MUST BE SUSTAINED. 
Petitioner contends in Point II of its brief that 


even if the Commission were sustained in its conclusion that 
the PMA mech fund agreement is not covered by Section 15, 

it erred in failing to find an additional agreement among 
members to pass on the PMA assessments to their customers. 
(Pet. Br., pp. 36-39) In this respect, the majority of the 


Commission found: 


"What must be demonstrated before a section 15 
agreement may be said to exist is that there was 

an additional agreement by the PMA membership to 
pass on all or a portion of its assessments to the 
carriers and shippers served by the terminal opera- 


tors. 


"The record is devoid of evidence showing the 
existence of such an additional agreement. The 
record at most shows that some stevedores expressed 
the opinion that it might be necessary to pass’on 
the assessment in the stevedoring rate to their cus- 
tomers. That these opinions were the basis for an 
agreement as to the manner of assessing their cus- 
tomers is denied by statements of witnesses for both 
PMA and respondents. Such conclusion is further 
vitiated by the actions of respondent and perhaps 
other terminal operators, who were willing to absorb 
a part of the assessment. 


"To hold that a section 15 agreement existed 
on this record would require us to disregard ex- 
plicit statements to the contrary as well as actions 
on the part of both the common carrier members of 
PMA and respondents inconsistent with the existence 
of such an agreement. We would moreover, be obliged 
to reach the anomalous result of finding an agreement 
in spite of both testimony and conduct negating such 
an agreement, and then finding that such conduct was 
a breach of the agreement. It seems much more logical 
and less contrived simply to conclude that there was 
no agreement on the part of PMA members to pass on 
the *Mech' fund assessments." (R. 9) 


The pertinent findings of the hearing examiner as set forth 
in the initial decision were as follows: 


“There is no substantial evidence to show 
that the actions of either the PMA membership or 
the Board of Directors or the Committee after 
January 10, 1961 was intended to do more than es- 
tablish a method of assessment of the membership 
for contributions to the Mech Fund. As directed 
by the membership the Board of Directors on January 
16, 1961 established a Mech Fund rate to be paid by 
the membership. On January 17, 1961 the membership 
was notified in detail about the Mech Fund plan and 
its assessments. Thereafter the assessment was 
levied by PMA against its members. There is no sub- 
stantial: evidence to show that the PMA members as 
themselves how this assessment was 
or that PMA issued 


ing ‘contr: 
they could 


indications were that it should be passed en to 
the customer. Thereafter, Respondents and other 
stevedoring contractors included the whole Mech 
Fund charge in their rate to Volkswagen. Some time 
afterward, Respondents entered negotiations with 
Volkswagen for the establishment of a new rate . 
wherein Respondents would absorb part of the Mech. 
Fund. This offer volkswagen rejected. These dis- 
cussions and actions would have been so. much ‘sur- 
plusage if the January 10, 1961 agreement had 
provided that the Mech Fund charge was to’ be passed 
on to.the customer." (I.D. 23-24) 

Petitioner contends that in reaching these con- - 
clusions, the Commission: “misread the record". (Pet. Br., 
36) Petitioner cites no evidence, however, to support this 
contention, let alone evidence which would show that the 
Commission's decision lacks a rational basis. The substance 
of petitioner's argument is that there was an understanding 
to pass on the assessments “because when MTC and the other 
PMA members voted these assessments they knew that they 
could not pay them without increasing their charges to pe- 
titioner." (Pet. Br., 37) 2 

It is ‘clear that petitioner's attack aims not: at 
any asserted lack of substantial evidence to support the 
Commission's conclusion but at the interpretation placed 
on. the evidence by the Commission. Petitioner asks the 
Court in effect to give the evidence a “reading" different 
from the "misreading" given it by the Commission. This the 
Court cannot do if it is to remain within the proper limits 
on the scope of review of Commission orders. (See, pp. 4-8, 
supra) 3 

Moreover, the conclusion reached by the Commission 


is the only proper one. Petitioner argues that, because of 


12. 


the relative size of the assessments “there was no need to 
secure explicit agreement regarding action to which there 
was no alternative." (Pet. Br., 37)* This type of argu- 
ment has been repeatedly and consistently rejected by the 
courts in cases arising under Section 1 of the Sherman Act 
raising the analogous question whether the evidence showed 
the existence of an agreement, combination or conspiracy. 
She courts have always held that economic circumstances 
compelling parallel action by competitors in their self- 
interest are not sufficient to permit the drawing of an 


inference that an agreement exists. There must be addi- 


tional evidence of at least a clear invitation to agree and 


conduct constituting acceptance before an agreement may be 
found. 


"The crucial question is whether respondents" 
conduct toward petitioner stemmed from independent 
agreemen 


cumstantial evidence fr 

may infer agreement. xt 

But this Court has 

business behavior conc. 

or, phrased differently, tha 

constitutes a Sherman Act offense. 

evidence of consciously parallel behavior may have 
i i the traditional judicial 


of PMA membership 
discussed the mech 


stion 
met, but no questions were answered and no agreements or 
understandings resulted. (247-248, 428, 438) In later 
billing the assessment to petitioner, MTC acted independently 
and without knowledge of or reference to the actions of 
others. (429, 437) ‘The record is silent with respect to 
what action other stevedores took. 


attitude toward conspiracy; but ‘conscious ‘paral- 
lelism' has not yet read conspiracy out of the 
Sherman Act entirely. 


x at 


“Here each of the respondents had denied the 
existence of any collaboration and in addition 
had introduced: evidence of the local conditions 
- surrounding the Crest operation which, they 
contended, precluded it from being a successful 
first-run house. They also attacked the good 
faith of the: guaranteed offers of the ‘petitioner 
for first-run pictures and attributed uniform 
action to individual business judgment motivated 
by the desire for maximum revenue. This evidence, 
together with other testimony of an explanatory 
nature, raised fact issues requiring the trial 
judge to submit the issue of conspiracy to the 
jury." 


Theatre Enterprises v.- Paramount, 
346 U.S. 537, 540-542 (1954). 


“The mere fact. that two or more of the defend- 
ants dealt with plaintiff in a substantially similar 
manner does not. support an inference of conspiracy, 
even though each knew that the business behavior 
of another or the others was similar to its own. 
Theatre Enterprises, Inc. v. Paramount Film Dis- 

. trib. Corp., 346 U.S. 537, 540-541, 74 S.Ct. 257, 
98 L.Ed. 273 (1954). Like businesses are gener= 
ally conducted alike and, as the trial judge 
correctly stated, similarity in operations lacks 
probative significance unless present ‘under cir- 
cumstances which logically suggest joint agreement, 
as distinguished from individual action." See Fox 
West Coast Theatres Corp. v. Paradise Theatre Blidg. 
Corp., 264 F.2d 602 (9th Cir. 1958). 


"Mme inference of conspiracy, based upon the 
defendants' approximately simultaneous change in 
their manner of dealing with plaintiff, might have 
been permissible in the absence of evidence showing 
that their respective actions were prompted by some 
fact other than mutual understanding or agreement. 
However, here it appears beyond question that out- 
side factors dictated the change." 


t s Vv ted 
Steei Corp. 322 F.2d 656, 661 (9th Cir. 
1963), cert. den. 375 U.S. 922 (1964). 


See, also, Viking Theatre Corp. v. Paramount 
Film Distributing Comes: 320 F.2d 285, 299 
(Gara Cir. 1963), aff'd 375 U.S. 939 (1963); 


Vall Americ 
Tobacco Co., 297 F.2d 199 (aa cir. 1961), 
cert. den. 369 U.S. 839 (1962) . 


All that the record shows in this case is that by 
reason of the action of PMA over which it had no control, 
MTC (as well as other PMA members) were faced with an ad- 
@itional cost of doing business, to wit, 2 contribution to 
the mech fund: established under a collective bargaining 
agreement. Obviously, MTC, just as all members, had to make 
provision for the payment of this additional labor cost like 
any other cost of doing business. Petitioner concedes that 
wTc was free to make whatever provision it liked--it could 
pass on all of the costor only some portion of it- (Pet. 
Br., 39) And petitioner points to no evidence which. even 
suggests that MTC did not act independently or that it 
agreed or was asked or invited to pass on all or any part 
of this cost to its customers or even that there was paral 
Jel action. Thus, had the Commission found on this record 
that.an agreement existed, the finding would have been 


clearly erroneous. 


Iv. THE COMMISSION'S FINDINGS THAT MTC DID NOT VIOLATE 
‘on 2 On 17 OF MUST BE SUS 


A. Section 26. 
In Point III.of its brief, petitioner contends 
that Mc violated Section 16 by including in its charges 


to petitioner its full costs under the collective bargain- 


ing agreement, including the cost of funding the mech fund. 
The contention is as startling as it is unfounded. 

As previously pointed out, the activities of MTC 
involved in this case are stevedoring services rendered to 
petitioner in connection with unloading chartered vessels. 
(See, pp. 8-9, supra) These services were performed pur- 
suant. to private contract negotiated between petitioner and 
MTC. Having voluntarily entered into this arrangement, 
petitioner cannot be heard now to attack it as unlawful. 

The Commission correctly found: ) 

“yolkswagen itself admits that all of the 

relevant case law requires a showing that com- 
petitive cargo has been preferred to sustain an 
allegation of a violation of Section 16. It fur- 
ther admits that its automobiles have not been 
subjected to ‘prejudice or disadvantage" as com- 
pared to other automobiles, and that ‘there is no 
other cargo classification in competition with 
automobiles.' We therefore uphold the Examiner 
in finding no violation of section 16." (R. 9) 

An unbroken line of decisions spanning a period 

during which the Act was amended by Congress supports the 


Commission's conclusion. Mfg. Co. v VV." Stoomy 


M. "Nederland", 4 F.M.B. 343 (1953); Paraffine Companies, 


Inc. v. American Hawaiian SS Co-, 1 U.S.M.C. 628 (1936); 


Johnson Pickett Rope Co. V- Dollar. SS Lines, Inc., Ltd... 
1 U.S.S.B. 585 (1936). No basis exists for a reversal by 


this Court in this case of the established and approved 
administrative construction of Section 16. 


B. Section 17- 
Point Iv of petitioner's brief charges MTC with 
violation of Section 17, That charge must fail for the 


reasons. set forth in the first two paragraphs of the fore- 


going part A, and for the additional reasons hereafter dis- 


cussed. 

To begin with, the theory of petitioner's attack 
on MTC is obscure. Apparently, petitioner would require 
Tc either to resign from PMA altogether and refrain from 
contributing to the mech fund, or, alternatively, to raise 
a major portion of the assessments attributable to peti- 
tioner’s automobiles from other customers. The total 
impracticality of either alternative is self-evident. Aside 
from the fact that resignation would Sesperdice MTC's con- 
tinued ability to operate, it would not enable it to avoid: 
the union's insistence on a contract imposing at least 
similar if not greater burdens on MIC. Alternatively, should 
MTC assess a higher charge against other cargo than competing 
stevedores in order to reduce the charges to petitioner, it 
would soon lose such other cargo.to its competitors. Had 
MTC followed either alternative, petitioner would have been 
looking for another stevedore contractor long ago. 

Petitioner's theory is not only obscure, but it 
is fallacious. This is illustrated by petitioner's asser- 
tion that “it is elementary that one cargo cannot be used 
to subsidize another.” (Pet. Br., P- 45n) The Commission . 
is not in the business of deciding how costs are to be 


allocated among cargoes or customers and “the Shipping Act 
was not intended as a substitute for the managerial judgment” 
of those it regulates. See, Joseph Singer Vv Trans Atlant 
Passenger Conference, 1 U.S.S.B. 520,. 523 (1936) . If it had 
any jurisdiction over the terms of the private stevedore 
contract between petitioner and MTC (which it does not), 

that jurisdiction would be confined to determining whether 
benefits are provided against the charge... Ev ) Cc x 

o., Inc, V- Board _o sioners, 6 F.M.B. 415 (1961). 

It so found. (R. 10) : 

And certainly, this Court cannot go behind the 
Commission's finding to pursue a tortuous course of cost 
accounting as petitioner invites it to do. All this Court 
is concerned with is whether there was substantial evidence 
to support the Commission's conclusion that MTC's actions 
did not amount to.an “unreasonable practice.” ‘The facts 
previously referred to concerning Mic's membership in PMA 
and the necessity for its participation in the funding of 
the collective bargaining agreement, MTC's use of the same 
measurement basis for several years previously, its efforts — 
to negotiate a satisfactory compromise with pert coe: (R. 
10-11), and petitioner's own voluntary. act in. ‘contracting 


with MTC provide ample support for the Commission's finding. 


CONCLUSION 


For the reason stated, the Commission's order 


should be affirmed as to MTC and the petition dismissed. 


pated: April 27, 1966. 


Respectfully submitted, 


Attorneys for Intervenor 
Marine Terminals Corporation 
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Petitioner, 
vs. 


FEDERAL MARITIME COMMISSION 
and UNITED STATES OF AMERICA, 


Respondents. 


1 Pe 
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) 
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MOTION FOR LEAVE TO INTERVENE 

To the Honorabie Te of Appeals for the 
District of Columbia Circuit: g 

marine Terminals Corporation, 261 Steuart street, 
gan Francisco, California 94105, moves pursuant ‘to section 
8 of the: Judicial Review Act of 1950 (5 U.S.C. § 1038) for 
leave to intervene in the above proceeding. section 8 of 
the Judicial Review Act provides that any party in interest 
‘dn the proceeding before the agency. whose interests will 
be affected if the order of the agency is enjoined set 
‘ agide or suspended, “may appear as parties thereto of their 
cow motion and as of right, and be represented by counsel 
in any proceeding to review such order.” 

Marine Terminals Corporation was @ respondent in 
the proceedings before the Federal Maritime Commission. Its 


APPENDIX 


ia. 


interests will be adversely affected if the order of the 
Commission is set aside insofar as that order determined 
that Marine Terminals Corporation did not violate Sections 
15, 16 or 17 of the Shipping Act, 1916. Intervenor Marine 
Terminals Corporation intends to appear for the limited 
purpose of urging affirmance of the Commission's order 
insofar as it pertained to Marine Terminals Corporation. 


Dated: January 27, 1966. 


pon ea submitted, 
ohn Edward Hurley, Jr. 
william W Schwarzer 
McCutchen, Doyle, Brown, Trautman & Enersen 
601 California Street 
lifornia 9 


N 


Attorneys for Marine Terminals’ Corporation 


CERTIFICATE OF SERVICE | 
I hereby certify that I have this day caused the 
Answering Brief of Intervenor Marine Terminals Corporation 


“to be served upon all parties by causing copies thereof to 


be mailed, postage prepaid and properly addressed, to the 


following: 


Richard A. Whiting, Esq. 
Robert J. Corber, Esq. 
Steptoe & Johnson 

1250 Connecticut Avenue, N. W. 
-Washington, D. C. 20036 


Walter Herzfeld, Esq. 
Cecelia H. Goetz 
Bernard J. Wald, .Esq. 
Herzfeld & Rubin 

40. Wall Street 

New York, New York 10005 


Stanley J. Madden, Esq. 
Pillsbury, Madison & Sutro 

225° Bush Street 

San Francisco, California 94104 


Gary J. Torre, Esq. 

Lillick, Geary, Wheat, Adams & charles 
311 California Street 

San Francisco, California 94104 


R. Frederic Fisher, Esq. 

Lillick, Geary, Wheat, Adams & charles 
1625 K Street, N. W. 

Washington,’ D. C. 20006 


Walter H. Mayo, III, Esq. 
Federal Maritime Commission 
1321 H Street, N. W. 
Washington, D. C. 20573 


Irwin A. Seibel, 
United States De 


In the 
UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


~ No. 19,840 


ne EEE 


VOLKSWAGENWERK AKTIENGESELLSCHAFT, 
Petitioner, 
= against 


FEDERAL MARITIME COMMISSION and 
UNITED STATES OF AMERICA, 


Respondents, 


PACIFIC MARITIME ASSOCIATION and 
MARINE TERMINALS CORPORATION, 


Intervenors. 


On Petition to Review and Set Aside Order of the 
Federal Maritime Commission 


ee 


SUPPLEMENTAL REPLY BRIEF OF INTER- 
VENOR PACIFIC MARITIME ASSOCIATION 


During oral argument petitioner's counsel referred 


to the Court the decision of the Federal Maritime Commission 
dated May 25, 1966 In the Matter Involving Investigation of 


Free Time Practices — Port of San Diego. This brief is 
submitted pursuant to order of the Court allowing inter- 


venor opportunity to reply to petitioner's use of this 
authority. 

Petitioner's counsel asserted that the Commission's 
ruling on Section 16 of the Shipping Act, 1916 conflicted 
with the decision of the Court of Appeals for the Second 


‘Circuit in New York Foreign Freight F. & B. Ass'n v. Federal 
Maritime Commission, 337 F. 2d 289 (1964) and its own recent: 


decision In the Matter Involving Investigation of Free Time 
Practices — Port of San Diego. Petitioner asserts that 

_ these two decisions have overturned the Commission's con- 
struction of Section 16 whereunder the showing of a com- 
petitive relationship between the shipper of cargo allegedly 
preferred and the shipper of cargo allegedly prejudiced was 
required before the Section could be invoked. Hence, petitioner 
maintains that its concession that "no competitor" of its "got 
a better treatment” under the Mechanization Plan does not dis- 
pose of its claims of violations under Section 16. Neither 
the decision of the Court of Appeals nor that of the Com- 
mission supports petitioner's argument under Section 16. . 


1. Attached is a photocopy of a page from the reporter's 
transcript reporting oral argument before the Federal Mari- 
time Commission in which petitioner's concession, together 
with its recognition that the authorities did not warrant 
pressing of its point that Section 16 had been infringed, 
is clearly made. 


Neither case supports petitioner's bold assertion that the 
Commission has acted arbitrarily and capriciously. On the 
contrary, both cases demonstrate that the Commission, in 
holding in this litigation that a showing of a competitive 
relationship between shippers allegedly pretetred and pre- 
judiced was required, applied a well-established rule of 
law underlying the Shipping Act, 1916. | . 

In the New York Foreign Freight F. & B. Ass'n case 
the Court was presented with circumstances in which identical 
services were rendered various shippers, such asi the procure- 
ment of insurance or ‘arranging for cartage, for which widely 
_ varying charges were made. The Court of Appeals held that 
"The very practice of charging shippers disguised markups 
of widely varying amounts on substantially identical ser- 
vices" constitutes a violation of Section 16, notwithstand- 
‘ing that a competitive relationship may not have been shown 
to exist between the shippers involved. The Court, however, 
expressly recognized that the showing of such a competitive 
relationship would be required when the services involved 


are not identical but are "dependent upon the particular 


commodity." The Court stated: 


"transportation or wharfage charges are 
dependent upon the particular commodity 
involved; the cost for shipping or storing 
bananas, for example, bears no relation to 
the fees levied for heavy industrial equip- 
ment. To find an unlawful discrimination 


in transportation charges thus quite properly 
requires a showing of competitive relation- 
ship between two entepere who are charged 
different prices." 7 F. 2d at 299. 


The Commission's recent decision In the Matter 


Involving Investigation of Free Time Practices — Port of 
San Diego is merely an application of the prevailing rule 


when identical services are involved. It is not, as 


petitioner's counsel asserts, a rejection of the rule ap- 


plied in this litigation. 

In the Port of San Diego case, the Commission was 
concerned with the Port's practice of offering 30 days of 
free storage to all cargoes passing through the port without 
regard to the nature of the cargo, when a substantially 
shorter period of "free-time" would suffice to effectuate 
delivery pursuant to the shipping documents. Since the 
free time offered was not required to complete the transpor- 
‘tation process and since all cargoes cannot profitably use 
the storage time offered, which bore "no ‘relationship to the 
character of the cargo", the Commission concluded that vary- 
ing. charges were being made by the terminal to "users of 
storage." In other words, an identical service (provision 
of free storage time) was being afforded by the Port with 
varying economic consequences for the various shippers using 
the Port. 


Relying squarely on the New York Foreign Freight 
F. & B. Ass'n case, the Commission found that a violation 


of Section 16 was shown, notwithstanding that a competitive. 


relationship between shippers making use of such services 
may not have been established. The Commission, however, 
like the Court of Appeals for the Second Circuit, appreci- 
ated that such a relationship was required under Section 16 
when the challenged charges or practices related to services 
which would not be identical for all cargoes, but depended 
upon the characteristics of the caxgo. involved:" “the Com- 
mission stated: | 


"Thus, whatever the justification for 
requiring a competitive relationship when 
determining the existence of preference or 
prejudice in ocean freight rates, such a 
requirement cannot be justified when deter- 
mining whether preference or prejudice results 
from free time or free storage practices; 
for free time, like the forwarder's procure- 
ment of marine insurance, bears no relation- 
ship to the character of the cargo — it is 
extended to cargo on equal terms without re- 
gard to size, shape or any other character- 
istic inherent in the particular cargo in- 
volved. The same holds true for storage 
made available at:a flat charge per square 
foot regardless of what commodity is to be 
stored. At pp. 28-29. 


There is no doubt that the nature and scope of 


stevedoring services required to move cargoes is directly 


2. The fact that the Commission and Court of Appeals do 
not refer to charges for stevedoring services to ether with 
transportation and wharfage charges should not mislead the 
Court into believing that stevedoring services are not 
dependent upon the nature of the cargo. This silence de- 
rives from the fact that the Commission has not asserted 
jurisdiction to regulate practices and charges pertaining 
to stevedoring services as such. 


related to the “size, shape" and "other characteristics" 
of the cargo involved. In the words of the Court of 
Appeals, the services, and costs thereof, for handling 
“bananas, for example, bears no relation to the fees 
levied for heavy industrial equipment." 337 F. 2d at 299. 
Likewise, the labor costs attendant with the handling of 


automobiles bears no relation to the costs of handling 


bulk cargoes and coastwise lumber. 
While intervenor maintains that none of the 
‘Sections of the Shipping Act, 1916 were intended to regu- 
late the conduct of intervenor's members in negotiating 
: and implementing collective bargaining agreements, the 
cases on which petitioner relies are in all events un- 
related to the’ circumstances presented by this litigation. 
The facts presented herein are the converse of those pre- 
sented by the cited cases. Those cases involved services 
which were not dependent upon the nature of the cargo and 
varying charges therefor. Here, ‘ie cargo-handling ser- 
vices required by each longshore operation will be dependent 
upon the nature of the cargo involved and will not be identical 
for each “user" of such services. 
We therefore soba that petitioner's charges of 
violation under Section 16 of the Shipping Act, 1916 are not 


supported by the cases involving New York Foreign Freight 


F. & B. Ass'n or the Port of San Diego. Both cases demon- 
strate that a showing of a competitive relationship is re- 
quired under Section 16 when the challenged costs or practices | 
relate to services that will vary depending upon the nature 
of the cargo. We submit there is no basis for setting aside 
in this litigation an administrative interpretation of the 
Shipping Act, 1916 which has been and is being consistently 
applied by the Commission veanonsibie for administration of 
the Act. : 

Dated: June 14, 1966. 


Respectfully submitted, 


LILLICK, GEARY, WHEAT, ADAMS & CHARLES 
311 California Street | 
San Francisco, California 94104 


Attorneys for Intervenor 
Pacific Maritime Association 
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